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PREFACE. 


The  author  of  this  book  belieyes  that  its  publication  is  amply 
justified  by  the  importance  of  the  subject  of  which  it  treats,  by 
the  freqilency  with  which  a  correct  understanding  of  that  subject 
is  essential  to  a  proper  and  consistent  administration  of  the  law, 
and  by  the  absence  of  any  other  work  which  even  professes  to 
treat  of  the  matters  considered  in  this. 

A  judgment  is  not  inyariably  "the  end  of  the  law."  Perhaps 
nothing  so  fairly  demonstrates  the  persistence  of  litigants  as 
their  constant  efforts  to  escape  the  consequences  of  prior  de- 
feats. Scarcely  a  term  passes  in  any  of  the  courts  of  last  re- 
sort, in  this  country  or  in  England,  in  which  it  does  not  become 
necessary  to  determine  the  effect  of  some  prior  adjudication. 
An  examination  of  the  reports  will  convince  any  one  that  there 
are  but  few  branches  of  the  law  which  have  been  more  fre- 
quently before  the  courts  than  the  Law  of  Judgments. 

Whoever,  for  the  first  time,  gives  his  special  attention  to  this 
branch  of  the  law,  will  be  le^  surprised  at  the  number  of  the 
decisions,  than  at  the  assurance  with  which  the  most  irreconcil- 
able conclusions  have  been  announced.  Cases  have  frequently 
been  disposed  of  in  accordance  with  principles  which  the 
Court  evidently  regarded  as  indisputable,  but  which,  in  fact, 
were  in  direct  conflict  with  the  law  as  understood  in  most  of 
the  other  States.  Nor  can  this  be  deemed  remarkable,  when 
we  remember  that  no  attempt  had  been  made  to  collate  the 
various  decisions  constituting  the  Law  of  Judgments. 

This  work,  though  not  formally  subdivided  in  that  manner, 
consists  of  seven  parts:  Fart  first,  including  chapters  one  to 
seven,  shows  of  what  the  Record  or  Judgment  Roll  is  composed, 
and  states  the  various  classifications  and  definitions  of  Judg- 
ments and  Decrees,  and  the  rules  applicable  to  Entries  and 
Amendments,  and  to  the  Vacation  of  Judgments  at  Common 
Law,  and  under  the  Code.  *Part  second,  consisting  of  the  eighth 
chapter,  is  devoted  to  the  law  in  regard  to  Jurisdictional  Inquiries 
in  collateral  proceedings.  The  ninth  and  tenth  chapters  consti- 
tute the  third  part,  and  are  designed  to  show  whai  persona  are 
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bound  by  the  judgment,  by  reason  of  their  privity  with  the 
parties  or  their  interest  in  the  subject  of  litigation,  or  through 
the  operation  of  the  law  of  lis  pendens.  Fart  fourth  treats  of 
the  important  incidents  attending  judgments,  viz. :  Merger, 
Estoppel  and  Lien;  of  the  assignable  qualities  of  judgments, 
and  of  their  admissibility  as  evidence.  Fart  fifth  considers  pro- 
ceedings to  revive  judgments  by  scire  facias,  and  to  enforce  them 
as  causes  of  action  or  defense,  with  the  rules  of  pleading  appli- 
cable to  those  proceedings.  The  sixth  part  contains  the  chap- 
ters on  Belief,  Beversal  and  Satisfaction;  showing  for  what 
causes  a  judgment  may  be  avoided  in  equity — what  ai^e  the  ef- 
fects of  its  reversal  by  some  appellate  tribunal — and  what  are 
the  means  and  circumstances  which  produce  its  satisfaction. 
The  seventh  and  last  part  treats  of  the  different  kinds  of  judg- 
ments, and  the  rules  peculiar  to  each. 

In  the  hope  that,  at  least  by  its  arrangement  and  citation  of 
authorities,  it  may  aid  in  the  proper  determination  of  cases  yet 
to  arise,  and  may,  by  producing  a  more  thorough  knowledge  of 
the  law,  assist  in  the  prevention  of  needless  litigation,  this  work 
is  respectfully  submitted  to  the  members  of  that  profession  for 
whose  benefit  it  was  prepared. 

Sacrucemto,  Cal.,  January,  1873. 
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PABT  I.— DEFINITIONS  AND  CLASSIFICATIONS. 

§  1.  Ix>rd  Coke's  Definition. — One  who  sought  to  dignify 
eyerything  connected  with  the  common  law,  characterized 
judgments  as  "The  very  voyce  of  law  and  right." *  This 
language,   however  distant  from    the  truth  in  individual 

1  Co.  Litt.  39(1. 
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cases,  is,  when  applied  to  the  aggregate,  but  a  slight  ex- 
aggeration. A  judgment  is  the  end  of  the  law.*  It  finally 
terminates  the  disputes  and  adjusts  the  adverse  interests  of 
mankind.  That  it  may  in  truth  be  the  "voyce  of  right," 
legislators  strive  to  make  the  law  more  in  unison  with  the 
dictates  of  justice;  judges,  distinguished  for  learning, 
probity  and  wisdom,  are  called  to  the  bench;  and  the 
principles  educed  from  successive  ages  of  legal  altercation 
are  carefully  treasured  for  the  benefit  of  the  present  and  of 
the  coming  generations.  Every  judgment  directly  enforces 
some  right  or  suppresses  some  wrong,  thereby  producing 
the  end  sought  by  every  humanely  conceived  law.  Its  in- 
cidental results,  extending  far  beyond  the  time  at  which  it 
is  pronounced,  and  the  parties  whose  rights  it  determines, 
attach  themselves  to  property  or  to  privies  in  blood  or  in 
estate,  and  continue  in  binding  force  and  obligation  for  in- 
definite periods  of  time. 

g  2.  Comnion  La^w  Definition. — A  judgment,  except 
where  the  signification  of  the  word  has  l?een  changed  by 
statute,  is  defined  as  being  "The  decision  or  sentence  of  the 
law,  pronounced  by  a  court  or  other  competent  tribunal  upon 
the  matter  contained  in  the  record;"^  or,  as  "The  con- 
clusion of  the  law  upon  facts  found "  by  the  court  or  the 
jury,  "or  admitted  by  the  parties."^  The  language  of  a 
judgment  is  not  that  it  is  decreed  or  resolved,  but  that  it  is 
considered  that  the  plaintiff  recover;  or  that  the  defendant 
go  without  day.  The  reasons  announced  by  the  court  to 
sustain  its  decision*  and  the  award  of  execution  to  produce 
satisfaction,  constitute  no  part  of  the  judgment.  "At  law, 
the  judgment  is  yea  or  nay,  for  one  party  and  against  the 
other;  and  recognizes  no  awards  leins,  no  execution  against 
specific  property,  unless  when  the  proceeding  is  in  rent;  but 
simply  contains  the  conclusion  of  "the  law  upon  the  facts 
proved,  and  leaves  the  party  to  his  legal  and  appropriate 
writ  to  enforce  it."* 

g  3.     Means  of  Enforcing. — The  law  provides  the  means 


iBlystone  v.  BlyBtone,  SlPcnn.  S. 
p.  373. 

sjac.  Law  Die;  3  Bla.  Comm.  395; 
MtnA   Insurance    Co.    i\    Swift,   12    Cal.^OB. 
Minn.,  p.  437.  fi Kramer  v.  Rebman,  9  Towa  114. 


8Tidd*8  Tr.  930;  Truett  v,  Legg,  32 
Md.  147. 
*Burk  V.  Table  Mountain   Co.,  1*2 
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of  enforcing  judgments.  No  court  has  authority  to  assume 
legislative  powers  by  providing  other  means.  Should  any 
court,  acting  under  authoriiy  of  the  common  law,  add  to  its 
judgment  an  order  requiring  satisfaction  to  be  made  in  auy 
other  way  or  by  any  other  means  than  those  provided  by 
law,  as  by  requiring  payment  to  be  made  in  a  particular 
kind  of  money,  the  appellate  court  would  strike  such  order 
out.*  A  different  conclusion  is  sustained,  however,  by  very 
high  authority,  by  which  the  existence  of  the  power  to  enter 
judgment  for  coined  dollars,  and  to  enforce  it  by  an  execu- 
tion payable  in  the  same  kind  of  money,  is  expressly 
affirmed.  * 

§  4.  Is  a  Judgment  a  Contract. — ^That  a  judgment  is  a 
contract.  Or  in  the  nature  of  a  contract,  has  been  affirmed ^ 
and  denied*  with  equal  confidence.  On  one  hand  it  is  urged 
as  conclusive,  that  each  judgment  creates  an  obligation 
capable  of  being  enforced  by  an  action  of  debt  or  assump- 
sit, according  to  the  nature  of  the  judgment.  That  this  ob- 
ligation is  based  upon  an  implied  promise,  entered  into  by 
every  member  of  society  that  he  will  pay  all  judgments 
which  may  be  rendered  against  him,  in  consideration  that 
the  courts  will  assist  him  in  preserving  and  regaining  his 
rights.  On  the  other  hand,  it  is  said,  with  equal  truth,  that 
every  man  who  commits  a  tort  impliedly  agrees,  in  consider- 
ation of  the  harm  done  by  him,  and  the  injury  occasioned 
by  his  misconduct,  to  pay  all  damages  which  his  wrong  pro- 
duces; and  that  the  same  implied  premises  necessary  to 
prove  that  a  judgment  is  a  contract  may  be  used  with  equal 
justness  and  efficiency,  to  establish  Jhe  same  thing  of  every 
conceivable  cause  of  action.  All  authorities  assert,  that 
the  existence  of  parties  legally  capable  of  contracting,  is 
essential  to  every  contract.     But  a  decided  preponderance 


iKeed  v.  Eldridge,  27  Cal.  348; 
li^hitetone  v,  CoUey,  36  lU.  328;  Bur- 
ling V,  Goodman,  1  Nev.  314. 

sBronson  v.  Bodes,  7  Wall.  229; 
Chesapeake  v.  Swain»  29  Md.  483, 
506;  Paddock  v.  Comm.  Ins.  Co.,  104 
Mass.  518;  Cheang  Kee  v.  United 
States,  3  WaU.  320;  Butler  v.  Horwitz, 
7  Wall.  258;  Ind.  Ins.  Go.  v.  Luding- 


ton,  104  Mass.  192;  Kellogg  v.  Swee- 
ney, 46  N.  y.  291. 

3  Morse  v.  Toppan,  3  Gray,  411  ; 
Stuart  V.  Landers,  16  Cal.  372. 

4Rae  V.  Hulbert,  17  111.  572  ;  Todd 
V,  Crumb,  5  McLean,  172 ;  Larrabee 
v.  Baldwin,  35  Cal.  156— this  last  case 
applies  to  *  •  contracts ' '  as  term  is  used 
in  act  fixing  liability  of  stockholders 
of  corporations. 
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3d.  Judgment  quod  partes  replacitent.  This  is  given  if 
an  issue  be  formed  and  a  verdict  returned  on  so  immaterial 
a  point  that  the  court  cannot  know  for  whom  to  give  judg- 
ment. The  parties  must  then  reconstruct  their  pleadings, 
beginning  at  the  first  fault  which  occasioned  the  immaterial 
issue. 

The  third  class  includes : 

1st.  Judgment  nihil  dicU,  rendered  whenever  the  defend- 
ant fails  to  plead  to  the  plaintiffs  declaration  in  the  time 
allowed  foj  him  to  do  so.  This  judgment  is  proper, 
although  the  defendant  who  fails  to  plead  in  time,  may  have 
appeared  by  attorney.  * 

2d.  Judgment  non  sum  informatuSy  is  the  one  rendered 
when  the  defendant  enters,  upon  the  record,  that  he  is  not 
informed  of  any  defense  to  the  action. 

3d.  Judgment  by  confession,  relicia  verificatione,  entered 
when  the  defenfcint  either  confesses  the  action  in  the  first 
instance,  or  when,  after  pleading,  he,  before  trial,  abandons 
his  plea. 

4th.  The  judgmeat  non  obstante  veredicto.  This  is  ren- 
dered, when,  after  the  verdict  of  the  jury  has  been  returned, 
and  before  the  judgment  thereon  is  entered,  it  appears  by 
the  records  that  the  matters  pleaded  or  replied  to,  although 
found  true,  constitute  neither  a  defense  nor  a  bar  to  the 
action.  *  This  judgment  can  only  be  entered  on  application 
of  the  plaintiff,  ^ 

The  fourth  class  comprises : 

1st.  Judgment  of  non  pros,  entered  against  the  plaintiff, 
before  any  issue  is  joined,  for  not  declaring,  replying,  or 
surrejoining,  or  for  not  entering  the  issue  agreeably  to  the 
rules  of  the  court. 

2d.  Judgment  on  noUe  prosequi,  which  is  entered  when 
plaintiff  declares  that  he  will  not  further  prosecute  his  suit. 


1  Stewart  v.  Goodo,  29  Ala.,  476, 
citing  Comyn's  Digest,  Vol.  6,  p.  147. 

SFitchu.  Scott,  1  Root,  351;  Bel- 
lows V.  Shannon,  2  Hill,  86;  State  v. 
Commercial  Bank,  6  S.  &  M.,  218; 
Sullenberger  v.  Gest,  14  Ohio,  204. 

3  Smith  V,  Smith,  4  Wend.  468.  The 
proper  coarse  for  a  defendant  against 
whom  judgment  has  been  rendered, 


upon  pleadings  which  will  not  sustain 
a  recovery,  is  by  motion  in  arrcsi^  2 
Hill,  86.  Motion  for  judgment  non 
obstante  veredicto  must  be  made  after 
the  verdict,  but  before  the  rendition  of 
the  judgment  on  it.  State  v.  Bank,  6 
S.  &  M.  218,  on  authority  of  2  Tidd'a 
Pr.  84U. 
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as  to  the  "whole  or  a  part  of  his  cause  of  action,  or  as  to 
some  or  all  of  the  defendants.  Of  a  similar  nature  is  the 
entry  of  a  stet  processus,  by  which  plaintiff  agrees  that  all 
further  proceedings  shall  be  stayed.  This  entry  is  usually 
made  when  the  defendant  becomes  insolvent  pending  the 
action,  and  the  object  is  to  preyent  his  obtaining  a  judg- 
ment, as  in  case  of  nonsuit.  ^ 

3d.  Judgment  of  retraxit.  This  is  given  when  the  [plaint- 
iff in  person*,  voluntarily  goes  into  court  and  enters  on 
the  record  that  he  is  in  nonsuit,  or  that  he  withdraws  his 
suit.  "  A  retraxit  differs  from  a  nonsuit  in  this;  one  is  nega- 
tive, and  the  other  positive!  The  nonsuit  is  a  mere  default 
or  neglect  of  the  plaintiff,  and  therefore  he  is  allowed  to 
begin  his  suit  again  upon  payment  of  costs;  but  a  retraxit 
is  an  open  voluntary  renunciation  of  his  claim  in  court,  and 
by  this  he  forever  loses  his  action.''^ 

4th.  Judgment  of  nonsuit,  which  is  of  two  kinds,  vol- 
untary and  involuntary.  When  plamtiff  abandons  his  case 
and  consents  that,  judgment  go  against  him  for  costs,  it  is 
voluntary.  But  when  he,  being  called,  neglects  to  appear; 
or  when  he  has  given  no  evidence  on  which  a  jury  could  find 
a  verdict,  it  is  involuntary.  * '  Where  a  plaintiff  is  demanded 
and  doth  not  appear,  he  is  said  to  be  in  nonsuit.  And  this 
usually  happens  where,  on  the  trial,  and  when  the  jury  are 
ready  to  give  their  verdict,  the  plaintiff  discovers  some  error 
or  defect  in  the  proceedings,  or  is  unable  to  prove  some 
material  point  for  want  of  witnesses."* 

g  8.  The  defendant,  who,  in  a  civil  action,  was  convicted 
of  a  wrong  committed  vi  et  armis,  was  obliged  to  pay  a  fine 
to*  the  king  for  the  breach  of  the  peace  implied  in  the  act. 
A  judgment  capiatur  was  entered  against  him  under  which 
he  was  liable  to  be  arrested  and  imprisoned  until  the  fine 
was  paid.  A  judgment  sometimes  given  at  common  law 
against  a  party  for  the  unjust  vexation  occasioned  by  his  ac- 
tion was  called  judgment  misericordia.  The  interlocutory 
judgment  in  an  action  of  partition,  directing  a  partition  to 
be  made,  was  called  judgment  quod  partitio  fiat;  while  a 
final  judgment  in  such  action,  quod  patiitio  facto  firma  et 
stabilis  in  perpctuum,  was  entered  after  the  return  of  the 


iTidd'flPr.  681-2. 

^Thomason  v.  Odum,  31  Ala.  108. 


33  Bla.  Comm.  296;  31  Ala.  108. 
47  Bac.  Ab.  214. 
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writ.-*  The  interlocutory  judgment  in  an  action  of  account, 
compelling  defendant  to  account,  was  named  judgment  qiLod 
computet. 

§  9.  Definition  of  JDeoree. — Daniell,  in  his  '*  Practice 
in  the  High  Court  of  Chancery,"  says  that  a  "Decree  is  a 
sentence  or  order  of  the  court  pronounced  on  hearing  and 
understanding  all  the  points  in  issue,  and  determining  the 
rights  of  all  the  parties  in  the  suit  according  to  equity  and 
good  conscience."*  It  is  to  be  hoped  that  decrees  generally 
conform  to  the  description  here  given  of  them.  They  are 
none  the  less  decrees,  however,  if  pronounced  without  hear- 
ing or,  understanding  the  points  in  issue.  Neither  is  it 
necessary  to  their  existence  or  validity  that  the  rights  of  the 
parties  be  determined  according  to  equity  and  good  con- 
science. The  chief  differences  between  decrees  in  equity 
and  judgments  at  common  law  are  as  follows :  The  former 
are  pronounced  by  courts  of  equity;  the  latter  by  courts  of 
law.  The  former  result  from  an  investigation  and  deter- 
mination of  the  rights  of  the  parties  by  the  means  provided 
and  according  to  the  principles  recognized  in  equity  juris- 
prudence; the  latter  result  from  an  investigation  and  deter- 
mination made  by  the  more  limited  means  and  more  inflexible 
rules  of  the  common  law.  The  former  may  be  adjusted  to 
all  the  varieties  of  interest  and  of  circumstance,  and  may 
contain  such  directions  as  are  needed  to  carry  them  into 
effect,  both  in  letter  and  in  spirit;  the  latter  are  in  an 
invariable  form,  general  in  terms,  and  absolute  for  plaintiff 
or  defendant.  And  the  former  often  enforce  rights  not  re- 
cognized by  the  common  law;  and  which,  without  the  aid 
of  courts  of  equity,  could  be  enforced  only  by  the  con- 
sciences of  men.  • 

§  10.  Decree  Nisi. — A  decree  nisi  is  the  decree  given 
under  the  English  practice  when  the  cause  is  called  for 
hearing  and  the  defendant  does  not  appear  to  open  his  an- 
swer. Upon  proof  of  the  service  of  the  subpoena  to  hear 
judgment,  the  court  will  enter  such  decree  for  the  plaintiff 
as  his  counsel  may  desire,  accompanying  it  with  a  clause  to 
the  effect  that  it  is  to  be  binding,  unless,  being  served  with 
process,  the  defendant  shall,  within  a  given  time,  show 
cause  to  the  contrary. 

1 5  Bac.  Ab.  292.  |      8Danl.  Ch.  Pr.  1192. 
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g  11.  Decree  taken  Pro  Confesso. — A  decree  i^'kenpro 
con/esso,  is  one  entered  when  the  defendant  has  made  default 
by  not  appearing  in  the  time  prescribed  by  the  rules  of  the 
court.  A  decree  7im  is  drawn  by  the  plaintiff's  counsel, 
and  is  entered  by  the  court  as  it  is  drawn.  A  decree  where 
the  bill  is  taken  pro  con/esso,  is  pronounced  by  the  court 
after  hearing  the  pleadings  and  considering  the  plaintiff's 
equity. 

g  12.  Classification  common  to  both  Judgments  and 
Decrees. — ^Both  judgments  and  decrees,  considered  in  rela- 
tion to  the  jurisdiction  in  which  they  were  rendered,  are 
either  foreign  or  domestic.  Considered  with  regard  to  their 
effect  in  putting  an  end  to  an  action,  they  are  either  final  or 
interlocutory.  Any  judgment  or  decree,  leaving  some  fur- 
ther act  to  be  done  by  the  court,  before  the  rights  of  the 
parties  are  determined,  and  not  putting  an  end  to  the  action 
in  which  it  is  entered,  is  interlocutory.  But  if  it  so  com- 
pletely fixes  the  rights  of  the  parties,  that  the  court  has 
nothing  further  to  do  in  the  action,  then  it  is  final.  A  final 
judgment  or  decree  may  only  disp"bse  of  the  action,  leaving 
the  plaintiff  at  liberty  to  commence  another  suit  on  the 
same  cause,  as  in  case  of  a  dismissal  or  voluntary  nonsuit 
by  the  plaintiff;  or  it  may,  besides  disposing  of  the  action, 
determine  all  the  rights  involved  in  the  suit  and  become  a 
bar  to  all  other  suits  between  the  same  parties  in  reference 
to  the  same  subject  matter. 

g  13.  Judgments  In  Rem  and  In  Personam. —  Judg- 
ments and  decrees  are  either  in  personam  or  in  rem.  They 
are  iti  personam  when  the  proceedings  are  against  the  person; 
provided  the  adjudication  be  of  such  a  nature  as  to  be  bind- 
ing only  upon  the  parties  to  the  suit  and  their  privies  in 
blood  or  estate.  Judgments  and  decrees  in  rem  are  not,  as 
the  term  implies,  confined  to  proceedings  where  property  is 
proceeded  against  as  a  party  to  the  action ;  but  include,  in 
addition  to  adjudications  against  the  thing,  all  those  decis- 
ions or  sentences,  which,  by  the  policy  of  the  law,  are  bind- 
ing upon  all  other  persons  as  well  as  upon  the  parties  to  the 
suit.  The  proceedings  priorto  the  judgment  or  decree  maybe 
in  personam^  no  notice  need  be  given  except  to  the  defendant, 
yet  if  the  judgment  affect  the  status  of  any  person  or  of  any 
subject  matter,  as  in  a  suit  for  divorce,  it  is  conclusive  upon 
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the  whole  world,  and  is  therefore  classed  as  being  in  rem. 
The  general  nature  of  this  class  of  judgments  and  the  vari- 
ous definitions  given  by  different  authors  wiU  be  considered 
in  a  subsequent  chapter. 

g  14.  Judgments  under  the  Code. — ^The  Code  of  Pro- 
cedure, adopted  by  several  States,  providing  that  there 
shall  be  but  one  form  of  civil  actions,  defines  a  judgment 
to  be  *nhe  final  determination  of  the  rights  of  the  parties 
in  an  action  or  proceeding."^  This  definition  is,  in  one 
respect,  more  comprehensive  than  the  one  first  given  in 
this  chapter,  as  it  includes  the  final  decrees  of  courts  of 
equity.  In  another  respect  it  is  less  comprehensive,  be- 
cause it  excludes  all  interlocutory  judgments.  It  is  just 
broad  enough  to  comprise  all  final  judgments  and  all  final 
decrees,  *  and  narrow  enough  not  to  comprise  any  which  is 
less  than  final.  There  can  now  be  no  such  thing  as  an 
interlocutory  judgment  in  any  case.' 

g  15.  Orders. — The  class  of  judgments  and  of  decrees, 
formerly  called  interlocutory,  is  included  in  the  definition 
given  in  the  Code  of  the  word  order.  **  Every  direction  of 
the  court  or  judge  made  or  entered  in  writing  and  not  in- 
cluded in  a  judgment,  is  an  order."*  The  Sxipreme  Court 
oi  California,  in  one  of  its  earliest  decisions,  asked  the  ques- 
tion, "What  then  is  the  distinction  between  an  order  and  a 
final  judgment?"  and  answered  it  by  saying:  ''The  former 
is  a  decision  made  during  the  progress  of  the  cause  either 
prior  or  subsequent  to  final  judgment,  settling  some  point 
of  practice  or  some  question  collateral  to  the  main  issue, 
presented  by  the  pleadings  and  necessary  to  be  disposed  of 
before  such  issue  can  be  passed  upon  by  the  court,  or 
necessary  to  be  determined  in  carrying  the  execution  into 
effect."*  The  same  tribunal,  in  a  subsequent  opinion,  said: 
**An  order  is  the  judgment  or  conclusion  of  the  court  upon 
any  motion  or  proceeding.  It  means  cases  where  a  court  or 
judge  grants  affirmative  relief,  and  cases  where  affirmative 


»N.  Y.  Code,  $245;  Cal.  Pr.  Act, 
$  144;  Kansas  Code,  $  305;  Nev.  Pr. 
Act,  $  144;  Oregon  Code,  $  240;  Cal. 
Code  of  C.  P.,  i  577. 

estate  v.  McArthor,  5  Ean.sas,  p. 


280.  I      sLoring  v.  Dsey,  1  Cal.  27. 


3  Belmont  v  Ponvert,  3  Rob.  696. 

4  $  400,  N.  Y.  Code;  $  458,  Nevada 
Code;  $  521,  Kansas  Code;  $  513, 
Oregon  Code;  $  515,  Cal.  Pr«  Act; 
$  1003,  Cal.  Code,  C.  P. 
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relief  is  denied."**  In  New  York  it  has  been  decided  that 
the  decision  of  a  court,  overruling  a  demurrer  and  allowing 
the  defendant  time  to  answer,  is  not  an  order  but  a  judg- 
ment. The  grounds  upon  which  this  conclusion  was  based 
were :  1st.  That  an  order  is  the  decision  of  a  motion,  while 
a  judgment  is  the  decision  of  a  trial.  2d.  That  a  trial  is 
an  ex£imination  of  an  issue  of  law  or  of  fact;  and  3d,  that  as 
a  decision  "upon  demurrer  necessarily  involves  an  examina- 
tion of  an  issue  of  law,  it  is  a  decision  upon  a  trial  and  is 
therefore  a  judgment.*  If  this  reasoning  be  correct,  and 
the  premises  assumed  be  true,  it  follows  that  there  can,  un- 
der the  Code,  be  two  judgments,  or,  in  other  words,  two 
final  determinations  of  the  rights  of  the  parties,  in  the  same 
action.  The  Code  defines  a  judgment,  but  does  not  define 
it  to  be  nothing  more  than  "the  decision  of  a  trial.''  Only 
those  decisions  of  trials,  amounting  to  final  determinations 
of  the  rights  of  the  parties,  answer  to  the  definition  given 
of  a  judgment.  Hence,  it  is  obvious  that  an  order  over- 
ruling a  demurrer,  but  giving  the  defendant  an  opportimity 
to  answer,  is  not  a  judgment  within  the  meaning  of  the 
Code. 

PAET  n.— OF  FINAL  JUDG:MENTS. 

§  16.  Puts  an  End  to  the  Suit.— The  25th  section  of 
the  Judiciary  Act  of  the  United  States,  provides  that  a  final 
judgment  or  decree  in  any  suit  in  the  highest  court  of  law 
or  of  equity  of  a  State,  in  which  a  decision  of  the  suit 
could  be  had,  may  be  re-examined  and  reversed  or  affirmed 
in  the  Supreme  Court  of  the  United  States.  The  statutes 
of  the  several  States  also  generally  provide  for  appeals  to 
their  highest  courts  irom  final  judgments  and  decrees  in 
the  subordinate  courts.  Hence  it  has  frequently  been  neces- 
sary to  determine,  both  in  the  State  and  in  the  Federal 
Courts,  whether  a  given  judgment  or  decree  was  final 
within  the  meaning  of  the  statute  authorizing  appeals. 
There  is  no  doubt  that  in  order  to  come  within  these  stat- 
utes the  judgment  or  decree  need  not  finally  determine  the 
rights  of  the  parties  litigant;  it  is  sufficient  if  it  end  the 


iGilman  v.  Contra  Costa  Co.,  8  Cal. 
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TKing  V.  Stafford,  5  How.  Pr.  30; 
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particular  suit  in  which  it  is  entered.*  What  is  a  final 
judgment,  may  be  best  explained  and  illustrated  by  refer- 
ence to  the  following  decisions  : 

Every  definitive  sentence  or  decision  by  which  the  merits 
of  a  cause  are  determined,  although  it  be  not  technically  a 
judgment,  or  although  the  proceedings  are  not  capable  of 
being  technically  enrolled  so  as  to  constitute  what  is  techni- 
cally called  a  record,  is  a  judgment  within  the  meaning  of 
the  law.  According  to  the  common  law  rule,  by  a  final 
judgment  is  to  be  understood,  not  a  final  determination  of 
the  rights  of  the  parties,  but  merely  of  the  particular 
suit.  * 

§  17.  Dismissal. — The  dismissal  of  a  suit  by  the  plaint- 
iff is  a  judgment  within  the  meaning  of  the  Code.  Where, 
in  a  suit,  a  temporary  injunction  has  been  issued,  and  the 
plaintiff,  after  giving  bonds  to  secure  the  payment  of  all 
damages  which  may  be  occasioned  by  reason  of  the  in- 
junction being  improperly  issued,  dismisses  his  suit,  or 
permits  it  to  be  dismissed  for  want  of  prosecution,  such 
dismissal  is  a  final  judgment,  and  an  adjudication  that  the 
injunction  ought  not  to  have  issued,  on  which  an  action  may 
be  maintained  on  the  bond  for  all  damages  resulting  from 
the  injunction. '  Although  in  case  of  a  judgment  by  dis- 
missal, the  issues  are  neither  examined  nor  passed  upon  by 
the  court,  yet,  by  the  failure  of  the  plaintiff  to  prosecute 
his  action,  they  are  virtually  confessed.  A  dismissal  under 
such  circumstances,  while  it  does  not  estop  the  plaintiff 
from  maintaining  a  new  suit  on  the  same  cause  of  action, 
does  dispose  of  the  rights  of  the  parties  in  the  action  in 
the  same  manner  as  if  there  had  been  an  adjudication  on 
the  merits.* 

g  18.  Judgment  Vacating  another  Judgment. — When, 
in  an  action  to  set  aside  a  judgment,  the  court  grants 
the  prayer  of  the  complaint  and  awards  a  new  trial,  the 
the  order  setting  aside  the  judgment  is  a  final  judgment,  and 
as  such  may  be  appealed  from.     The  whole  scope  and  object 


'Weston  V.  City  of  Charleston,  2 
Pet.  449;  Ludlow's  Heirs  v.  Kidd's 
£xTS.,  3  Hamm.  541;  Helm  v.  Short, 
7  Bush,  623. 

«Belt  V,  Davis,  1  Cal.  138;  Klinkr. 
Steamer  Cuzetta,  30  Geo.  504. 


sDowling  V.  Polack,  18  Cal.  625; 
Loomis  V.  Brown,  16  Barb.  325; 
Shearman  v.  N.  Y.  Central  Mills,  11 
How.  Pr.  269  ;  Coates  v.  Coates,  ) 
Duer.  664;  Leese  v.  Sherwood,  21 
Cal.  163. 
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of  the  suit  being  to  vacate  the  former  judgment,  and  to  procure 
a  new  trial,  and  the  issues  all  being  made  up  for  that  purpose, 
their  determination  necessarily  puts  an  end  to  the  suit.  * 

g  19.  Judgment  of  Condemnation. — In  a  proceeding  by 
a  railroad  company  to  condemn  lands,  or  a  right  of  way 
across  lands,  where  the  parties  in  interest,  are  summoned  to 
appear  and  contest  with  the  petitioners,  and  where  commis- 
sioners are  appointed  to  assess  the  value  of  the  property 
sought  to  be  condemned,  and  a  report  is  made  by  them  and 
conlirmed  by  the  court,  and  the  court  adjudges  that  the 
petitioners  have  brought  themselves  within  the  provisions 
of  the  act  providing  for  the  condemnation,  the  action  of 
the  court  is  a  final  judgment  within  the  meaning  of  the 
347th  section  of  the  Practice  Act,  allowing  an  appeal  from 
a  final  judgment  entered  in  action  or  special  proceeding.* 

§  20.  Settles  all  the  Issues. — Sometimes  several  issues 
of  law  and  of  fact  are  presented  for  the  consideration  of  the 
court  in  the  same  suit  or  proceeding.  In  such  case,  there 
can  be  no  judgment  from  which  an  appeal  may  be  taken 
until  all  the  issues  are  determined.  For  although  the 
determination  of  an  issue  of  law  is  a  trial,  and  the  decision 
rendered  thereon,  is  not  an  order  within  the  definition  of 
the  Code  of  New  York,  but  a  judgment,  still  it  is  not  until 
the  final  judgment  is  entered  that  an  appeal  will  lie.^ 

g  21.  Nbt  always  a  Final  Adjudication. — A  judgment 
may  be  final  so  as  to  authorize  an  appeal  from  the  court  in 
which  it  was  rendered,  without  being  final  as  to  the  subject 
matter  in  litigation.  An  appeal  may  be  taken,  in  which 
case,  the  judgment  of  the  inferior  tribunal  is  not  final  as  to 
the  subject  matter,  because  it  may  be  changed  by  the 
appellate  court.  Thus  a  covenant  in  a  deed  that  if  the 
title  to  certain  lands  were  not  confirmed  to  the  covenantor 
by  the  courts  of  the  United  States  before  which  it  was  pend- 
ing, upon  the  final  adjudication  of  the  same,  the  covenantor 
would  pay  a  sum  of  money,  does  not  become  a  cause  of 
action  when  the  District  Court  refuses  to  confirm  the  title 
and  declares  it  invalid.     Until   the   time  for  appeal  has 

iBeltv.  Davis,  1  Cal.  134;  McCall'  sKing  u.  Stafford,  5  How.  Pr.  30; 
r.  Hitchcock,  7  Bush,  615.  Bentley  u.  Jones,  4  How.  Pr.  335. 

«S,  P.  &  N.  R.  R.  Co.  V.  Harlan,  24 
Cal.  337. 
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elapsed,  or  until  the  judgment  of  the  highest  court  in  which 
the  suit  could  be  determined,  has  pronounced  against  the 
validity  of  the  title,  there  has  been  no  such  final  adjudica- 
ti6n  as  was  intended  by  the  parties  to  the  covenant.  ^ 

g  22.  In  Equitable  Prooeedings. — ^The  courts  have  ex- 
perienced considerable  difficulty  in  determining  what,  under 
the  Code,  is  a  final  judgment,  in  proceedings  in  the  nature 
of  suits  in  equity.  Some  of  the  decisions  do  not  seem 
exactly  in  harmony  with  the  others.  We  shall  now  notice 
the  cases  in  which  the  judgments  before  the  Courts  have 
been  declared  to  be  final,  and  shall  then  note  several  cases 
in  which  they  have  been  considered  interlocutory. 

g  23.  May  Ck>ntain  Directions  to  be  Executed  in 
Future. — A  stockholder  having  commenced  an  action 
against  a  corporation  and  its  officers,  for  an  accounting  and 
settlement  of  its  affairs,  a  decree  was,  after  a  full  hearing 
on  the  merits,  entered  in  accordance  with  the  prayer  of  the 
complaint.  By  this  decree  a  receiver  was  appointed  to  take 
charge  of  the  corporate  assets  until  the  further  order  of  the 
court,  to  collect  moneys  due  or  to  become  due,  sell  stock 
and  pay  the  proceeds  in  accordance  with  directions  given  in 
the  decree.  The  Supreme  Court  declared  that  this  decree 
was  a  final  judgment  and  subject  to  appeal.* 

§  24.  May  Require  Future  Orders. — This  decision  is 
fully  sustained  by  several  of  the  decisions  of  the  courts  of 
State  of  New  York.  Although  further  proceedings,  before 
the  master,  are  necessary  to  carry  the  decree  into  effect, 
yet,  if  all  the  consequential  directions  depending  on  the 
result  of  the  proceedings  are  given  in  the  decree,  it  is  final. 
A  decree  is  none  the  less  final  because  some  future  orders 
of  the  court  may  become  necessary  to  carry  it  into  effect.* 

g  25.  Requiring  Conveyance  of  Property. — In  the  case 
of  Travis  v.  WaterSy  12  Johns,  600,  a  decree  was  said  to  be 
final,  when  all  the  facts  and  circumstances  material  to  a 
complete  explanation  of  the  matters  in  litigation  were 
brought  before  the  court  and  so  fully  and  clearly  ascertain- 
ed on  both  sides,  that  the  court  has  been  enabled  to  collect 


iHilU  v.  Sherwood,  33  Cal.  474. 
SNeaUv.  HUl,  16  Cal.  145. 
s  Mills  V.  Hoag,  7  Paige,  18;  John- 
son V.  Eyerett,  9  Paige,  636;  Quacken- 


bnsh  V.  Leonard,  10  Pai.  131 ;  Dick- 
inson r.  Codwise,  11  Pai.  189;  Stovall 
V.  Banks,  10  Wall  583. 
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the  respective  merits  of  the  parties  litigant,  and,  upon  full 
consideration,  has  determined  between  them  according  to 
equity  and  good  conscience.  This  case  was  for  a  specific 
performance  of  a  contract  to  convey  certain  lands.  The 
chancelloi  having  made  an  order  that  the  -defendant,  under 
direction  of  one  of  the  masters  of  the  court,  on  payment 
or  tender  to  him  of  a  certain  sum  of  money,  execute  and 
deliver  to  the  plaintiff  a  good  and  sufficient  conveyance  of 
the  real  estate  in  controversy;  this  order,  though  silent  as 
to  costs,  was  considered  as  within  the  above  definition  of  a 
final  decree,  and  the  plaintiff  was  not  permitted  to  set  the 
case  down  for  further  hearing,  so  as  to  have  his  bill  of  costs 
put  in  the  decree.  ^ 

g  26.  Final,  if  requires  Delivery  of  Property. — Where 
the  assignee  of  a  bankrupt  filed  his  bill  in  equity  to  have 
the  deeds  of  certain  lands  and  slaves,  made  by  the  bankrupt 
to  the  defendants,  set  aside,  and  to  have  the  lands  and 
slaves  delivered  to  the  assignee,  and  that  an  account  of  the 
profits  of  the  lands  and  slaves  be  taken,  and  that  such 
profits,  when  ascertained,  should  be  paid  over  to  the 
V  assignee,  the  court  decreed  that  the  lands  and  slaves  be 
delivered  to  the  assignee  and  by  him  sold,  and  that  the 
account  of  profits  be  taken.  From  this  decree  an  appeal 
was  taken  to  the  Supreme  Court  of  the  United  States,  where 
a  motion  was  made  to  dismiss  the  appeal,  because  the  de- 
cree was  interlocutory.  The  motion  was  denied.  The 
court  said,  that  when  a  decree  determined  the  right  to 
property,  and  directed  it  to  be  given  to  the  complainant, 
or  to  be  sold  for  his  benefit,  and  he  was  entitled  to  have 
the  decree  carried  into  immediate  effect,  it  was  final  within 
the  meaning  of  the  statute  authorizing  appeals;  and  that  if 
no  appeal  were  allowed  from  such  a  decree,  the  property  in 
controversy  could'  be  sold,  or  otherwise  disposed  of,  and 
thereby  placed  so  completely  bejond  the  reach  of  the  de- 
fendants that  an  appeal  at  a  subsequent  stage  of  the  pro- 
ceedings could  do  them  no  good.  * 

g  27.  .  Not  Final. — It  seems  certain,  however,  that  if  the 
decree  under  consideration  in  the  above  case  had  simply 


'  A  decree  is  final  which  determines 
the  rights  of  property  and  directs 
a  conveyance  to  be  made  at  a  fulure 


day.     Lewis  u.  Oultans*  Admr.,  3  B. 
Monr.  453. 

«Forgny  v.  Conrad,  6  How.  201. 
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determined  tlie  right  to  the  property  in  dispute,  without 
giving  directions  for  its  sale,  or  delivery  to  the  complain- 
ants, no  appeal  would  have  been  recognized  until  all  the 
issues  had  been  determined  and  such  a  decree  entered  as 
would  have  completely  disposed  of  the  suit.*  A  decree 
final  in  other  respects  is  not  interlocutory  because  it  directs 
a  taxation  of  costs;*  nor  because,  as  in  the  case  of  a  decree 
for  the  sale  of  mortgaged  premises,  subsequent  proceedings 
under  direction  of  the  court  are  necessary  to  execute  the 
decree.  3 

g  28.  Must  be  Final  as  to  all  Defendants. — ^The  order 
of  the  court  in  an  action  for  the  partition  of  real  estate, 
which  determines  the  several  interests  of  the  parties  to  the 
action,  and  appoints  a  referee  to  make  a  partition  between 
them,  and  report  the  same  to  the  court,  is  not  a  final  judg- 
ment, even  against  a  party  whom  the  court  by  such  order 
determines  to  be  wUJiout  any  tWe,^  A  decree  declaring  a 
legacy  void  as  to  one  defendant,  but  reserving  all  other 
questions  is  not  such  a  final  decree  as  may  be  appealed 
from.*^  And,  as  a  general  rule,  a  judgment  determining  the 
rights  of  some  of  the  parties,  is  not  final  so  as  to  authorize  an 
appeal  until  it  has  settled  the  rights  of  all  the  defendants.* 

\  29.  An  Interlocutory  Decree  is  one  made  "pending 
the  cause,  and  before  a  final  hearing  on  the  merits.  A  final 
decree  is  one  which  disposes  of  the  cause,  either  by  sending 
it  out  of  the  court  before  a  hearing  is  had  on  the  merits,  or 
after  a  hearing  on  the  merits,  decreeing  either  in  favor  of 
or  against  the  prayer  of  the  bill."  But  no  order  or  decree 
which  does  not  preclude  further  proceedings  in  the  case  in 
the  court  below,  should  be  considered  final. ' 

g  30.  Test  of  Finality.— A  decree  can  never  be  final 
until  the  party  in  whose  favor  it  is,  can  obtain  some  benefit 


1  Perkins  v.  Foumiquet,  6  Id.  206; 
PuUvain  v.  Christain,  6  Id.  209. 

2  f )raig  V .  Steamer  Hartford,  1  Mc- 
All.  91. 

sBronson  u.  R.  R.  Co.  2  Black. 
531;  Ray  v.  Law,  3  Cranch.  179.  A 
decree  disposing  of  a  cause,  but  leav- 
ing the  exact  scmount  due  to  be  cal- 
culated by  the  master,  and  to  be  by 
him  reported  at  next  term,  is  final. 
Meek  v.  Mathis,  1  Heisk,  534. 


4  Peck  V.  Vandenberg,  30  Cal.  11; 
Gates  V.  Salmon,  28  Cal.  320.  The 
law  has  befen  changed  by  act  of  March 
23,  18G4. 

6  Chittenden  v.  M.  E.  Church,  8 
How.  Pr.  327. 

oHaiTison  v.  Farnsworth,  1  Hoisk, 
751;  Delap  r.  Hunter,  Sneed,  101. 

1  Chouteau  u.  Rice,  1  Minn.  24. 
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therefrom  without  again  setting  the  cause  down  for  further 
hearing  before  the  court,  upon  the  equity  reserved  upon  the 
coming  in  and  confirmation  of  the  report  of  the  master,  to 
whom  a  reference  has  been  made,  to  ascertain  certain  facts 
which  are  absolutely  necessary  to  be  determined  before  the 
case  can  be  finally  disposed  of  by  the  court,  or  which  the 
chancellor  thinks  proper  to  have  ascertained  before  he  grants 
any  relief.  But  if  the  questions  which  can  arise  on  the  ex- 
ceptions to  the  master's  report  are  such  as  are  merely  inci- 
dental to  the  carrying  of  the  decree  into  effect,  it  is  final.  ^ 

^  31.  Interlocutory  Decrees. — A  decree  is  interlocutory 
which  makes  no  provision  for  costs,  and  in  which  the  right 
is  reserved  to  the  parties  to  set  the  cause  down  for  further 
directions  not  inconsistent  with  the  decree  already  made;* 
and  so  is  a  decree  which  contains  a  provision  for  a  refer 
ence  of  certain  matters,  and  that  all  further  questions  and 
directions  be  reserved  until  the  coming  in  of  the  report  of 
the  referee. 

§  32.  Decree  Foreclosing  Liens. — An  action  was  com- 
menced to  enforce  certain  liens  against  real  estate,  and  a 
judgment  therein  was  entered  directing  that  a  sale  of  the 
premises  be  made,  and  that  from  the  proceeds  a  sum  speci- 
fied should  be  paid  to  discharge  one  of  the  lions,  and  that 
the  plaintiff  should  be  paid  an  additional  sum,  less  the 
amount  due  from  him  to  the  defendant  for  rent  of  the  prem- 
ises, and  that  a  reference  be  had  to  ascertain  the  amount  of 
such  rent.  An  appeal  was  taken  from  this  judgment.  The 
appellate  court,  on  motion  to  dismiss  the  appeal,  considered 
that  as  the  object  of  the  action  was  to  ascertain  to  whom 
the  whole  proceeds  to  be  derived  from  a  sale  of  the  prem- 
ises should  belong,  and  that  as  this  could  not  be  ascertained 
until  it  was  known  what  amount  ought  to  be  deducted  from 
the  plaintiffs  claims  for  rents,  the  judgment  entered  by  the 
court  below  was  not  a  final  judgment.  ^ 

g  33.  Appeals  Unnecessary  not  Permitted. — ^The  policy 
of  the  laws  of  the  several  States  and  of  the  United  States 
is  to  prevent  unnecessary  appeals.  The  appellate  courts 
wOl  not  review  cases  by  piecemeal.     The  interests  of  liti- 


1  JoTinson  r.  Everett,  9  Paige,  G38. 
SWiUiamson  r.  Field,  2  Barb.  Ch. 


231;  Han-id  v.  Clark  etal.,  1  Uow.  Pr. 
78. 

STbompkins  v.  Hyatt,  19  N.  Y.  535. 
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gants  require  that  causes  should  not  be  prematurely  brought 
to  the  higher  courts.  The  errors  complained  of  might  be 
corrected  in  the  court  in  which  they  originated;  or  the  party 
injured  by  them  might,  notwithstanding  the  injury,  have 
final  judgment  in  his  favor.  If  a  judgment  interlocutory  in 
its  nature,  were  the  subject  of  appeal,  each  of  such  judg- 
ments rendered  in  the  case  could  be  brought  before  the  ap- 
pellate court,  and  litigants  harassed  by  useless  delay  and 
expense,  and  the  courts  burdened  with  unnecessary  labor. 

g  34.  Judgment,  When  Appealable. — ^The  general  rule 
recognized  by  the  courts  of  the  United  States,  and  by  the 
courts  of  most  if  not  of  all  the  States,  is  that  no  judgment 
or  decree  will  be  regarded  as  final  within  the  meaning  of  the 
statutes  in  reference  to  appeals,  unless  all  the  issues  of  law 
and  of  fact  necessary  to  be  determined  were  determined, 
and  the  case  completely  disposed  of,  so  far  as  the  court  had 
power  to  dispose  of  it.  * 

g  35.  Exceptions.  —  But  owing  to  particular  circum- 
stances and  hardships,  the  courts  have  refused  to  dismiss 
appeals  from  some  judgments  which  did  not  completely  dis- 
pose of  the  cases  in  which  they  were  entered.  These  judg- 
ments determined  particular  matters  in  controversy,  and 
were  of  such  a  nature  that  they  could  be  immediately  en- 
forced, and  by  their  enforcement  could  deprive  the  party 
against  whom  they  were  rendered,  of  all  benefits  which  he 
might  obtain  from  an  appeal  at  any  subsequent  stage  of  the 
proceedings.*  To  avoid  the  necessity  of  being  called  upon 
to  review  such  judgments,  the  superior  courts  have  cautioned 
the  inferior  ones,  and  endeavored  to  impress  upon  them  the 
evils  resulting  from  the  practice  of  entering  interlocutory 
judgments  capable  of  being  enforced  against  a  party,  and 
doing  him  irretrievable  damage  before  a  final  judgment 
could  be  entered. ' 


iMcCollum  V.  Eftger,  2  How.  U.  S. 
61;  Craighend  u.  Wilson,  18  Id.  199; 
Ayres  u.  Carrer,  17  Id.  594;  Crawford 
V.  Points,  13  Id.  11;  Mordecai  v. 
Lindsay,  19  Id.  200;  Montgomery  v. 
Anderson,  21  Id.  386;  Barnard  v. 
Gibson,  7  Id.  650;  Pepper  u.Dunlap, 
5  Id.  51;  Winn  u.  Jackson,  12  Wheat. 
135;  The  Palmyra,  10  Id.  502;  Chace 


V,  Vasquez,  11  Id.  429;  Hiriat  v.  Bal- 
lon, 9  Pet.  156;  Rutherford  v.  Fisher, 
4  Ball.  22;  Young  v.  Grundy,  6 
Cranch.  51. 

s  Merle  v.  Andrews,  4  Tex.  200; 
Stovall  V.  Banks,  10  WaU,  583. 

8  Barnard  v.  Gilson,  7  How.  650;  6 
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g  36.  Creoeral  Test. — Owing  to  the  number  of  orders  or 
decrees  necessarily  entered  in  a  snit  in  equity  to  furnish  all 
the  relief,  to  "which  th^  complainant  may  be  entitled,  the 
courts  have  been  frequently  obliged  to  determine  which  is 
the  fined  decree.  So  far  as  any  general  distinguishing  test 
can  be  gathered  from  the  numerous  decisions,  it  is  this. 
That,  if  after  a  decree  has  been  entered,  no  further  questions 
can  come  before  the  court,  except  such  as  are  necessary  to 
be  determined  in  carrying  the  decree  into  effect,  the  decree 
is  final,  otherwise  it  is  interlocutory.*  But  an  order  or  de- 
cree made  for  the  purpose  of  carrying  a  judgment  or  decree 
already  entered  into  effect,  is  not  a  final  judgment  or  de- 
cree, and  cannot  be  appealed  from  as  such.^ 


1  Whiting  V.  Bank  of  U.  S.,  13  Pet. 
6;  Bronson  v.  B.  B.  Co.,  2  Black.  524; 
OgiiTie  V.  Knox  Ins.  Co.,  2 Black.  539; 


Hmuiston  v.  Stamthorp,  2  Wall.  106. 
2  CaUan  v.  May,  2  Black.  541 ;  Smith 
u.  Trabne*s  Heirs,- 9  Pet.  4. 
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OF  THE  ENTEY  OF  JUDGMENTS. 

g  37.  Importance  of. — ^Tlie  promptiDgs  of  the  most 
ordinary  prudence  suggest  that  whatever,  in  the  affairs  of 
men,  has  been  so  involved  in  doubt  and  controversy  as  to 
require  judicial  investigation,  ought,  when  made  certain  by 
a  final  determination,  to  be  preserved  so  by  some  permanent 
and  easily  understood  memorial.  Hence  all  courts,  and  all 
tribunals  possessing  judicial  functions,  are  required  by  the 
written  or  unwritten  law,  and  often  by  both,  to  reduce  their 
decisions  to  writing  in  some  book  or  record  required  to  be 
kept  for  that  purpose.  The  requirement  is  believed  to  be 
of  universal  application.  ^  So  that  if  any  judgment  or  de- 
cree of  any  court,  whether  of  record  or  not  of  record, 
whether  subordinate  or  appellate,  fails  to  be  entered  upon 
its  records,  the  failure  is  attributable  to  the  negligence  or 
inadvertence  of  its  officers,  and  not  to  the  countenance  and 
support  of  the  law. 

g  38.     Ministerial  Act. — ^Expressions  occasionally  find 


1  Meeker   r.    Van    Eenssdaer,    15 
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their  way  into  reports  and  text-books,  indicating  that  the 
entry  is  essential  to  the  existence  and  force  of  the  judgment. 
These  expressions  have  escaped  from  their  authors  when 
writing  of  matters  of  evidence,  and  applying  the  general 
rule  that  in  each  case  the  best  testimony  which  is  capable 
of  being  produced  must  be  received,  to  the  exclusion  of 
every  means  of  proof  less  satisfactory  and  less  authentic. 
The  rendition  of  a  judgment  is  a  judicial  act;  its  entry  upon 
the  record  is  merely  ministerial.  *  A  judgment  is  not  what 
is  entered,  but  what  is  ordered  and  considered.  ^  The  entry 
may  express  niore  or  less  than  was  directed  by  the  court,  or 
it  may  be  neglected  altogether;  yet,  in  neither  of  these 
cases  is  the  judgment  of  the  court  any  less  its  judgment  than 
though  it  was  accurately  entered.  In  the  very  nature  of 
things,  the  act  must  be  perfect  before  its  history  can  be  so, 
and  the  imperfection  or  neglect  of  its  history  fails  to  modify 
or  obliterate  the  act.  That  which  the  court  performs 
judicially,  or  orders  to  be  performed,  is  not  to  be  avoided 
by  the  action  or  want  of  action  of  the  judges  or  other 
officers  of  the  court  in  their  ministerial  capacity.  In  the 
case  of  judgments,  they  must  first  be  entered  upon  the  record 
before  they  are  admissible  as  evidence  in  other  courts.  ^ 
For  this  purpose  they  are  not  otherwise  perfect.  The 
record,  if  not  made  up,  or  if  lost  or  destroyed,  should  be 
perfected  or  replaced  by  appropriate  proceedings  in  the 
court  where  the  judgment  was  pronounced. 

g  39.  Distinction  bet-ween  Judgments  and  Decrees. — 
In  respect  to  the  entry  of  judgments  and  of  decrees  upon 
the  record,  and  the  consequent  eflfect  of  their  want  of  entry, 
as  aftecting  their  admissibility  as  evidence  in  other  cases, 
there  seems  to  be  this  radical  diflference.  A  judgment  can 
speak  but  by  the  record.  A  decree  in  the  absence  of  any 
statute  or  provision  to  the  contrary,  takes  efifect  immedi- 
ately after  being  pronounced  by  the  court.  Its  enrollment 
adds  nothing  to  its  force,  nor  to  its  competency  as  evi- 
dence.* This  distinction  arose  from  the  diflferences  in  the 
proceedings  at  law  and  in  equity.     It  is  inherent  in  the 


1  Matthews  v.  Houghton,  11  Maine, 
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Dature  of  the  two  systems.  Thoagh  the  Code  declares  in 
general  terms  that  there  shall  be  but  one  form  of  action,  and 
thereby,  in  a  general  manner,  attempts  to  abolish  the  dis- 
tinctions before  existing  in  the  pursuit  of  legal  and  of 
equitable  remedies,  it  has  done  little  by  the  attempt.  The 
necessity  for  the  recognition  of  equitable  rights,  and  for 
granting  equitable  relief,  continues  as  before  the  adoption 
of  the  Code.  The  proceedings  occasioned  by  this  necessity 
are  substantially  as  they  were  under  the  old  system.  Among 
the  rules  of  the  old  system,  not  abrogated  by  the  new  one,  is 
the  one  that  a  decree  pronounced  by  the  court  and  reduced 
to  writing,  is  admissible  in  evidence  independent  of  the  fact 
of  its  enrolment  or  entry  in  the  judgment  book.  ^ 

§40.  In  Judgment  Book. — The  Code  requires  the  keep- 
ing of  a  judgment  book  by  the  clerk  in  which  every  judg- 
ment must  be  entered.  ^  In  no  case  ought  this  requirement 
to  be  dispensed  with.  It  applies  as  well  where  the  decision 
of  the  judge  is  made  in  writing  and  filed  as  in  any  other 
case.  3  The  authority  of  the  clerk  to  make  this  formal 
entry  is  founded  on  a  judgment  already  valid,  and  whose 
validity  is  not  destroyed  by  his  failure  to  enter  it.  A  judg- 
ment drawn  up  in  the  form  in  which  it  was  intended  to  be 
entered,  signed  by  the  judge,  and  filed  in  the  cause,  is  the 
judgment  of  the  court  at  that  time  and  of  that  term, 
although  execution  should  not  be  issued  upon  it  then.^ 
The  action  of  the  clerk,  being  non-judicial,  may  take  place 
at  any  time  afterwards.  The  usual  custom  perhaps  is  for 
him  to  wait  for  leisure  moments  to  perform  this  duty.  In 
many  cases  the  record  is  not  completed  until  after  the 
adjournment  of  the  term.  And  this  practice  seems  to  have 
prevailed  at  common  law.**  As  the  judgment  is  final  before 
its  formal  entry  in  this  book,  a  statute  providing  that  an 
appeal  may  be  perfected  within  a  specified  time  from  the 
**  rendition  "  of  the  judgment,  certainly  commences  to  run 
from  the  time  of  the  drawing  up  and  signing  of  the  judgment, 
and  filing  it  among  the  papers  in  the  case.*^    The  language 
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used,  in  the  opinion  of  the  court,  in  the  case  of  GeneUa  v. 
BdyeOy  cited  above,  though  not  necessary  to  the  decision  of 
that  case,  is  worthy  of  citation  as  founded  upon  reason. 
It  indicates  that  the  time  for  appeal  begins  to  run,  though 
no  judgment  be  filed.  "The  court  announced  its  judg- 
ment, and  the  order  for  judgment  was  entered  in  the 
minutes  of  the  court  on  the  15th  of  A.ugust,  1865.  The 
judgment  was  therefore  rendered  and  the  time  for  taking 
an  appeal  commenced  to  run  on  that  day." 

§  41.  Use  of  Improper  Book. — If,  as  under  our  Code,  * 
the  clexk  is  required,  in  addition  to  the  judgment  book,  to 
keep  a  "Register  of  Actions,"  and  he,  neglecting  to  keep 
the  first  named,  copies  the  judgments  into  the  latter,  they 
are  not  therefcJre  invalid.  The  substantial  purpose  of  the 
statute  is  accomplished,  although  the  two  books  are  united. 
No  harm  results  to  any  one  from  this  union. «  But,  inde- 
pendent of  the  considerations  named,  the  judgments  should 
be  sustained.  If,  as  the  authorities  state,  judgments  are 
valid  when  not  entered  in  any  book,  they  surely  ought  to 
be  equally  valid  if  entered  in  some  record  of  the  court, 
though  not  in  the  one  designed  for  that  purpose. 

§  42.  On  Verdicts. — ^The  Code*  requires  the  clerk  to 
enter  judgment  in  conformity  to  the  verdict,  within  twenty- 
four  hours  after  the  rendition  of  the  verdict,  unless  the 
court  order  the  case  reserved  for  further  consideration,  or 
grant  a  stay  of  proceedings.  Unless  there  is  doubt  as  to 
what  judgment  is  proper,  the  better  practice  is  to  enter  it 
at  once.  The  judgment  may  as  well  be  set  aside  as  the 
verdict.  Therefore  such  proceedings  as  may  be  appropriate 
to  securing  a  new  trial,  or  any  other  right  of  the  losing 
party,  can  be  prosecuted  as  advantageously  upon  granting  a 
stay  of  proceedings  upon  the  judgment  as  upon  the  verdict. 
The  immediate  entering  of  judgment  authorizes  the  making 
up  of  the  judgment  roll,  and  thus  secures  a  lien  on  the 
judgment  debtor's  real  estate.  To  this  security  he  is  at 
once  justly  entitled.  If  the  court  delays  in  granting  it  to 
him,  he  may,  during  the  stay  of  proceedings,  be  deprived 
of  the  fruits  of  his  litigation.^ 
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§  43.  Joint  Parties. — At  common  law,  in  a  joint  action, 
w^hether  upon  a  joint  or  a  joint  and  several  contract,  or 
npon  several  distinct  contracts,  tlie  general  nile  was,  that 
there  could  be  no  judgment  except  for  or  against  all  of  the 
defendants.  To  this  rule  the  exceptions  were,  first,  in  the 
case  where  one  or  more  of  the  defendants,  admitting  the 
contract,  established  a  discharge  therefrom,  as  by  bank- 
ruptcy; second,  where  some  one  of  the  defendants  plead 
and  proved  that  he  was  incapable  of  contracting,  when  the 
alleged  contract  was  made,  from  some  disability,  as  infancy. 
So  unyielding  was  the  rule,  that  when  one  of  the  defendants 
suflfered  a  default  or  confessed  the  action,  no  judgment 
could  be  given  against  him,  if  his  co-defendant  succeeded 
in  maintaining  some  defense  affecting  the  entire  contract.  ^ 
The  Code 2  abolished  this  rule  by  enacting  that  judgment 
may  be  given  for  or  against  *'one  or  more  of  several  plaint- 
iff"s  and  for  or  against  one  or  more  of  several  defendants;" 
and  **that  in  an  action  against  several  defendants,  the  court 
may,  in  its  discretion,  render  judgment  against  one  or  more 
of  them,  leaving  the  action  to  proceed  against  the  others 
whenever  a  several  judgment  is  proper."  Under  these  sec- 
tions, of  two  persons  sued  jointly,  one  may  obtain  a  judg- 
ment against  the  plaintiff  and  the  other  be  subjected  to  a 
judgment  in  the  plaintiff's  favor.  ^  And,  in  general,  a  sev- 
eral judgment  may  be  properly  rendered  whenever  a  several 
action  can  be  sustained.*  In  California,  in  an  action  against 
two  or  more,  a  judgment  may  be  entered  against  the  defend- 
ants in  court,  excluding  those  not  appearing  and  upon  whom 
summons  has  not  been  seized,  though  the  contract  appears 
to  be  jointly  binding  on  all  of  the  defendants.^  The  prac- 
tice is  otherwise  in  New  York;  and  that  sanctioned  by  the 
California  cases  is  spoken  of  in  terms  of  strong,  and,  as  it 
seems  to  us,  merited  condemnation.     The  plaintiff  cannot, 
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under  the  Code,  deprive  the  defendant  of  the  advantage  of 
having  his  joint  co-contractors  united  with  him  in  the  action, 
and  their  property  as  well  as  his  made  liable  for  the  judg- 
ment. Still  less  ought  the  plaintiff  to  be  tolerated,  in 
making  all  the  co-contractors  parties  for  the  purpose  of 
avoiding  a  plea  in  abatement;  and  afterwards,  without  leave 
of  the  court,  or  notice  to  the  defendant  served,  dropping 
the  unserved  defendants  from  the  judgment.  *  Every  judg- 
ment against  any  joint  defendant,  is  irregular  until  the 
other  is  out  of  the  action  and  the  issues  against  him  disposed 
of.  Until  then,  he  has  the  right  to  appear  at  every  trial  of 
the  issues.*  One  of  the  joint  defendants  sued  on  joint  lia- 
bility having  answered,  no  judgment  can  be  taken  against 
those  in  default,  until  the  issues  formed  by  the  answer  are 
disposed  of.  ^ 

g  J4.  Joint  Contractors. — ^Upon  serving  summons  in  a 
joint  action,  upon  one  or  more  defendants  jointly  indebted 
upon  a  contract,  the  plaintiff  may,  under  the  Code,  proceed 
against  the  defendants  served,  imless  the  court  direct  other- 
wise; and  if  he  recover,  the  judgment  may  be  entered 
against  all  the  defendants  shown  to  be  thus  jointly  indebted, 
so  far  only  that  it  may  be  enforced  against  the  joint  prop- 
erty of  all  and  the  separate  property  of  those  served.*  This 
provision  is  not  applicable  to  a  proceeding  to  foreclose  a 
mortgage,  and  obtain  a  decree  for  the  sale  of  the  premises 
mortgaged.  The  fact  that  two  persons  have  joined  in  the 
mortgage,  does  not  create  a  presumption  that  the  property 
therein  described  is  owned  by  them  jointly. '^ 

§  45.  Construction. — ^If  no  date  appeared  upon  a  judg- 
ment, it  was  presumed,  at  common  law,  to  be  entered  on  the 
first  day  of  the  term  at  which  it  was  rendered.  The  rule  is 
different  in  some  of  the  United  States,  as  in  Maine,  Massa- 
chusetts and  New  Hampshire,  where  the  rendition  is  sup- 
posed to  have  occurred  at  the  last  day  of  the  term,  unless 
the  contrary  appears.'     Including  in  a  judgment  one,  who, 
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though  named  as  a  party  to  the  suit,  never  appeared  therein, 
and  as  to  whom  the  process  was  returned  not  found,  has 
been  regarded  as  a  mere  clerical  error,  neither  affecting  the 
party  thus  included,  nor  furnishing  any  ground  for  a  rever- 
sal in  the  appellate  court.  ^  On  the  other  hand,  an  appeal 
has  been  esteemed  the  appropriate  remedy  for  the  correc- 
tion of  a  similar  error.'  This  is  doubtless  the  better 
opinion.  And  in  those  States  where  the  presumptions  in 
favor  of  the  jurisdiction  of  courts  of  record,  are  liberally 
indulged  and  applied,  a  party  to  a  suit  who  considered  the 
unauthorized  addition  of  his  name  in  the  entry  of  the  judg- 
ment as  a  clerical  error  not  requiring  attention,  and  who 
failed  to  correct  it  in  some  manner,  would  be  in  imminent 
peril  of  such  proceedings  as  should  leave  him  to  regret  his 
misapprehension  and  neglect.  The  entry:  **This  day  came 
the  parties  by  their  attorneys  and  the  plaintiff  enters  a 
retraxit,'''  will  not  be  construed  as  importing  that  the  plaintiff 
did  not  come  in  person  as  well  as  by  his  attorney.  On  the 
other  hand,  it  will  be  presumed  in  support  of  the  judgment, 
that  as  the  attorney  was  incompetent  to  enter  a  retraxit  that 
the  plaintiff  personally  made  the  entry.'  If  the  entry  of  a 
judgment  be  so  obscure  as  to  not  express  the  final  deter- 
mination with  sufficient  accuracy,  reference  may  be  had  to 
the  pleadings  and  to  the  entire  record.  If,  with  the  light 
thrown  upon  it  by  them,  its  obscurity  is  dispelled  and  its 
intended  signification  made  apparent,  it  will  be  upheld  and 
carried  into  effect.* 

g  46.  Form. — ^At  common  law,  the  judgment  or  sen- 
tence of  law  commenced  with  **it  is  considered  by  the 
court  that  plaintiff  or  defendant  recover,"  etc.  Those  words 
were  considered  peculiarly  appropriate,  as  involving  and 
expressing  the  idea  that  what  was  about  to  be  ordered  was 
not  the  sentence  of  the  judges  but  of  the  law.  They  came 
to  be  inseparably  associated  in  the  minds  of  lawyers  with 
the  entry  of  a  judgment.  The  chief  stress  was  laid  upon 
the  word  "considered."    In  Ai'kansas,  the  insertion  of  **  or- 
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dered  and  resolved"  in  the  place  ordinarily  occupied  by 
*' considered,"  was  held  to  make  the  entry  a  nullity. *     No 
judgment,  according  to  the  view  then  taken^  had  been  en- 
tered.   No  objection  was  made  to  the  words  as  ambiguous, 
or  as  in  any  way  failing  to  designate  the  '"sentence"  or  final 
determination  of  the  court.     But  'the  words  used,  it  was 
thought,  did  not  import  that  the  law  had  acted  or  spoken  in 
the  matter,  and  the  case  was  sent  back  to  the  subordinate 
court,  to  await  the  time  when  the  law  should  speak  in  stereo- 
typed language.     This  view  was  hyper-critical  in  the  ex- 
treme.    No  authority  in  support  of  it  was  cited,  except  the 
general  statement  in  Blackstone's  Commentaries,  that  the 
language  of  a  judgment  is  not  that   ''it  is  resolved  or 
decreed"  but  that  *'it  is  considered."  Some  years  later,  the 
same  court  came  to  consider  a  judgment  commencing  with 
"it  is  therefore  ordered,  adjudged  and  decreed."*     The 
former  decision  was  left  unchanged,  with  an  intimation  that 
it  was  probably  correct.     But  the  three  words,    "ordered, 
adjudged  and  decreed,"  were  said  to  be,   when  united, 
equivalent  to  "considered,"  and  the  judgment  was  sustained. 
g  47.     Form. — ^Whatever  may  have  been  requisite  for- 
merly, it  is  evident  that  the  sufficiency  of  the  writing  claimed 
to  be  a  judgment,  must,  at  least  under  the  Code,  be  tested 
by  its  substance  rather  than  by  its  form.     If  it  corresponds 
with  the  definition  of  a  judgment,   as  established  by  the 
Code;  if  it  appears  to  have  been  intended  by  some  compe- 
tent tribunal  as  the  determination  of  the  rights  of  the  par- 
ties to  an  action,  and  shows  in  intelligible  language  the 
relief  granted,  its  claim  to  confidence  will  not  be  lessened, 
by  a  want  of  technical  form,  nor  by  the  absence  of  language 
commonly  deemed  especially  appropriate  to  formal  judicial 
records.     The  entry  of  a  judgment,  like  every  other  com- 
position, should  be  comprised  of  those  words  which  will 
express  the  idea  intended  to  be  conveyed,  with  the  utmost 
accuracy.     It  shoidd  also  be  a  model  of  brevity,  and  should 
contain  no  unnecessary  directions.     The  forms  in  use  at 
common  law,  answer  these  requirements  so  well,  that  little 
or  nothing  can  be  gained  by  departing  from  them.  Wherever 
the  Code  renders  the  insertion  of    matters  formerly  re- 
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quired  in  a  judgment  or  decree  unnecessary,  the  practice 
should  conform  to  the  law  now  in  force  rather  than  to  that 
which  is  abolished.  For  instance,  judgments  foreclosing 
mortgages,  should  follow  the  directions  of  our  Practice  Act,  * 
in  preference  to  the  old  forms  of  chancery  practice.  They 
should  contain  only  a  statement  of  the  amount  due  to  the 
plaintiff,  a  designation  of  the  defendants  liable  personally, 
and  a  direction  that  the  premises,  or  so  much  thereof  as 
shall  be  necessary,  be  sold  according  to  law,  and  the  pro- 
ceeds applied  to  the  payment  of  the  judgment  and  costs. 
The  copying  into  the  decree  of  the  directions  of  the  statute, 
adds  nothing  to  the  clearness  or  force  of  these  directions. 
All  that  part  providing  for  the  report  of  the  sheriff,  the  con- 
firmation of  the  sale,  who  may  become  purchasers,  and  their 
rights  pending  the  time  for  redemption,  the  execution  of 
a  conveyance  if  no  redemption  be  made,  the  delivery  of 
possession,  the  docketing  of  the  judgment  for  any  deficiency 
remaining  after  sale,  accomplishes  no  better  purpose  than 
to  encumber  the  record.  * 

§  48.  Use  of  $. — ^In  actions  to  enforce  the  payment  of 
taxes,  the  insertion  of  numerals  without  any  mark  to  desig- 
nate what  they  were  intended  to  represent,  has,  in  at  least 
one  State,  ^  been  held  to  leave  the  judgment  fatally  defec- 
tive. A  similar  decision  appears  in  the  reports  of  the 
Supreme  Court  of  the  United  States;  but  it  was  made 
in  a  case  where  that  cou,rt,  as  stated  in  its  opinion, 
considered  itself  bound  by  the  decisions  of  the  Illinois 
courts.  On  the  other  hand,  the  highest  court  in  an- 
other State,  has  determined  that  a  verdict  and  judgment 
are  presumed  to  be  for  the  things  or  the  denomination  of 
currency  sued  for,  rather  than  for  something  else,  and  that 
a  judgment  for  "525"  upon  a  complaint  claiming  "$525," 
must  be  construed  as  being  for  the  same  denomination  of 
money  named  in  the  complaint,  and  therefore  not  void  for 
uncertainty,*  and  this  view  seems  to  be  supported  by  the 
rule  that  a  judgment  must  be  construed,  in  case  of  obscurity, 
with  the  aid  of  the  pleadings  and  of  the  entire  record. 


iCal.  Pr.    Act,   $24G;   Cal.   C.  C. 
P.   §726. 

«Levi8ton  v.  Swan,  33  Cal.  480. 


3 Lane  v.  Bommelinann,  2t  111.  1-43; 
Lawrence  v.  Fast,  20  111.  338;  P.  F. 
W.  &  C.  R.  R.  V.  Chicago,  53  111.  80. 

4Carr  v.  Anderson,  24  Miss.  188. 
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§  49.  FUliog  Blanks. — ^A  court  ordered  judgment  to  be 
entered  upon  a  promissory  note,  directing  the  clerk  to  com- 
pute the  amount  due.  He  made  tlie  entry  leaving  blanks 
lor  the  amounts.  Fourteen  months  after  he  filled  the  blanks 
by  inserting  the  proper  sums.  This  it  was  decided  might 
be  such  an  irregularity  as  could  be  reached  by  a  writ  of 
eiTor,  but  it  was  not  available  against  the  judgment  in  a 
collateral  action.^ 

g  50.  Sufficiency  of  Entries. — It  now  remains  in  this 
chapter  to  note  some  of  the  decisions  in  whicli  the  sufficiency 
of  various  entries  of  judgments  have  been  mooted  and  de- 
termined. The  cases  are  not  altogether  consistent.  This 
arises,  perhaps,  from  the  fact  that  some  minds  are  deeply 
impressed  with  the  importance  of  matters  of  form,  and 
actuated  by  the  dread  of  encouraging  a  loose  and  unlawyer- 
like  practice;  while  others,  paying  little  regard  to  technical 
considerations,  are  inclined  to  recognize  and  enforce  that 
which,  though  confessedly  informal,  is  capable  of  being 
readilv  understood  and  carried  into  eflfect.  I  think,  how- 
ever,  that  from  the  cases,  this  general  statement  may  be 
safely  made:  That  whatever  appears  upon  its  face,  to  be 
intended  as  the  entry  of  a  judgment,  will  be  regarded  as 
sufficiently  formal  if  it  show :  1st.  The  relief  granted,  and 
2d.  that  the  grant  was  made  by  the  court  in  whose  records 
the  entry  is  written.  In  specifying  the  relief  granted,  the 
parties  of  whom  and  for  whom  it  is  given,  must,  of  course, 
be  sufficiently  identified. 

g  51.  **Igive  judgment."  These  words,  if  the  parties 
are  made  certain  and  the  amount  ascertained  by  other  parts 
of  the  judgment,  are  as  eflfective  as:  **It  is  considered  that 
plaintiff  recover,"  etc.*  ""Whereupon  the  court  orders  that 
plaintiff  pay  the  costs  of  suit,  ani  that  execution  issue 
therefor"  in  a  record  showing  the  trial  by  a  jury  and  a  ver- 
dict for  the  defendants,  though  not  in  technical  language,  is 
sufficient  to  constitute  a  valid  judgment.  ^  "  We  should  not 
hesitate  to  enforce  a  judgment  because  'decreed'  or  're- 
solved'was  used  instead  of  'considered.'"*  "No  judgment 
will  be  reversed  for  the  use  of  inappropriate  or  untechnical 


'Lind  V.  Adams,  10  Iowa  398. 
SDeadrich   v.  Harriugtou,    Hemp. 


60. 


3 Huntington  v.  Blakency,  1  Wash. 
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words."'  It  ia  sufficient  if  the  party  can  be  injured.  No 
particular  form  is  required.*  **  A  judgment,  in  addition  to 
the  ordinary  circumstances  of  time  and  place,  should  ex- 
hibit the  parties,  the  subject  matter  in  dispute,  and  the 
result,  but  the  form  is  immaterial."^ 

g  52.  The  entry  must  not  only  indicate  what  adjudication 
took  place,  but  should  also  appear  to  have  been  intended  as 
the  entry  of  judgment,  and  not  as  a  mere  memorandum  by 
the  aid  of  which  the  formal  record  was  to  be  constructed. 
**  June  14,  1838,'  judgment  sec.  reg.  for  want  of  plea.  Jan- 
uary 9,  1839,  sum  ascertained  at  $155.07.  Interest  from 
June  14,  1838."  This  writing,  being  offered  as  evidence  of 
a  judgment,  was  rejected,  on  the  grounds  that  there  was 
nothing  to  show  by  whom  judgment  was  rendered,  or  against 
whom,  nor  for  what  amount,  if  in  fact  any  judgment  had 
ever  been  given  by  any  court  against  any  person.*  It  is 
obvious  that  in  some  of  the  cases,  the  "fentry  offered  in  evi- 
dence has  been  disregarded,  not  from  or  on  account  of  the 
absence  of  the  essential  elements  of  a  judgment  record,  but 
because  the  court  thought  that  such  entry  had  been  origi- 
nally designed  as  nothing  but  a  brief  direction  to  the  clerk, 
or  as  a  certificate  made  by  the  clerk  of  some  judgment 
already  formally  put  upon  the  record.  Thus  **  Judgment 
rendered  for  plaintiff  in  the  above  entitled  suit  at  the  above 
named  term  by  the  court  for  the  sum  of  seventy-eight  and 
j^V  dollars,  damages,  and  his  costs  of  suit  against  said  de- 
fendant, on  motion,",  was  determined  not  to  be  the  entry  of 
a  judgment.  These  words  certainly  show  the  action  of  the 
court,  the  nature  and  extent  of  the  relief  granted,  and  the 
parties  of  whom  and  for  whom  it  was  awarded.  So  far  they 
are  appropriate  to  the  record  of  a  judgment;  but  they  do 
not  appear  to  be  the  direction  of  the  court  itself.  On  the 
contrary  they  seem  rather  to  be  the  certificate  of  tiie  clerk 
of  certain  events  transpiring  in  court  as  he  recollects  them, 
or  as  he  understands  them  from  such  information  as  he  may 
possess,  than  the  original  record  of  the  court  in  relation  to 
those  events.*  The  words  "judgment  on  verdict  for  13,000 
and  costs,"  though  found  among  the  records  and  showing,  as 


iMinkhart  v.  HaiiUer,  19  HI.  47. 

swells  V,  Hogan,  Breese,  337. 

3  Ordinary  v,  McGlure,  1  Bailey,  7. 


4  Taylor  v.  Banyan,  3  Clarke,  474. 
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they  certainly  do,  that  a  final  determination  had  been  made, 
are  not  the  record  of  a  judgment.  They  neither  show  what 
authority  directs  nor  how  the  direction  is  to  be  carried  into 
effect.  They  are  apparently  intended  as  a  mere  memoran- 
dum for  the  information  of  the  clerk.  *  The  following  entry 
was  also  rejected,  on  a  plea  of  nul  tid  record,  as  implying 
at  most  Qnly  a  minute  of  proceedings,  and  not  the  solemn 
act  of  the  court  determining  the  rights  of  the  parties:  ''The 
following  jury  was  sworn  and  impannelled"  (here  follow 
twelve  names),  ''who  find  all  the  issues  in  favor  of  the 
plaintiff,  and  assess  his  damages  at  five  hundred  and  eighty- 
five  dollars.  Judgment  at  September  term,  1644, 1585;  the 
costs  arising  in  this  suit  due  to  the  county,  to  witnesses  and 
officers  of  court,  is  $134.92."« 

§  53.     Justioes'  Courts.— Though  the  nature  of  a  final 
adjudication  in  a  justice's  court,  is  in  no  respect  different 
from  that  of  a  court  of  record,  several  causes  uniting  have 
produced  rules  of  construction  by  which  the  records  of  the 
former  court  are  scrutinized  with  less  severity  than  those  of 
the  latter.     In  the  first  place,  the  higher  courts  being  pre- 
sided over  by  men  of  learning,  and  supplied  with  officers 
whose  sole  duties  consist  in  keeping  the  various  papers  filed 
in  court,  in  proper  place  and  condition,  and  in  reducing  the 
various  orders  and  directions  of  the  judges  to  writing  upon 
records  required  by  law  for  that  purpose,  a  loose  memoran- 
dum would  naturally  be  viewed  with  distrust  when  offered 
as  the  final  resxdt  of  all  this  learning  and  formality.     Its 
form  at  once  distinguishes  it  as  an  intruder,  and  shows  its 
humble  origin  and  design.     But  as  justices  of  the  peace, 
except  in  cities,  rarely  know  anything  of  the  technical  learn- 
ing of  the  common  or  even  of  the  statute  law,  to  insist  upon 
their  keeping  their  records,  with  that  accuracy  and  formality 
required  in  courts  of  record,  would  end  in  the  complete 
overthrow  of  most  of  their  proceedings.     Besides,  as  jus- 
tices of  the  peace  have  no  clerks  assigned  them  by  law, 
there  is  little  ground  for  the  presumption,  that  even  loose 
and  disjointed  memoranda  found  upon  their  minutes  or 
dockets,  were  designed  as  rough  outlines  for  another  hand 
to  round  into  more  perfect  form. 

1  Martin  v.  Banibardt,  39  HI.  9.       |      »Hin»ou  u.  WoU,  20  Ala.  29S. 
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In  New  York,  justices  of  the  peace  are  required  to  enter 
their  judgments  in  their  dockets  within  four  days  after  the 
rendition  thereof.  But,  under  the  general  rule  that  the  entrj'- 
of  a  judgment  is  a  ministerial  act,  the  failure  of  a  justice  to 
comply  with  this  part  of  the  law  within  the  time  required, 
has,  by  repeated  decisions,  been  held  to  leave  the  judgment 
in  full  force.*  The  judge  who  delivered  the  opinion  of  the 
court  of  appeals  in  a  recent  case,  said  the  failure  of  the 
justice  to  obey  the  law,  is  deserving  of  censure,  but  added : 
**I  am  unable  to  find  any  principle  of  law  requiring  us  to 
hold  that  the  omission  to  docket  must  inflict  a  penalty  upon 
the  plaintiff,  more  justly  due  to  the  magistrate. "^  In  Maine, 
a  justice  of  the  peace,  after  being  out  of  office  for  three  or 
four  years,  completed  the  record  of  a  case  tried  during  his 
official  term,  by  writing  up  a  judgment  in  his  judgment 
book.  Of  this  transaction,  Mellen,  C.  J.,  said:  **  A  magis- 
trate does  not  act  judicially  in  making  up  and  completing 
his  record.  In  doing  this,  he  performs  himself  what  this 
court  does  through  the  agency  of  its  clerk.  It  is  a  mere 
ministerial  act.     The  judgment  is  regular.  "^ 

g  54.  Reference  to  Another  Case. — The  entiy  of  a 
judgment,  even  in  a  justice's  court,  must  either  be  perfect 
in  itself,  or  be  capable  of  being  made  perfect  by  reference  to 
other  parts  of  the  docket,  or  to  the  papers  on  file  in  the 
action.  An  entry  in  which  the  identity  of  the  parties  can 
not  be  ascertained  without  referring  to  the  entrj'  of  some 
other  case,  is  fatally  uncertain.  The  rule  of  construction 
permitting  all  the  records  and  papers  in  a  case  to  throw 
light  upon  an  obscure  entry,  is  sufficiently  liberal,  and 
ought  not  to  be  extended  so  as  to  include  the  records  or 
pleadings  in  another  suit.* 

g  55.  On  an  A'ward. — An  action  being  tried  by  referees 
they  reported  '*that  the  defendant  is  indebted  to  the 
plaintiff  on  the  above  complaint  in  the  sum  of  four  dollars, 
and  nine  dollars  and  six  cents  costs  of  suit."  The  justice 
of  the  peace  thereupon  wrote :  '*  Judgment  rendered  Decem- 
ber 26,  1840.  M.  Tindal."  A  marginal  note  stated  the 
amount  of  judgment  and  costs  to  be  the  same  as  named  in  the 


»HaU  V.  Tuttle,   6   Hill  N.  Y.  38; 
Walrod  v.  Slmler,  2  N.  Y.  134. 
2 Fish  V.  Emerson,  44  N.  Y.  377. 


sMntlhews  v.  Houghton,  11  Maine, 
377. 

^McClelLin  V.  Cornwall,  2  Cold.  298. 
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report.    This  was  held  to  constitute  a  sufficient  entry,  be- 
cause the  inference  was  unavoidable  that  the  judgment  was 
intended  to  be  in  conformity  with  the  award,  this  inference 
being  strengthened  by  the  marginal  note,  to  which  resort 
could  be  properly  had  to  explain  and  uphold  the  judgment.* 

*Eiliott  u.  Morgan,  3  Harr.  316. 

NoTB,— The  following  entries  of  justice's  judgments  have  been  considered 

■sufi&cient  in  the  higher  courts:    "  Peacham, 16th,  1828.     Judgment 

rendered  by  the  court  for  plaintiff  at  $5.25.  E.  Blanchard,  Justice  of  the 
Peace;'*  accompanied  by  marginal  entry  of  "Costs  allowed,  $5.25."  See 
Story  V.  Kimbfill,  6  Verm.  541.  "H.  C.  Anderson  v.  M.  L,  Elcan.  Judg- 
ment granted  v,  defendant,  M.  L.  Elcan,  for  $433.  90.  May  17,  1887.  C.  J. 
Spenoer,  J.  P."  Anderson  v.  Kimbrough,  5  Cold.  260.  In  Barratt  v.  Gar- 
ragan,  16  Iowa,  44,  the  transcript  showed  the  proceedings  up  to  and  including 
trial,  after  which  was  written:  **  Judgment  for  plaintiff  against  the  defend- 
ant, for ,  October  24,  1856: 

"  Damages $84  00 

"Justice's  fee $0  80 

"Const J...       25 

"Two  witnesses 25  1  30 

^85  30'* 

This  was  pronounced  a  perfect  judgment.    It  exhibited  the  time,  the  par- 

tieBf  And  the  result  so  clearly  as  to  be  unmistakable.     In  New  York,  the 

words  "  Fish  v.  Emerson.    Testimony  submitted  June  30,  1863. 

•*  Judgment  for  plaintiff;  damages $124  80 

3  92 

128  12." 
were  held  to  be  sufficient  as  the  entry  of  a  judgment.     (44  N.  Y.  p.  376.) 

On  the  other  band  a  judgment  in  this  form,  *'  The  plaintiff  filed  his  de- 
mand for  thirty  dollars;  the  defendant  not  appearing,  the  plaintiff  proved 
his  demand,  and  I  gave  judgment  for  the  same,"  was  reversed  for  not  being 
such  a  judgment  as  the  law  requires.     {Polhemus  v.  Perkins,  3  Green,  N.  J. 
435.)     "Beit  remembered  that  at  Barnard,  April  23d,  1836,  Asaph  Wilder, 
of  Woodstock,  was  attached  to  answer  James  Wright,  of  Barnard,  on  former 
judgment  of  Lyman  Stewart,   Esq.,  in  a  case  James  Wright  v.  Loren  Oay, 
Now  the  plaintiff  says  that  the  judgment  of  Lyman  Stewart  was  collected  by 
E.  Parker,  deputy  sheriff,  and  converted  same  to  his  own  use,  and  never 
accounted  for  same,  nor  any  part  thereof.    The  said  Wright  recovered  judg- 
ment by  default,  for  the  sum  of  $15.15  damages,  and  $1.99  costs  of  suit. 
Winslow  W.  Ralph,  justice  of  the  peace."     Upon  a  plea  of  nul  tiel  record  was 
considered  as  containing  no  legal  evidence  of  a  judgment,  on  the  ground  that 
it  showed  no  court  holden,  no  appearance  by  either  party,  no  adjudication 
by  the  justice,  no  allusion  to  any  writ  or  process  or  declaration,  aud  no 
award  of  execution.     (  Wright  v.  Fletcher,  12  Verm.  431.)     A  jury  returned  a 
▼erdict,  "  W^,  the  jury,  find  in  favor  of  the  plaintiff  and  assess  his  daniftges  at 
in  the  sum  of  $4,493;"  and  the  record  showed  the  entry  "  whereui)on  the  court 
enters  judgment  on  the  verdict."    It  was  held  that  this  entry  had  no  element 
of  a  judgment  other  than  the  mere  recognition  of  the  verdict.     "  The  ideo 

eonsideratum  est  is  wanting."     {Faulh  v.  Kdlurtis,  54  111.  189.) 
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OF  ENTRIES  OF  JUDGMENTS,  NUNC  PRO  TUNC. 
PART  I.— JUDGMENTS  NOT  RENDERED. 

^  56.  The  policy  of  entering  judgments  and  decrees, 
nuncjyro  tunc,  is  agreeable  to  the  maxim  ^^ Actus  curie  nerni- 
nem  gravabit" — **An  act  of  the  court  shall  prejudice  no  one." 
This  maxim,  says  Mr.  Broom,  "is  founded  in  justice  and 
good  sense;  and  affords  a  safe  and  certain  guide  to  the  ad- 
ministration;! of  the  law."*  As  an  expression  of  the  principle 
upon  which  judgments  are  given  effect  as  of  some  time  prior 
to  their  actual  entry,  the  maxim,  in  the  interests  of  accuracy, 
requires  to  be  changed  to  **a  delay  of  the  court  shall  pre- 
judice no  one,"  and  to  be  limited  in  its  application  so  as  to 
affect  none  but  the  parties  litigant.  The  power  of  making 
an  entiy,  nunc  pro  tunc,  seems  to  have  been  possessed  and 
exercised  by  courts  of  law  and  of  equity  from  the  earliest 
times.  *  The  period  in  which  this  power  could  be  success- 
fully invoked  was  never  limited,  a  decree  in  one  instance 


1  Broom's  Legal  Maxims,  p.  115. 

*  Mayor  of  Norwick  v.  Berry,  4 
Burr.  2277;  Hodges  v.  Templer,  6 
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being  entered  after  the  lapse  of  twenty-three  years.  ^     The 
practice  was  confined  to  those  cases  in  which  some  hardship 
vonld  be  visited  upon  one  of  the  parties  without  any  fault 
of  his,  unless  he  was  relieved  from  it  by  allowing  his  judg- 
ment to  be  entered  at  some  period  when  he  was  legally 
entitled  thereto,  and  of  such  a  date  as  was  necessary  to 
avoid  the  embarrassment  in  which  he  would  otherwise  be 
involved. 

1 57.    The  cases  naturally  resolved  themselves  into  two 
classes.    The  first  comprised  a  large  number  of  actions,  in 
which  no  judgments  had  ever  been  rendered;  but  which 
were,  so  far  as  the  suitors  could  make  them,  in  condition 
for  the  rendition  of  final  judgments.     The  second  was  com- 
posed of  cases  comparatively  few  in  number,  in  which  judg- 
ments, though  formally  pronounced,  had,  from  accident  or 
from  negligence  of  the  clerks,  never  been  put  upon  the 
records.  The  first  class  contained  not  only  the  greater  num- 
ber of  cases,  but  each  of  the  cases  within  it  was,   in  all 
probability,  more  deserving  of  relief  than  any  of  the  cases 
of  the  second  class.     No  case  could  be  ranked  among  the 
first  class,  in  which  the  delay  to  render  or  enter  judgment 
was  imputable  to  any  negligence  or  even  misapprehension  of 
the  parties.   The  rule  that  no  judgment  would  be  ordered  en- 
tered nunc  pro  tunc,  except  for  delay  of  the  court,  admitted 
oi  no  exceptions  in  theory,  and  was  so  constantly  observed  in 
practice  that  one  of  the  judges  remarked  that  he  had  never 
known  of  its  violation  during  his  experience  extending,  at 
bar  and  bench,  over  a  period  of  forty  years.  *     The  necessity 
for  entering  judgments  as  of  some  day  prior  to  this  rendi- 
tion, arose  chiefly,  if  not  exclusively,  in  those  cases  where 
after  the  trial  and  submission  of  a  cause,  one  of  the  parties 
died,  as  no  judgment  could  properly  be  entered  bearing 
date  subsequent  to  his  death.     As  the  suitor  who  brought 
his  action  on  to  trial  and  caused  it  to  be  tried  and  sub- 
mitted, had  manifestly  been  guilty  of  no  laches,  the  court 
protected  him  from  any  prejudice  he  might  suffer  by  the 
death  of  his  adversary  after  such  submission,  -and  instead 
of  permitting  the  action  to  abate,  directed  the  judgment  to 


iDan'l  Ch.  Pr.  1219. 
sHeathcotev.  "Wmg,  11  £xc.  355; 
Freeman  v.  Tranah,   12  C.  B.  406; 


Fishmongers  Co.  v.  Bobertson,  3  C. 
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be  given  effect,  if  necessary,  as  far  back  as  the  day  of  the 
submission.  Thus  the  time  taken  by  the  court  for  delibera- 
tion, was,  as  far  as  possible,  prevented  from  working  in- 
justice to  the  party  who  should,  in  the  end,  prevail  in  his 

suit.* 

g  58.  Delay  Oooasioned  by  Motions.— Besides  the  delay 
occasioned  by  the  deliberations  of  the  judges  after  the  argu- 
ment of  a  cause,  the  prevailing  party  was  likely  to  be  tied 
up  by  various  motions  whose  pendency  deprived  him,  for  a 
time,  of  the  fruits  of  his  litigation.  The  consideration  of 
these  subjected  him  to  the  same  peril,  and  entitled  him  to 
the  same  relief,  as  though  he  were  endangered  by  being 
compelled  to  await  the  decision  of  the,  judges  after  the 
argument  on  the  trial.  Hence,  if  during  the  pendency  of 
a  motion  in  arrest  of  judgment,^  or  for  a  new  trial,  "whether 
after  verdict  or  nonsuit — on  demurrer  or  writ  of  error;^  or 
to  reduce  the  amount  of  an  award;*  or  if  pending  the  de- 
cisions of  questions  of  law  which  could  not  be  heard  on 
account  of  press  of  business  in  court,  *  one  of  the  parties 
die  the  other  may  have  judgment  entered  as  of  some  term 
during  the  life  time  of  his  opponent. 

g  59.  Made  only  when  Cause  was  ready  for  Final 
Judgment. — But  in  every  case  to  entitle  the  applicant  to 
have  his  judgment  entered  nujic  pro  time,  on  account  of  the 
death  of  one  of  the  parties,  the  action  must,  at  the  time  of 
such  death,  have  been  ready  for  the  rendition  of  the  final 
judgment.  It  is  not  sufficient  that  an  interlocutory  judg- 
ment had  been  pronounced  and  proceedings  were  pending 
in  pursuance  of  a  writ  of  inquiry;*  nor  that  judgment  had 
been  given  against  the  defendant  on  demurrer,  with  leave 
to  amend.     In  each  of  these  cases  no  judgment  could  proj)- 

^  Jennings  v.  Ashley,  5  Pike,  128;  i  ^Tidd's  Pr.  8th  Ed.  p.  966;  Griffith 
Pool  V.  Loomis,  5  Pike,  110;  tfones  ?;.  ,  u.  Ogle,  1  Binney,  172;  Brown  r. 
Le  Davids,  2  Fowler's  Ex.  Pr.  lOU;  |  Wheeler,  18  Conn.  199. 
Campbell  v.  Mesier,  4  John.  Ch.  344;  I  3 Spalding  v,  Congdon,  18  Wend. 
Davies  V.  Duvies,  9  Ves.  Jr.  461;  Wood  |  543;  llyghtmire  v.  Durham,  12  Wend. 
V.  Keyes,  6  Pak  478;  Hess  v.  Cole,  3  '  245;  Currier  v.  LoweU,  16  Pick.  170; 
Zabr.  116;  Griswold  v.  Hill,  1  Paine   Tooker  v.  Duke  of  Beaufort,  1  Burr. 


C.  C.  483;  Perry  v.  Wilson,  7  Mass. 
393;  Springfield  u.  Worcester,  2CuBh. 
52;  Astley  v.  Beynolds,  2  Strange, 
917. 
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eriy  have  been  entered  when  the  death  occurred,  and  that 
event  ought  not  to  give  the  survivor  any  greater  advantage 
than  he  previously  possessed.  "It"  (entering  judgments 
nunc  pro  tunc,)  **  should  be  confined  to  cases  where  the 
judgment  is  final,  as  where  a  verdict  has  been  rendered 
or  a  nonsuit  ordered,  which  is  confirmed  by  the  court  on 
motion  for  a  new  trial ;  or  where  a  judgment  is  rendered  on 
a  special  verdict,  demurrer  to  evidence,  or  a  writ  of  error. 
But  according  to  the  present  practice  judgment  on  demurrer 
is  seldom  final.  "^ 

2  60.    Delay,  Not  of  Court. — If,  however,  the  delay  is  in 
no  wise  attributable  to  the  court,  nor  to  the  tying  up  of  the 
case  during  the  time  required  to  dispose  of  such  motions  as 
we  have  mentioned,  no  doubts  nor  difficulties,  nor  mistakes 
of  law,  in  which  one  of  the  parties  has  been  involved  will 
entitle  him  to  this  relief.     If,  for  instance,  the  counsel  in  a 
case  are  unable  to  decide,  at  once,  what  form  of  judgment 
or  decree  is  best,  and  while  discussing  this  matter  among 
themselves,  the  plaintiff  or  defendant  dies;*  or  if  a  party 
upon  applying  to  have  judgment  signed,  does  not  press  the 
matter  because  one  of  the  officers  suggests  a  doubt  as  to 
whether  it  is  not  a  legal  holiday,  and  the  defendant  dies  the 
same  day,'  neither  of  these  cases  warrants  the  interposition 
of  the  court.     The  court  is  in  no  way  blamable  for  the 
doubts  or  misapprehensions  of  the  parties  nor  of  their  ad- 
visers, and  it  will  not  change  its  course  of  proceeding  to 
relieve  them  from  the  consequence  of  any  mistake  of  law  or 
of  fact.     That  there  is  a  surviving  defendant,  is  not  a  suffi- 
cient objection  to  the  entry  of  judgment  nu7ic  pro  tunc,  if 
the  other  facts  authorize  it.^ 


PABT  II.— CASES  OF  JUDGMENTS  KENDERED  BUT  NOT  ENTERED. 

§61.  In  Relation  to  the  Second  Class  of  Cases,  some 
degree  of  negligence  is  always  chargeable  against  the  par- 
ties, for  not  attending  to  having  the  proper  entries  made. 
Frequently,  however,  both  parties  suppose  the  judgment  to 


'Xorth  t\  Pepper,  20  Wend.  677. 
s Fishmonger's  Co.  v.  Robertson,  3 
C.  B.  970. 


3 "Wilkes  V,  Perks,  5  Man.  <k  Or. 
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R.  797;  and  1  Dowl.  &  L.  529. 


38  LAW  OF  JUDGMENTS. 

be  entered  as  well  as  rendered.  Upon  that  supposition, 
process  is  issued  and  enforced,  or  other  proceedings  taken 
to  carry  out  the  judgment;  and  new  rights  and  interests  are 
based  upon  it.  To  protect  these,  it  is  occasionally  neces- 
sary to  have  the  judgment  entered  as  of  some  time  prior  to 
their  inception.  The  entry  of  judgment  nunc  pro  tunc  is 
always  proper  when  a  judgment  has  been  ordered  by  the 
court,  but  the  clerk  has  failed  or  neglected  to  copy  it  into 
the  record.*  The  chief  questions  in  importance  in  this  class 
of  cases,  is  how  shall  it  be  shown :  1st.  that  a  judgment  was 
rendered  as  alleged;  and  2nd.  if  so  rendered,  what  were  the 
nature  and  extent  of  tlie  relief  given  by  it.  During  the 
term  the  proceedings  are  under  control  of  the  court,  and 
no  embarrassing  questions  can  arise  in  relation  to  the  exer- 
cise of  the  correctory  powers  of  the  court.  But  after  the 
term,  upon  what  evidence  can  a  motion  for  the  entry  of 
judgment,  as  of  some  prior  term  be  based?  Upon  this  sub- 
ject the  decisions  are  not  numerous.  In  most  cases  where 
the  propriety  of  the  entries  have  come  in  question,  the  facts 
are  stated  in  the  reports,  without  any  intimation  as  to  how 
those  facts  were  made  apparent  to  the  court.  Probably  the 
weight  of  authority  sustains  the  rule,  that  only  by  some 
entry  or  memorandum  on  or  among  the  records  of  the 
court,  can  the  rendition  of  a  judgment  be  proved.*  An 
entry  must  somewhere  be  foimd  and  produced  in  court, 
apparently  made  by  the  authority  of  the  court.  It  must  be 
in  some  book  or  record  required  to  be  kept  by  law  in  that 
court.  Under  this  rule,  a  decree  filed  among  the  papers  in 
a  cause,  signed  by  the  judge,  when  the  law  did  not  require 
decrees  to  be  reduced  to  writing  and  filed,  and  when  no 
part  of  the  records  showed  the  rendition  of  any  decree,  was 
considered  insufficient  to  warrant  its  entry  nunc  pro  tunc,  as 
the  formal  decree  of  the  court.'  The  motion  docket  being 
a  book  required  by  law  to  be  kept,  the  memoranda  there 
made  are  competent  evidence  to  show  the  rendition  of  a 
judgment.*  So  is  the  opinion  of  the  judge  in  writing,  filed 
among  the  records  in  a  case,  if  the  law  required  it  to  be 
written  and  filed.  * 


*Hagler  v.  Mercer,  6  Florida,  721. 
sMetcalf  v.  Metcalf,   19  Ala.  319; 
Hegeler  v.  Henckell,    27    Cal.  491; 
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g  62.   Evidence  to  base  Entry  on. — But  assuming  the 
evidence  to  be  competent  for  the  purpose  for  which  it  is 
oftered,  and  to  show  the  rendition  of  some  judgmenfc,  the 
question  then  to  be  determined  is,  does  it  show  with  sujQS- 
cient  clearness  what  that  judgment  was,  and,  if  not,  may 
its  obscurity  be  removed  by  the  use  of  other  means  of 
proof.     The  entry  by  a  judge  in  his  docket,   "Jury  and 
verdict  for  plaintiff,  and  fifteen  per  cent,  damages,"  taken 
in  connection  with  the  papers  on  file,  was  adjudged  to  afford 
no  sufficient  data  for  judgment  nunc  pro  tunc,  because  the 
verdict  may  have  been  for  less  than  the  amount  claimed  by 
the  plaintiff.  *     The  memoranda  on  the  trial  docket  of  the 
Orphan's  Court,  as  follows  :     "  Josua  Metcalf,  heir  of  A. 
Metealf,  use  of  J.  W.  Williamson  v.  Adams.     Judgment  on 
demurrer.     Leave  to  amend  granted  on  payment  of  costs 
of  term.    Costs  paid  by  S.  T.  Koach,  attorney.     Ordered 
to  appoint  auditors  Benj.  Walding,  Matthew  Johnson,  and 
Daniel  Johnson.     Ordered  that  they  report  instanter.     Au- 
ditors report  in  the  hands  of  administrator,  $469.82,"  were 
held  not  to  sustain  a  ninic  pro  tunc  decree  on  account  of 
their  not  showing  the  presentation  of  any  accounts,  the 
amounts  received  or  paid  out,  the  name  of  the  administrator, 
nor  whether  the  settlement  was  partial  or  final.  *     The  words 
on  motion  docket,  "Oct.  Term,  1841 — ^Nonsuit,"  with  lines 
drawn  across  the  names  of    the  plaintiff  and  defendant 
according  to  the  custom  when  a  case  was  stricken  from  the 
docket,  all  done,  confessedly  by  the  presiding  judge  at  the 
time,  authorize  the  entry  of  a  judgment  nunc  pro  tunc,^ 
The  courts  of  Alabama,  whose  reports   are    wonderfully 
prolific  in  cases  involving  'the  power  to   enter  judgments 
nunc  pro  tunc,  have  viewed  such  entries  with  unfounded 
alarm,  and  have  seen  the  dangers  arising  from   their  en- 
couragement, through  some  exaggerating  medium.     These 
courts  are  severe  in  their  condemnation  of  the  practice 
of  assisting  the  record   memoranda,   by  parol  evidence. 
An  entry  on  the  docket  "Estate  of  Solomon  Perkins,  de- 
ceased."    "  Final  Settlement,"  **  Settlement  made,"  accom- 
panied by  proof  of  the  terms   of  the   decree  from  mem- 
oranda made  by  the  attorney  on  the  back  of  the  account. 


iDickens  v.  Bash,  23  Ala.  849. 
tMetcalf  V.  Metcalf,  10  Ala.  310. 
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and  by  the  testimony  of  the  judge  that  he  pronounced  an 
oral  decree  in  conformity  with  the  memoranda,  having  been 
used  with  success,  upon  the  hearing  of  a  motion  to  have  a 
decree  ordered  entered  in  conformity  with  the  proof  of  its 
rendition,  the  action  of  the  court  was  reversed  upon  appeal, 
the  appellate  court  saying  :   "  If  we  can  hold  this  sufficient, 
there  is  no  telling  where  we  ought  to  stop.     If  a  judge  can 
refresh  his  memory  by  vmtings  made  by  a  third  person, 
and  prove  the  terms  of  his  decree  in  that  way,  it  is  the 
same  in  principle,  as  allowing  the  terms  of  any  judgment, 
verdict  or  decree  to  be  established  altogether  by  oral  testi- 
mony; and  this  would  be  a  very  dangerous  precedent,  and  go- 
ing much  farther  than  any  of  our  decisions  warrant."*     The 
extreme  position  here  taken  is  the  logical  result  of  the  gen- 
eral rule  frequently  announced,  and  more  frequently  violated, 
that  a  record  can  only  be  amended  by  some  matter  of  record. 
Chief  Justice  Gibson,  more  than  twenty  years  ago,  said : 
*'The  old  notion  that  the  record  remains  in  the  breast  of 
the  court  only  till  the  end  of  the  term,  has  yielded  to  ne- 
cessity, convenience  and  common  sense."* 

§  63.  Parol  Evidence,  as  basis  of. — ^Whether  the  "  old 
notion"  has  yielded  so  far  as  to  authorize  the  entry  of  a 
judgment,  as  of  some  prior  date,  when  there  is  no  record 
evidence  of  its  rendition  at  such  date,  is  doubtful;  but  the 
fact  of  the  rendition  of  a  judgment  being  made  evident  by 
the  record,  a  decided  preponderance  of  authority  authorizes 
the  Court  to  proceed  in  its  subsequent  investigations  with 
the  aid  of  oral,  as  well  as  of  written  evidence.  Wore  the 
rule  otherwise,  the  power  of  courts  to  furnish  relief,  made 
necessary  by  the  negligence  or  inadvertence  of  their  clerks, 
would  be  so  restricted  in  its  operation  as  to  be  of  little  or 
no  utility.  The  instances  where,  in  the  absence  of  the  for- 
mal entry  of  judgment,  the  records  show  the  final  deter- 
mination with  accuracy  and  completeness,  are  few  in  num- 
ber. Our  attention  should  not  be  so  riveted  upon  the  pos- 
sible evil,  which  might  occasionally  arise  from  establishing 
by  parol,  the  terms  of  some  unrecorded  adjudication,  as  to 
make  us  oblivious  to  the  more  probable  evil  of  refusing  to 
protect  the  interests  growing  up  under  actual  adjudications, 

1  Perkins  v.  Perkins,  27  Ala.  479. 

sRhoads  v.  Commonwealth,  15  Penn.  $  272. 
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vliich,  tliougli  confessedly  existing,  have  not  been  reduced 
into  the  most  authentic  form.     Courts  have'  a  continuing 
power  over  their  records  not  aflfected  by  the  lapse  of  time. 
Should  the  record  in  any  case  be  lost  or  destroyed,  the 
court  whose  record  it  was,  possesses  the  undoubted  power, 
at  any  time  afterward,  to  make  a  new  record.     In  doing 
this,  it  must  seek  information  by  the  aid  of  such  evidence 
as  may  be  within  its  reach,  tending  to  show  the  nature  and 
existence  of  that  which  it  is  asked  to  re-establish.     There 
is  no  reason  why  the  same  rule  should  not  apply,  when,  in- 
stead of  being  lost,  the  record  was  never  made  up,  or  was 
so  made  up  as  to  express  a  different  judgment  than  the  one 
pronounced  by  the  court.     Hence  the  general  rule  that  a 
record  may  be  amended,  not  only  by  the  judge's  notes,  but 
also  by  any  other  satisfactory  evidence.^ 

"But  we  think  it  clear,  upon  the  authorities,  that  the 
court  may  make  such  amendments  upon  any  competent 
kgal  evidence,  and  that  they  are  the  proper  judges  as  to 
the  amount  and  kind  of  evidence  requisite  in  each  case  to 
satisfy  them  what  was  the  real  order  of  the  court."'     *'  Each 
court  must  necessarily  be  the  proper  judge  of  what  it  has 
decided  and  adjudged,  and  when  it  orders  an  amendment 
of  the  record,  the  presumption  of  other  courts  must  neces- 
sarily be  that  it  does  not  undertake  to  order  its  clerk  to 
record  what  it  never  had  decided.  "^     **  Whether  there  was 
a  mistake  in  the  record,  was  a  question  of  fact  to  be  estab- 
lished as  any  other  fact  in  a  court  of  justice  by  proper  evi- 
dence.   For  this  purpose  the  letter  of  the  Chief  Justice, 
the  entries  on  the  docket  books,  and  the  testimony  of  the  wit- 
nesses who  heard  the  decision  announced  in  open  court, 
were  aU  admissible."*     Such  evidence  as  is  competent  to 
amend  a  record,  ought  to  be  competent  to  supply  one.     For 
a  court,  in  interfering  with  an  existing  record,  whose  inac- 
curacy is  not  evident  from  other  matters  of  record,  moves 
upon  more  doubtful  ground  than  in  conducting  investiga- 
tions when  no  matter  of  record  needs  to  be  modified  or  over- 
thrown.    In  Massachusetts,  the  record  of  a  judgment  was 


^Hatheson's  Adnir.  u.  Grant's  Admr., 
2How.  U.     S.  263;    Clark  u.  Lamb, 
8  Pick.  415. 
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completed  after  the  lapse  of  twenty  years,  and  tlie  proposi- 
tion affirmed*  that  the  amount  of  evidence  for  that  purpose 
is  within  the  discretion  of  the  court.  *  The  evidence  in  this 
case  was  oral.  In  another  instance,  the  entry  seems  to  have 
been  ordered,  upon  motion,  supported  by  an  affidavit.*  In 
several  other  cases,  the  reception  of  parol  evidence  has 
been  sanctioned,  for  the  purpose  of  showing  the  nature  of 
the  judgment  alleged  to  have  been  rendered.^ 

§  64.  In  Alabama,  the  application  to  enter  judgment 
nunc  pro  tunc  may  be  made  without  notice.*  This  rule  is 
proper  enough  in  that  State,  and  in  all  others  where  the 
motion  must  be  determined  from  inspection  of  the  records. 
But  whenever  the  application  calls  for  an  investigation  by 
the  court,  outside  of  its  records,  to  determine  either  the 
existence  or  the  terms  of  the  alleged  judgment,  notice  to 
the  adverse  party  is  proper  and  necessary. 

g  65.  Termination  of  Jurisdiction. — In  Ohio,  it  has 
been  decided  that  if,  after  the  rendition  of  a  judgment, 
and  before  the  entry  thereof,  the  jurisdiction  of  the  court 
over  that  class  of  cases  is  withdrawn,  the  court  as  to  them 
ceases  to  exist  and  can  not  enter  its  judgment  nunc  pro 
tunc.^  The  correctness  of  this  decision  may  well  be 
doubted.  The  case  seems  to  me  to  be  one  where  the  cor- 
rector^ powers  of  the  court  could  have  been  employed  in 
the  furtherance  of  justice,  without  any  infringement  of  the 
law.  The  jurisdiction  of  the  court  over  the  case  had  been 
completed  by  hearing  and  determining  the  issues  involved, 
and  by  granting  appropriate  relief.  What  remained  to  be 
done  after  the  withdrawal  of  jurisdiction,  either  in  giving 
effect  to  the  judgment  or  in  correcting  or  completing  the 
records,  the  court  had  power  to  do  by  virtue  of  its  general 
jurisdiction,  and  its  continuing  power  over  its  records.  In 
considering  whether  there  was  an  omission  of  something 
from  its  records  which  ought  not  to  be  omitted,  the  court 


lEugg  V.  Parker,  7  Gray,  172;  and 
9  Gray,  209. 

2 Doe  V.  Litherberry,  4  McL.  442. 

sBiirnett  v.  State,  14  Tex.  455; 
State  V.  McAlpiD,  4  Ired.  140;  John- 
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Shaver,  1  Phill.  Law,  18. 
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was  not  in  the  exercise  of  the  same  kind  of  jurisdiction 
exercised  by  it  in  trying  the  cause;  nor  was  the  jurisdiction 
over  the  records  necessarily  dependent  upon  the  continuance 
of  jurisdiction  over  the  subject  matter  of  the  suit.  Where 
an  action  was  brought  under  a  statute  and  judgment  ren- 
dered, which  was  delayed  by  the  pendency  of  a  motion  for 
a  new  trial,  during  which  the  statute  was  repealed,  judg- 
ment was  entered  as  of  a  time  when  the  statute  was  in 
force.  * 

§  66.  Rights  of  Third  Persons.— The  entry  of  judg- 
ments or  decrees  nunc  pro  tiuic,  is  intended  to  be  in  further- 
ance of  justice.  It  will  not  be  ordered,  so  as  to  aflfect  third 
persons,  who  have  acquired  rights,  without  notice  of  the 
rendition  of  any  judgment.  Generally  such  conditions  will 
be  imposed  as  may  seem  necessary  to  save  the  interests  of 
third  parties,  who  have  acted  bonajide,  and  without  notice; 
but  if  sach  conditions  are  not  expressed  in  the  order  of  the 
court,  they  are,  nevertheless,  to  be  considered  as  made  a 
part  of  it  by  force  of  the  law.  The  public  are  not  expected 
nor  required  to  search  in  unusual  places  for  evidences  of 
judgments.  They  are  bound  to  take  notice  of  the  regular 
records,  but  not  of  the  existence  and  signification  of 
memoranda  made  by  the  judge,  and  upon  which  the  record 
may  happen  to  be  afterwards  perfected.^ 

g  67.  Effect  of. — With  the  exception  pointed  out  in 
the  above  section,  a  judgment  entered  nunc  pro  tunc  must 
be  everywhere  received  and  enforced,  in  the  same  manner 
and  to  the  same  extent  as  though  entered  at  the  proper 
time.  Though  an  execution  may  have  issued,  and  proceed- 
ings under  it  culminated  by  the  sale  of  property,  when 
there  was  nothing  on  the  record  to  support  it,  yet  the 
omission  was  one  of  evidence  and  not  of  fact,  and  the  evi- 
dence being  supplied  in  a  proper  manner,  full  force  and 
effect  will  be  given  to  the  fact  as  if  the  evidence  had  existed 
from  the  beginning. » 


I  Springfield  v.  V^'orcester,  2Cnsh. 
52. 

sHayB  V.  Miller,  1  Wash.  Terr.  163; 
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g  68.     Must  be  based  on  Previous  Act  of  tbe  Court. — 

It  must  be  observed  that  the  entire  purpose  of  entering 
judgments  and  decrees  as  of  some  prior  date,  is  to  supply 
matters  of  evidence,  and  not  to  supply  or  modify  matters 
of  fact.  The  failure  of  a  court  to  act,  or  its  incorrect  action 
can  never  authorize  a  nunc  pro  tunc  entry.  If  no  judgment 
is  rendered,  or  if  an  imperfect  or  improper  one  is  rendered, 
the  court  has  no  power  to  remedy  any  of  these  errors  or 
omissions  by  treating  them  as  clerical  misprisions.^ 

iGray  v.  Brignardello,  1  Wall.  627; 
Fetition  of  Inhabitants  of  Limerick,  18  Maine,  183. 
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CHAPTEK  IV. 

AMENDING  JUDGMENTS. 

I  69.  Dnnng  Term. 

I  70.  CorrectlBg  Judgment  after  Term. 

S  71.  Amendixig  Jadgment  Entry. 

§  72.  Data  for,  In  the  United  States. 

I  73.  Tardy  Application. 

f  71.  Bights  of  Third  Persons. 

^  69.  During  Term. — ''During  the  terme  wherein  any 
jndiciall  act  is  done,  the  record  remaineth  in  the  brest  of 
the  judges  of  the  court,  and  in  their  remembrance,  and 
therefore  the  roll  is  alterable  during  that  terme,  as  the 
judges  shall  direct;  but  when  the  terme  is  past,  then  the 
record  is  in  the  roll,  and  admitteth  no  alteration,  averment 
or  proof  to  the  contrarie."  *  Of  the  law  thus  laid  down,  the 
only  part  remaining  unshaken  to  the  present  time  is,  that 
during  the  term,  the  proceedings  remain  in  the  breast  of 
the  judges.  Not  only  the  records  during  that  time  are  sub- 
ject to  the  revision  of  the  court,  but  the  judgment  itself 
may  be  altered,  revised,  revoked,  as  well  as  amended  in 
respect  to  clerical  errors  and  matters  of  form.^ 

g  70.  Correcting  Judgment. — As  a  general  rule,  no  final 
judgment  can  be  amended  after  the  term  at  which  it  was 
rendered.  The  law  does  not  authorize  the  correction  of 
judicial  errors,  under  the  pretense  of  correcting  clerical 
errors.  To  entitle  a  party  to  an  order  amending  a  judgment 
or  decree,  he  must  establish,  that  the  entry  as  made  does 
not  conform  to  what  the  court  intended  it  should  be  when 
it  was  ordered.  Thus,  if  a  solicitor  inadvertently  omit  from 
a  decree  some  clause  which  he  intended  to  insert,  alid  pre- 
sent the  decree  to  the  judge,  who  adopts  it  as  the  judgment 
of  the  court,  this  is  no  ground  for  an  amendment;  for  the 


»  Co.  Litt.  260  a;  3  Bl.  Comm.  407. 

sBorch  u.  Scott,  1  Bland.  Ch.  112; 
Danc'8  Ab.  chnp.  146,  Art.  5,  $  11; 
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facts  do  not  show  that  the  court  intended  to  pronounce  any 
different  decree  from  the  one  prepared  by  the  solicitor,  and 
to  change  the  record  would  be  equivalent  to  exercising  a 
revisory  power  over  the  judgment  itself  by  the  same  author- 
ity that  pronounced  it.  ^  But  the  rule,  that  the  judgment 
as  rendered  cannot  be  amended  after  the  lapse  of  the  term, 
is  not  universally  respected  in  the  United  States.  On  the 
contrary,  some  exceptions  have  secured  a  permanent  foot- 
ing. In  some  of  the  States,  the  courts  may,  at  any  time, 
add  to  their  judgments  such  clauses  as  may  be  necessary  to 
carry  them  into  effect,  when  there  is  anything  in  the  judg- 
ment by  which  to  amend.*  In  New  York,  the  omission 
from  a  decree  of  any  matter  which,  if  applied  for  on  the 
hearing,  would  have  been  granted  as  a  matter  of  course, 
*'as  necessary  or  proper  to  carry  into  effect  the  decision  of 
the  court,"  will  be  supplied  on  motion.^  In  such  case,  the 
omission  will  be  corrected  by  a  distinct  order,  without 
making  any  change  upon  the  decree.*  These  exceptions, 
tolerated  at  first,  on  the  ground  that  they  did  not  affect  the 
merits  of  the  case,  so  as  to  require  a  rehearing,  came  to  be 
regarded  as  authority  for  interference  in  a  matter  of  sub- 
stance and  importance.  An  action  was  instituted  on  the 
joint  and  several  bond  of  two,  secured  by  a  mortgage  made 
by  only  one.  A  decree  was  taken  for  the  sale  of  the  mort- 
gaged premises  and  against  the  mortgagor  for  the  deficiency 
which  should  exist  after  the  sale.  Upon  application,  with- 
out suggestion  of  any  misprision  of  the  clerk,  the  decree  was 


iForquer  v.  Forquer,  19  111.  68; 
Bac.  Ab.  Title  "Amendments,"  etc., 
F. ;  Scroggins'  Admr.  v.  Scroggins,  1 
J.  J.  M.  362;  Powell's  Appellate  Pro- 
ceedings, p.  387. 

8Trammell  v,  Trammell,  25  Tex. 
Supp.  261.  Thus,  where  it  appears 
from  the  record  that  a  name  ought  to 
have  been  inserted  in  the  judgment, 
the  record  was  amended  by  inserting 
such  name.  (Bank  v.  Seymour,  14 
Johns,  219.)  An  amendment  has  also 
been  authorized  after  the  lapse  of  the 
term  so  as  to  make  the  judgment  bear 
interest,  because,  by  the  rule  of  tHe 
court,  interest  was  allowed  at  a  certain 
rate,  and  the  omission  to  include  it 


in  the  judgment  must  be  deemed  a 
clerical  error.  (Bank  t'.  Wistar,  3  Pet. 
431.)  In  England,  the  broad  rule  is 
laid  down,  that  '*  it  is  always  open  to 
the  court,  on  motion,  to  correct  its 
judgment  to  relieve  any  party  who 
may  be  unduly  prejudiced  by  any  act 
done  under  its  order,  and  to  prevent 
any  injurious  consequences  which 
may  flow  from  its  error."  Kelly  C. 
B.  in  Huffer  v.  Allen,  2  Law  R.  Exq. 
Cas.  15. 
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amended  so  as  to  be  against  both  defendants  for  the  defi- 
ciency.    Upon  appeal,  the  chancellor  said,  *'I  have  hesi- 
tated, therefore,  whether  it  could  be  proper,  without  a  re- 
hearing, to  amend  the  decree  in  a  matter  of  substance  so 
material  to  the  rights  of  the  appellant;  and,  upon  examina- 
tion of  the  cases,  I  am  satisfied  such  an  amendment  would 
not  have  been  permitted  in  the  Courts  of  Chancery  in  En- 
ghmd  and  in  Ireland,  without  discharging  the  enrohnent  and 
granting  a  formal  rehearing  of  the  cause."    He  considered, 
however,  that  a  different  rule  had  been  established  by  the 
cases  allowing  amendments  by  inserting  what  would  have 
been  granted  as  a  ''matter  of  course ;"  that  in  the  present 
case  both  defendants  were  properly  parties  to  a  decree  for 
the  deficiency;  that  a  decree  so  drawn  would  have  been 
signed  as  *'a  matter  of  course"  in  the  first  instance;  and, 
therefore,  that  the  amendment,  as  a  matter  of  course,  had 
been  properly  made.*     Similar  in  effect  was  the  follow- 
ing, from  an  opinion  in  a  late  case  in  California:   ''The 
judgment  in  this  case,  as  first  entered,  was  defective,  in 
not  designating  the  defendants  who  were  personally  liable 
for  the  debt;  but,  inasmuch  as  the  record  shows  who  they 
were,  the  court  had  power  to  amend  the  judgment  at  any 
time,  by  adding  a  clause  designating  the  defendants  who 
were  personally  liable.  * 

§71.  Amending  the  Entry. — ^The  rule  that  the  record 
admits  of  no  alteration  after  the  term  is  obsolete.  Even  in 
England  the  judgment  may  be  set  right  and  amended  by 
another  part  of  the  record,  so  as  to  correct  any  misprision 
or  neglect  of  the  clerk  in  entering  the  names  of  the  parties, 
or  in  the  form  of  the  judgment.  In  all  cases  the  entry  of 
judgment  may  be  made  to  conform  to  the  record  and  the 
instructions  of  the  clerk.  ^  All  courts  have  inherent  power 
to  correct  clerical  errors  at  any  time;*  and  to  make  the 
judgment  entry  correspond  with  the  judgment  rendered.' 


^Spnigiie  V.  Jones,  9  Pai.  Ch.  395. 
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In  England  the  amendijaent  must  be  authorized  by  some 
matter  of  record.  Even  there  a  verdict  was  amended  by 
the  judge's  notes  and  the  affidavits  of  the  jurors  who  rendered 
it;^  and  the  postea,  after  a  lapse  of  two  years,  by  the  judges 
notes.  2 

g  72.  Data  For. — In  the  United  States,  the  authorities 
showing  the  data  from  which  a  judgment  may  be  amended 
are  contradictory.  Some  of  the  States  have  adopted  the  En- 
glish practice;  but  a  majority  have  adopted  one  more  liberal. 
In  Mississippi,  the  rule  of  the  English  cases  was  understood 
as  excluding  everything  not  a  part  of  the  record.  On  that 
ground  the  notes  of  the  judge  were  deemed  to  be  as  incompetent 
to  amend  the  record  by  as  any  other  j)arol  evidence.  In  In- 
diana, the  court  doubted  whether  any  judge  could,  after  the 
term,  amend  the  entry  of  the  judgment,  on  the  ground  that 
it  did  not  express  his  intention,  when  there  was  nothing  in 
the  record  to  amend  by.®  The  law  is  now  well  settled  in 
Alabama/  Kentucky."  Indiana/  Mississippi^  and  Califor- 
nia,®  in  conformity  to  ihe  rule  that  no  record  can  be 
amended  but  by  matter  of  record.  Undoubtedly,  as  in 
cases  of  application  to  enter  judgmejit  nunc  pro  tunc,  the 
memoranda  of  the  presiding  judge  upon  the  motion  docket, 
and  his  written  opinions,  when  required  to  be  filed  in  the 
case,  would  generally  be  regarded  as  parts  of  the  record. 
In  Wisconsin,  an  amendatory  order  based  upon  the  per- 
sonal recollection  of  the  judge,  and  conforming  the  judg- 
ment to  that  recollection,  was  sustained  upon  appeal.^  In 
many  of  the  States,  the  practice  has  grown  up  of  making  a 
proposed  amendment  the  subject  of  a  petition  and  motion. 
The  party  applying  is  required  to  set  forth  the  respect  in 
which  the  record  is  defective,  and  to  suggest  the  amend- 
ment with  which  he  proposes  to  cure  the  defect.  Notice  of 
the  motion  must  be  given  to  the  adverse  party,  and  an 
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opportonity  allowed  him  to  appear  and  make  a  contest.^  At 
the  hearing  such  evidence  is  received  as  would  be  compe- 
tent in  any  other  investigation.  This  practice  is  adopted 
either  by  express  decisions  or  by  tacit  acquiescence  in  Mas- 
sachusetts,* New  Hampshire, '  Maine,  *  Connecticut,  •  Ohio,  • 
Illinois,''  Arkansas,®  Iowa*  and  North  Carolina, ^°  and  is 
sanctioned  by  the  Supreme  Court  of  the  United  States." 
It  is  further  recommended  by  its  justness  arid  its  liberality. 
The  law  in  relation  to  amendments,  as  stated  by  Lord  Coke, 
and  as  it  undoubtedly  existed  until  long  after  his  time,  was 
too  harsh  to  successfully  resist  the  march  of  legal  reform, 
even  in  conservative  England.  As  modified  in  that  country, 
it  is  still  too  inconsistent  with  a  liberal  administration  of 
the  law,  to  escape  total  overthrow  in  this  country.  The 
proposition  that  "the  power  to  amend  a  record  "  is  confined 
to  cases  where  the  record  discloses  that  the  entry  "does  not 
correctly  give  what  was  the  judgment  of  the  court,"  implies 
that  ministerial  authority  is  more  sacred  than  judicial 
authority.  This  proposition  is  sustained  by  the  averment 
that  a  record  is  of  ** uncontrollable  verity."  This  verity  is 
sufficiently  respected,  when  it  is  allowed  to  protect  records 
h'om  collateral  assault;  it  is  unduly  indulged  if  it  operate 
to  the  exclusion  of  truth,  in  every  form  and  on  every  occa- 
sion. The  object  in  every  litigation  is  to  obtain  from  some 
court  a  final  determination  of  the  rights  of  the  parties.  That 
determination  is  invariably  what  the  judges  direct,  and  not 
invariably  what  the  clerks  record.  The  power  of  the  court 
to  make  the  record  express  the  judgment  of  the  court  with 
the  utmost  accuracy,  ought  not  to  be  restricted.  Upon  any 
suggestion  of  error,  the  court  ought  to  be  at  liberty  to 
ascertain  the  existence  or  non-existence  of  the  alleged 
error,  by  any  satisfactory  evidence.     The  record  is  made  up 
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in  some  cases  after  the  term,  and  thus  the  opportunity  of 
asking  for  corrections  while  it  is  still  in  tlie  breast  of  the 
judge,  is  never  presented.  In  most  cases,  the  clerk  acts 
from  his  recollection  of  what  was  done  and  said,  as  well  as 
from  loose,  imperfect  memoranda.  Why  then  shoidd  the 
accuracy  of  his  memory  not  Tdc  tested  by  the  memory  of 
other  persons  then  present,  and  more  especially  by  that  of 
the  judges,  whom  he  may  have  imperfectly  understood? 
Why  may  not  the  trial  of  an  issue  as  to  the  correctness  of  a 
written  memorial,  be  brought  to  a  more  just  and  satisfac- 
tory conclusion  by  hearing  all  the  proofs  offered  by  both 
parties,  tending  to  throw  any  light  upon  the  controversy, 
than  by  confining  the  investigation  to  a  mere  inspection  of 
such  evidence  as  happens  to  be  on  or  among  the  records  in 
the  case — these  records  all  confessedly  liable  to  the  same 
errors  and  omissions  as  the  one  sought  to  be  reformed. 
Some  of  the  courts  profess  to  acquire  their  correctory  power 
over  their  records  solely  by  virtue  of  the  English  Statutes 
of  Amendments  and  Jeofails,^  while  others  insist  that  it  has 
a  higher  source  and  a  wider  application,  and  exists  by  vir- 
tue of  high  equity  powers  residing  in  the  court  and  enabling 
it  to  compel  its  records  to  speak  the  truth.* 

g  73.  Tardy  Applications. — Applications  for  the  correc- 
tion of  clerical  errors  must  be  made  promptly  after  their 
discovery.  An  application  was  denied  in  the  Court  of  Chan- 
cery in  New  York  on  the  sole  ground  that  the  applicant 
had  not  proceeded  at  once,  after  his  attention  had  been 
called  to  the  alleged  error,  but  had  laid  idle  over  a  year.  ^ 

g  74.  Amendments  of  the  entries  of  judgments  and  of 
decrees,  like  orders  for  their  entry  nunc  pro  tunc,  will  only 
be  permitted  in  furtherance  of  justice,  and  on  such  terms 
as  shall  protect  the  interests  of  third  parties  acquired  for  a 
valuable  consideration  without  notice.* 


'Makei)eace  v.  Lnkens,  27  lud.  435. 
BKing  V.  State,  4  Eiig.  188, 
^Rogers  u.  Rogers,  1  Pai.  Ch.  188. 


AMcCormack  v.  Wheeler,  3G  111. 
114;  Adm'r  of  Ligon  v.  Rogers,  12 
Geo.  281;  Terdue  v.  Bradsbaw,  18 
Geo.  287. 
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§75.  Origin. — The  judgment  roll  or  record  is  so  in- 
separably connected  with  the  judgment  itself  as  to  require 
some  notice  in  this  work.  In  the  primitive  stages  of  our 
Common  Law,  the  pleadings  were  oral.  The  litigants  ap- 
peared in  court,  and  there  carried  on  their  legal  alterca- 
tions, the  plaintiff  stating  the  grounds  which,  in  his  opinion, 
entitled  him  to  the  interposition  of  the  court;  and  the 
defendant  resisting  those  statements  by  denying  either  their 
sufficiency  in  law  or  their  truthfulness;  or  by  showing  some 
fact  depriving  them  of  their  ordinary  force  and  effect.  The 
process  of  statement  and  counter-statement  continued 
until  the  court  understood  the  point  of  difference,  or,  in 
other  words,  until  an  issue  was  formed.  During  all  this 
time  an  officer  of  the  court  was  in  attendance,  charged  with 
the  duty  of  making  brief  memoranda  of  the  respective  alle- 
gations of  the  parties,  and  of  the  acts  of  the  court,  upon  a 
roll  of  parchment.  Parchment  was  so  early  and  so  con- 
stantly used  for  this  purpose  that  it  came  to  be  regarded  as 
an  essential  and  indispensable  part  of  the  record.  The 
maimer  and  time  in  which  the  record  was  made  up,  occa- 
sioned the  use  of  words  of  the  present  tense,  as  the  "plaint- 
iff complains"  and  "brings  suit,"  the  defendant,  "comes 
and  defends"  and  "prays  judgment,"  "the  jury  come  and 
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say,"  and  "the  judgment  of  the  court  is  that  it  is  consid- 
ered." These  words  continued  in  use,  when,  by  more 
modern  practice,  the  record  became  a  subsequent  instead  of 
a  contemporaneous  memorial. 

g  76.  Verity.— The  record  was  kept  in  formal  language, 
with  great  care  and  precision.  Its  formality  and  precision, 
together  with  its  contemporaneous  character  gave  it  great 
authenticity.  It  became  exclusively  admissible  evidence-  of 
the  matter  properly  included  in  it,  and  of  such  "uncon- 
trolable  credit  and  verity  as  to  admit  of  no  averment,  plea, 
or  proof  to  the  contrary."  It  became  a  mark  of  distinction 
to  the  class  of  courts  in  which  it  could  be  kept,  and  fur- 
nished the  basis  for  a  line  of  decisions,  which  enhanced 
the  dignity  and  importance  of  courts  of  record,  and  gave 
to  their  judgments  and  proceedings  a  prima  facie  credit 
and  respect,  never  accorded  to  those  of  courts  not  of 
record. 

g  77.  The  Pcstea. — After  the  pleadings  were  written 
instead  of  oral,  the  record  was  continued.  If  an  issue  of 
fact  was  made  by  the  pleadings,  it  was  referred  to  some 
appropriate  method  of  trial.  The  record  was  then  made 
up  consisting  of  the  placiia,  brief  statement  of  the  nature 
of  the  action,  a  transcript  of  the  allegations  of  facts,  time 
of  appearance,  the  various  acts  of  the  court,  and  the  award 
of  trial.  The  history  of  the  case  after  this  is  called  the 
posiea.  It  shows  the  day  of  trial,  before  whom  the  trial 
took  place,  the  appearance  or  default,  the  summoning  and 
the  choice  of  the  jury,  and  their  verdict.  The  record  was 
made  compact  and  continuous  by  "Continuances"  or  en- 
tries of  the  adjournment  of  the  cause  from  time  to  time, 
by  which  the  parties  were  temi^orarily  dismissed,  and  a  day 
fixed  for  their  subsequent  appearance.  After  the  return  of 
the  record  with  its  posiea,  the  case  being  ready  for  judg- 
ment, the  allowance  of  the  proper  officer  may  be  obtained, 
expressing  generally  that  judgment  is  given  and  in  whose 
favor.  This  is  called  "Signing  Judgment."  The  next  step 
is  to  put  the  judgment  on  record.  If  no  ti'ial  has  been 
had,  a  record  is  now  made  up  for  the  first  time.  But  if 
trial  has  been  had,  the  whole  proceedings,  though  already 
made  up,  are  again  entered  on  a  roll  of  parchment.  This 
proceeding  is  "Entering  the  Judgment."     Though  nomi- 
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Daily  the  act  of  the  court,  the  duty  of  seeing  it  done  in  proper 
form  devolves  upon  the  prevailing  party.  This  last  roll  is  de- 
posited in  the  treasury  of  the  court,  and  is  kno^vn  as  the  * 'Judg- 
ment Roll,"  and  is  jJso  frequently  styled  "The  Record."* 

g  78.  Of  -w^hat  Goxnposed. — The  verity  conceded  to  the 
judgment  roll  applies  to  nothing  which  it  is  not  the  duty  of 
the  clerk  to  record.*  Nothing  can  be  made  a  matter  of 
record  by  calling  it  by  that  name,  nor  by  inserting  it  among 
the  proper  matters  of  record.  ^  It  is,  therefore,  exceedingly 
important  to  understand  what  is  or  is  not  a  part  of  the 
judgment  roll;  what  imports  absolute  verity;  what  will  be 
considered  in  proceedings  in  the  nature  of  writs  of  error; 
and  precisely  what  has  authority  to  speak  for  or  against  the 
judgment  in  a  collateral  proceeding.  While  the  record  is, 
in  general  terms,  a  history  of  the  proceedings,  many  things 
done  in  the  progress  of  a  case  are  not  necessarily  nor  ordi- 
narily matters  of  record.  It  is  to  be  regretted  that  the 
courts  have  been  contented  with  peremptorily  excluding 
many  papers  claimed,  to  be  parts  of  the  record,  but  have 
rarely  attempted  to  specify  or  describe  those  matters  which 
possess  an  indefeasible  claim  to  a  place  in  the  judgment 
roll.  In  Virginia,  the  question,  What  is  a  common  law 
record?  was  answered  thus:  "It  is  the  writ  for  the  purpose 
of  amending  by,  if  necessary,"  all  the  pleadings,  "papers 
of  which  profert  is  made,  or  oyer  demanded,"  papers  sub- 
mitted to  the  court  by  bills  of  exceptions,  demurrers  to 
evidence,  or  special  verdict,  and  such  papers  as  are  insepar- 
ably connected  with  those  so  submitted,  and  the  several 
proceedings  at  the  rules  or  in  court  until  the  rendition  of 
the  judgment.  These,  and  m)  other,  are  to  be  noticed  by  the 
court.*  In  the  case  of  papers  of  which  oyer  is  demanded,  the 
rule  laid  down  above,  must  be  limited  to  those  instances 
where  the  record  shows  oyer  to  have  been  granted  by  the 
court  or  conceded  by  the  party.  *     And  the  instrument  will 


*In  relation  to  the  matters  con- 
Uined  in  the  three  preceding  sec- 
tions, consnlt :  Steph.  PI.  25,  111; 
BnirUl  Pr.  12, 16;  3  Bl.  Comm.  386-7; 
Co.  litt.  60  a.;  Bnrrills  &  Bonvier's 
Uw  Dictionaiiea,  Title  "  Record." 

•Doxiglas  V,  Wickwire,  19  Conn. 
«9;  Hahn  v.  Kelly.  34  Cal.  319,  by 
Sawyer  J. 


3 Nichols  u.  Bridgeport,  27  Conn. 
459. 

4Mandeville  v.  Perry,  6  CaU.78. 

>  Cummins  v.  Woodniff,  5  Pike, 
116;  Clark  v.  Gibson.  2  Pike,  109; 
Hanly  v.  Keal  Estate  Bank,  4  Pike, 
598. 
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become  part  of  the  record  if  oyer  be  granted  or  conceded, 
though  it  be  unsealed,  and  therefore  not  a  paper  of  which 
oyer  can  be  properly  demanded/  Oyer  of  an  instrument 
does  not  include  oyer  of  an  alleged  assignment,  nor  will  it 
make  such  assignment  matter  of  record.^  The  writ,  or 
summons,  is  probably  a  part  of  the  judgment  roll,  ^  but  on 
this  subject  the  authorities  disagree.* 

§  79.  Matters  not  of  Record. — No  general  definition  has 
been  attempted  by  which  to  determine  what  are  not  matters  of 
record.  In  one  case  the  rule  is  stated,  as  without  exception, 
that,  "No  act  in  pais  of  any  party  to  a  suit  can  be  made 
any  part  of  the  record  except  by  bill  of  exceptions."*  In 
another  case  "all  intermediate  proceedings  of  an  informal, 
collateral  and  so  to  speak  accidental  and  uncertain  charac- 
ter, not  involving  directly  the  merits  of  the  case,  but  rather 
appertaining  to  modes  of  proceeding,"  are  specified  as  form- 
ing no  part  of  the  judgment  roll.  ®  Among  the  matters 
which  are  not  (unless  made  so  by  bill  of  exceptions,  or  by 
consent,  or  by  order  of  court)  matters  of  record,  are,  all 
matters  of  evidence  written  or  oral,'  including  note^  or 
mortgage*  filed  in  the  case,  and  upon  which  suit  is  brought, 
and  agreed  statement  of  facts^^  not  in  nature  of  special  ver- 
dict; all  motions"  including  motions  to  quash  the  writ,**  to 
amend  the  pleadings,  for  extensions  of  time,  for  con- 
tinuances, for  bonds,  for  prosecution,  for  bills  of  particu- 
lars;'^ pleas  stricken  froin  the  files,'*  notices  of  motions, '^^ 
affidavits  of  claimants,^  ^  bonds  for  trial  of  rights  of  prop- 
erty,*' affidavits  in  relation  to  conduct  of  jurors,'®  memoran- 


'Russell  V.  Dmmmond,  6  Ind.  216. 

2Crary  v.  Ashley,  4  Pike,  202. 

s  Montgomery  v.  Carpenter,  5  Pike, 
2G4;  Kibble  v,  Butler.  14  S.  &  M. 
207. 

4Childs  V.  Risk,  1  Morris,  439; 
Hays  V.  McKee,  2  Blkf.  11. 

e  Kibble  v.  Butler,  14  S.  &  M.  207. 

6 Nichols  V.  City  of  Bridgeport,  27 
Conn.  459. 

iLovell  V.  KeUey,  48  Maine,  263; 
Cunningham  v.  Mitchell,  4  Rand.  189; 
Clark  V.  Gibson,  2  Pike,  109.  Cole  v. 
Driskell,  1  Blkf.  17. 

8StArbird  v.  Eaton,  42  Mai.  596; 
Storer  v.  White,  7  Mass.  448;  Pierce 
V.  Adams,  8  Mass.  383. 


•Kirby  v.  Wood,  16  Maine,  81. 

1  oBank  of  Va.  v.  Bank  of  Chilli- 
cothe,  16  Ohio,  170. 

"United  States  v.  Gamble,  10  Mo. 
457;  Abbie  v.  Higgins,  2  Iowa,  535; 
Christy's  Adm'r.  v.  Myers,  21  Mo.  112. 

iSHinton  v.  Brown,  1  Blkf.  429. 

1  3 Nichols  V.  Bridgeport,  27  Conn. 
459. 

»< Walker  v.  Wills,  5  Pike,  166;  and 
KeUy  V.  Matthews,  5  Pike,  223;  Chris- 
man  V.  Melne,  6  Ind.  487. 

i^Rich  V.  Hathaway,  18  lU.  548. 

"Kibble  v.  BuUer,  14  S.  &  M,  207. 

I'Kirksey  v.  Bates,  1  Ala.  303. 

i«Mann  v.  Russell,  11  lU.  586. 
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dum  of  costs,  1  power  of  attorney  to  confess  the  judgment 
and  affidavit  in  relation  to  the  death  of  the  maker  thereof,  * 
report  of  judge  of  proceedings  at  the  trial,  reasons  for  his 
opinion  in  rendering  judgment  or  in  deciding  application 
for  a  new  trial, '  rulings  of  the  court  upon  the  admission  of 
evidence,  the  instructions  to  the  jury,  statement  of  facts 
male  by  the  juJ^e  for  the  purpose  of  taking  the  advice  of 
the  appellate  court.* 

§  80.  Statutes. — In  several  of  the  States  the  matters 
constituting  the  judgment  roll  are  specified  by  statute.  In 
most  cases,  however,  the  specification  is  sufficiently  general 
and  indistinct  as  to  create  a  necessity  for  judicial  construc- 
tion. In  New  York  and  Wisconsin  the  following  papers 
are  attached  together  and  filed,  and  constitute  the  judg- 
ment roU : 

*'l.  In  case  the  complaint  be  not  answered  by  any  de- 
fendant, the  summons  and  complaint,  or  copies  thereof, 
proof  of  service,  and  that  no  answer  has  been  received,  the 
report,  if  any,  and  a  copy  of  the  judgment. 

"2.  In  all  other  cases,  the  summons,  pleadings  or  copies 
thereof,  and  a  copy  of  the  judgment,  with  any  verdict  or 
report,  the  offer  of  the  defendant,  exceptions,  case,  and  all 
orders  and  papers  in  any  way  involving  the  merits  and 
necessarily  affecting  the  judgment."*  The  statute  of  Ore- 
gon* corresponds  substantially  with  that  of  New  York,  in 
this  respect,  except  that  in  cases  t\'liere  answer  is  filed,  the 
roll,  in  addition  to  the  matters  enumerated,  in  the  New 
York  Code,  must  contain  the  proof  of  service,  all  orders  re- 
lating to  a  change  of  parties,  and  instead  of  ''all  orders  and 
papers,"  all  journal  entries,  or  orders  involving  the  merits 
or  necessarily  affecting  the  judgment.  In  Ohio,  Nebraska, 
Dakota  and  Kansas  the  clerk  is  required  to  make  a  com- 
plete record  of  every  cause  from  the  petition,  process,  re- 
turn, pleadings,  reports,  verdicts,  orders,  judgment  and  all 
material  acts  and  proceedings  of  the  court;  but  if  items  of 


lYalentme  v.  Norton,   30  Maine, 
194;  McArthnr  i?.  Starrett,  43  Maine, 

s  Hodges  V,  Asharst,   2   Ala.  301; 
Magher  v.  Howe,  12  lU.  379. 
sCooUdge  V.  luglee,  13  Mass.  50; 


Cathcart  v.  Commonwealth,  37  Penn. 
S.  108. 

4 Nichols  V.  City  of  Bridgeport,  27 
Conn.  459. 

5  Code  of  N.  Y.  $281;  K.  S.  of 
Wis.  Ed.  of  1858,  Ch.  132,  $  35. 

6Codeof  Or^on,  $249. 
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account  or  copies  of  papers  attached  to  the  pleadings  be 
voluminous,  the  court  may  order  an  abbreviation,  or  a 
pertinent  description  thereof.  Except  in  Kansas,  he  is  for- 
bidden from  recording  the  evidence.*  In  Georgia,  the  clerk 
must  record  in  a  well  bound  book,  within  six  months  after 
the  final  determination  of  each  cause,  all  proceedings  relat- 
ing thereto;^  in  Alabama  a  statute,  otherwise  similar  in  this 
respect,  excepts  from  the  record  subpoenas^  affidavits  for 
continuance,  commissions  to  take  testimony,  evidence,  and 
the  execution.^ 

g  81.     Construction  of  Codes. — These  statutes  have  not 
done  much  toward  answering  the  question,   What  is  the 
record?     After  enumerating  the  matters  obviously  indis- 
pensable to  every  judgment  roll;  after  being  precise  where 
precision  had  already  been  attairjed,  they  employ  terms 
whose  signification  is  as  unlimited  as  are  the  confines  of 
space;   whose  application  to  the  practical  affairs  of  men 
must  be  as  diverse  as  are  the  temperaments  and  the  intel- 
lects of  the  judges  by  whom  the  application  happens  to  be 
made.     Who  shall  be  able  to  determine  with  unerring  ac- 
curacy what  "proceedings  and  acts  of  the  court  are  material ;" 
what  "papers,  orders  or  journal  entries  necessarily  affect  the 
judgment  and  involve  the  merits  of  the  action."    Some  of 
the  matters  excluded  from  the  judgment  roll  under  these 
statutes,  and  which,  though  included  by  the  clerk  as  parts 
of  the  record,  will  be  disregarded  by  the  courts,  are  mo- 
tions and  the  papers  on  which  they  are  founded,  together 
with  the  ruling  of  the  court  thereon;*  matters  of  evidence, 
oral  or  written,  *  including  notes'  and  mortgages "^  filed  in 
the  case  and  constituting  the  cause  of  action,  and  proof  of 
the  filing  of  Us  pendens  ;^  memoranda  of  costs  and  notice 
of  adjustment,*  the  affidavit  requisite  to  authorize  the  taking 
of  property  in  replevin,^**  affidavit  and  order  of  an*est,"  proof 
of  service  when  the  defendant  has  answered  or  demurred," 


»Code  of  Ohio.  J  390;  Code  of  Ne- 
braska,  $  446;  Code  of  Dakota,  $402; 
Code  of  Kansas,  $$  415,  41G,  417,  418. 

2  Code  of  Georgia,  $  256. 

8  Code  of  Alabama,  J  767. 

4  Cornell  v.  Davis,  16  Wis.  686; 
Demming  v.  Weston,  15  Wis.  236. 

«Cord  V.  Southwell,  15  Wis.  211. 

6Beid  V,  Case,  14  Wis.  429. 


TCord  r.  Southwell,  15  Wis.  211. 

8 Manning  v.  McClurg,  14  Wis. 
350. 

»S.  &  S.  Plank  Road  Co.  v. 
Thatcher,  6  How.  P.  226. 

i^Kenigan  v.  Ray,  10  How.  P.  213. 

"Corwin  v.  Freeland,  2  Seld.  560. 

'•-Smith  u.  Holmes,  19  N.  Y.  271. 
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bill  of  particulars,  1  pleadings  amended  or  demurrer 
abandoned,'  opinion  of  the  judge, ^  affidavit  used  in  sup- 
port of  a  motion,*  minutes  made  by  the  judge  upon  the 
trial  docket.* 

§82.  In  California  and  Nevada. — In  California  and 
Nevada,  the  law  providing  for  the  judgment  roll,  is  distinct 
and  specific.  The  matters  which  may  properly  be  inserted 
in  it  are  so  clearly  enumerated,  as  leave  no  necessity  for 
doubt.  Section  670  of  the  Code  of  Civil  Procedure,  recently 
adopted  in  the  first  named  State,  re-enacts  section  two  hun- 
dred and  three  of  the  Practice  Act,  and  one  addition,  that 
of  the  proof  of  service  when  service  of  summons,  the 
answer  has  been  filed.  It  enacts  that  the  judgment  roll 
sball  consist: 

1.  If  no  answer  is  filed  by  any  defendant,  of  the  com- 
plaint, summons,  affidavit,  or  proof  of  service,  memorandum 
of  default  and  copy  of  the  judgment. 

2.  In  other  cases  of  summons,  proof  of  service,  plead- 
ings, verdict  of  jury  or  finding  of  the  court,  commissioner, 
or  referee,  bills  of  exception  taken  and  filed,  copies  of 
orders  sustaining  or  overruling  demurrers,  copy  of  the  judg- 
ment and  of  orders  relating  to  change  of  the  parties. 

In  Nevada  the  roll,  in  the  event  of  no  answer  being  filed, 
is  made  up  of  the  6ame  materials  as  in  California;  in  all 
other  cases,  it  consists  of  nothing  but  the  summons,  plead- 
ings, copy  of  judgment,  and  of  any  orders  relating  to  a 
change  of  the  parties. " 

2  83.  Gonstruotion. — In  California,  it  has  been  deter- 
mined by  a  majority  of  the  judges  of  the  Supreme  Court, 
Justices  Sanderson  and  Sawyer  dissenting,  that  an  answer 
stricken  out  is  nevertheless  entitled  to  a  place  in  the  judg- 
ment roll.  "The  phrase  'struck  out,'  as  applied  to  a 
pleading,  is  figurative  only.  An  order  sustaining  a  demur- 
rer to  a  pleading,  defeats  or  suspends  for  a  time  its  legal 
effect  in  the  action,  and  a  successful  motion  to  strike  out  an 
answer,  does  no  more.    In  either  event,  the  pleading,  as  a 


lEreisB  v.  Seligman,  8  Barb.  43;i. 

t Brown  v.  Saratoga  B.  B.  Co.,  18 
K.  Y.  495. 

sTliomaB  v.  Tanner,  14  How.  P. 
426. 


4  Backus  V.  Clark,  1  Kansas,  303. 
sPennock  v,  Monroe,   5    Kansas, 
578. 

6$  205,  p.  228,  Stat,  of  Nev.  of  1869. 


58 


LAW  OF  JUDGMENTS. 


document  remains  in  official  custody."  Such  was  the  rea- 
soning of  the  majority  of  the  court.  The  minority  said, 
with  at  least  equal  reason,  **  After  the  answer  was  stricken 
out,  the  document  remained  on  the  files  as  apart  of  the  his- 
tory of  the  case,  but  it'was  no  longer,  in  legal  contempla- 
tion, a  pleading  in  the  case.^  In  two  cases,  Bralij  v.  Sea- 
man, 30  Cal.  610,  and  Forbes  v.  Hyde,  31  Cal.  342, 
the  decisions  were  founded  upon  the  assumption,  that  incases 
where  no  answer  was  filed  and  the  defendant  was  served  by 
means  of  publication,  the  affidavit  on  which  the  order  of 
publication  was  based,  and  also  the  order  itself,  were  parts 
of  the  judgment  roll.  These  decisions,  so  far  as  they 
aflfected  this  matter,  were  made  upon  the  concession  of  coun- 
sel in  the  case  and  without  the  consideration  of  the  court. 
Neither  the  order  nor  the  affidavit  belongs  in  the  judgment 
roll,  and  both  will  be  disregarded  if  put  there.  The  affida- 
vit showing  the  fact  of  publication  of  summons  in  a  news- 
paper, and  the  deposit  of  summons  and  complaint  in  the 
post  office,  being  ** proof  of  service"  must  be  attached  to 
the  roll.'  The  affidavit  and  notice  upon  which  amotion 
was  made,  ^  and  an  order  submitting  a  demurrer  taken  under 
advisement,*  and  the  ruling  of  the  court  in  striking  out  an 
answer,  ^  are  not  parts  of  the  record. 

§  84.  laterlocutory  Judgments. — ''^The  statute  does  not 
expressly  provide  that  an  interlocutory  judgment  shall  con- 
stitute a  portion  of  the  judgment  roll;  but  as  such  judg- 
ments often  determine  the  rights  of  the  respective  parties, 
there  is  a  manifest  propriety  in  inserting  them  in  the  judg- 
ment roll.  We  are  of  the  opinion  that  an  interlocutory 
judgment  comes  within  the  meaning  of  the  statutory  require- 
ment, that  the  judgment  shall  constitute  a  portion  of  the 
judgment  roll."     {Packard  v.  Bird,  40  Cal.  378.) 

§  85.  New  Trial. — The  position  which  proceedings  to 
obtain  a  new  trial  occupy  in  relation  to  the  judgment  roll,  is 
very  different  under  our  practice  from  that  which  they  occu- 
pied toward  the  judgment  roll  at  common  law.  There,  the 
motion  for  a  new  trial  was  made  and  disposed  of  before  the 


1  Abbott  u.  Douglass,  28  Cal.  298-9. 
«Hahn  v.  KeUy,  34  Cal.  391;  Sharp 
V.  Datigney,  33  Cal.  505. 

Campbell,  31  Cal.  238. 


4Ander8on  v.  Fisk,  36  Cal.  625. 
8Feely  u.  Shirley,  April  Term,  72 
of  Cal.  Sup.  Ct. 
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judgment  was  entered.  It,  therefore,  found  its  appropriate 
history  in  the  same  place  with  all  the  other  proceedings 
taken  prior  to  making  up  the  record.  But  when  the  mo- 
tion is  made  after  the  entry  of  the  judgment,  or,  though 
made  before,  is  disposed  of  after,  then  it  must  possess  a 
record  of  its  own,  independent  of  the  judgment  roll.  The 
result  of  this  is,  that  while  the  judgment  roll  passes  out  of 
the  "breast  of  the  judge  and  beyond  his  control  by  lapse 
of  the  term,"  the  record  of  the  new  trial  still  remains  in 
Jieri,  and  will  so  remain,  unaffected  by  the  adjournment  of 
the  term,  and  susceptible  of  alteration  and  amendment, 
until  the  motion  is  finally  granted  or  denied.  ^ 

g  86.  States  Where  No  Record  is  Made  Up. — In  some 
of  the  States  no  record  is  made  up,  none  being  required  by 
law.*  In  these  States  the  files  and  journal  entries  probably 
stand  in  place  of  the  record  and  are  entitled  to  similar 
verity.  In  other  of  the  States,  as  in  Pennsylvania  and  Mary- 
land, the  keeping  of  records  fell  into  great  confusion  and 
neglect.  For  a  long  period  of  time  little  more  was  done  by 
the  prothonotaries,  in  most  of  the  courts  of  these  States, 
than  to  make  such  memoranda  as  would  guide  them  in  issu- 
ing executions,  and  as  would  have  enabled  them  to  draw  up 
a  formal  judgment  roll,  if  their  manner  of  practice  had 
required  one.  Judgments,  supported  by  these  informal 
memoranda,  were,  however,  admitted  in  the  highest  courts. 
The  loose  practice,  it  was  thought,  had  prevailed  so  long 
and  so  universally;  had  been  so  thoroughly  acquiesced  in  by 
bench  and  by  bar;  and  had  been  made  the  foundation  on 
which  so  many  private  interests  of  great  extent  and  variety 
were  based,  that  the  adjudications,  sufficiently  though  in- 
formally, attested  by  it  ought  not  to  be  ignored;  that  while 
the  entries  and  memoranda  gave  data  from  which  a  record 
as  technical  and  prolix  as  any  ever  drawn  in  the  court  of 
King  s  Bench,  could  be  readily  constructed,  they  ought  to 
be  regarded  as  competent  antl  satisfactory"  evidence  of  the 


iSpanagel  v.  Dellinger,  34  Cal.  476. 
^Morrow  v.  Weed,  4  Clarke,  77, 127; 


and  NorweU  v.  McHenry,  1    Mich. 
227. 
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judgment,  and  of  such  other  judicial  proceedings  as  were 
necessary  to  support  it.^ 

g  87.  "The  judgment  does  not  depend  upon  the  per- 
formance of  the  clerical  duty  of  making  up  the  judgment 
roll,  or  preserving  the  papers."*  The  papers  constituting 
the  roll,  are  therefore  proper  evidence  and  well  support  an 
execution,  though  they  have  never  been  attached  together. ' 
In  New  York,  the  rule  that  omissions  in  the  roll  do  not  in- 
validate the  judgment,  has  been  applied  where  the  omission 
consisted  of  the  original  summons,^  of  an  order  of  refer- 
ence, •  of  the  copy  of  verdict,'  of  the  answer  of  defend- 
ant.'' 

§  88.  In  chancery,  all  the  proceedings,  including  the  evi- 
dence, are  either  written  or  required  to  be  reduced  to 
writing.  It  is  said,  therefore,  that  everything  so  reduced 
to  writing,  becomes  a  part  of  the  record,  and  as  such,  will  be 
investigated  by  the  appellate  court.  ® 

g  89.  Replaoing  Lost  Records. — The  rule  that  the  record 
imports  absolute  verity,  and  is  exclusively  admissible  evi- 
dence of  the  matters  properly  incorporated  in  it,  might 
occasion'much  mischief,  if  the  courts  did  not  possess  and 
exercise  a  power,  unaffected  by  lapse  of  time,  to  replace 
whatever  may  have  been  defaced,  lost  or  destroyed  by  ac- 
cident, negligence  or  wantonness.  The  making  up  of  a  new 
roll  was  ordered  as  a  matter  of  course  in  England,  thirty 
years  subsequent  to  the  filing  of  the  old  one.*  In  New 
York  a  new  nisi  prius  record  was  allowed  to  be  filed,  and  a 
po8(ea  indorsed  thereon,  the  applicant  showing  by  affidavit 
that,  six  years  before,  a  verdict  had  been  taken  and  judg- 
ment thereon  given,  and  that  the  nisi  prim  record  and  issue 


iS.  P.  Co.  V,  Sickles,  24  How.  U.S. 
333;  CromweU  v.  Bauk  of  Pittsburg, 
2  Wall.  Jr.  569. 

The  opinion  of  Justice  Grier  in  the 


«Lick  V.  Stockdale,  18  Cal.  219. 

3 Sharp  V,  Lumley,  34  Cal.  Gil; 
Newman's  Lessee  u.  Cincinnati,  IJ 
Ohio,  323. 


last  named  case  is  exceedingly  inter-  ^    ^Hoffnung  v.  Grove,  18  Abb.  Pr 


esting.  It  presents  in  a  graphic  and 
somewhat  humorous  style,  the  history 
of  judicial  records  in  Pennsylvania, 
the  brevity  with  which  they  were  en- 
tered, the  little  importance  attached 
to  their  preservation,  and,  finally,  the 
worthy  character  and  eccentric  or- 
thography of  the  prothonotaries. 


14,  142. 

6  Martin  v.  Eanouse,   2  Abb.   Pr. 
390. 

•  Cook  V.  Dickerson,  1  Duer,^679. 
iRenouil  v.  Harris,  2  Sanf.  641. 

8  Ferris  v  McClure,  40  III.  99;  Smith 
V.  Newland,  40  111.  100. 

•  Douglas  V.  Yallop.  2  Burr.  722. 
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roll  could  not  be  found.*  In  other  States  the  power  of 
courts  of  record  to  supply,  on  proper  proof,  their  own  lost 
or  destroyed  records  is  affirmed  to  exist,  independent  of  any 
statute,  by  virtue  of  their  inherent  powers  "to  minister 
ample  justice  to  all  persons  according  to  law."  The  prac- 
tice iu  proceedings  invoking  this  power,  should  be  by  mo- 
tion in  the  court  whose  record  it  is  proposed  to  restore. 
The  plaintiff  in  the  motion  should  give  reasonable  notice  to 
the  adverse  party  of  the  time  and  place,  when  and  where,  the 
application  will  be  made,  accompanied  by  a  copy  of  the 
matter  he  proposes  to  have  enrolled  as  and  for  the  lost 
record,  and  also  accompanied  by  a  copy  of  the  affidavits  in- 
tended to  be  used  at  the  hearing.  The  defendant  in  the 
motion  should  have  an  opportunity  of  appearing  and  using 
counter  affidavits.  If  it  appear  to  the  court,  at  the  hearing, 
tliat  the  record  is  lost  or  defaced,  and  what  its  contents 
^ere,  it  may  then  order  a  new  roll  to  be  made  correspond- 
^^S  to  the  old  one.  The  matter  thus  substituted  will  hence- 
forth  be  received  in  all  courts,  and  given,  in  all  respects, 
tie  same  effect  as  though  it  were  the  original  record.* 


^Jackson  v.  Smith,  1  Cai.  496. 
sAdkinson  v.  Keel,  25  Ala.  551; 
Bodiiwell  r.  Stewart,  11  Ala.  629;  Mc- 
Lendon  v.  Jones,  8  Ala.  298;  Pniltt 
r.  Pruitt,  43  Ala.  73;  Deshong  v. 
Cane,  1  Dav.  Ky.  309. 

SoTR. — The  power  which  enables 
courts  to  supply  the  entire  record,  if 
lost  or  destroyed  after  judgment,  ex- 
tends to  supplying  any  of  the  plead- 
ings or  papers  in  civil  cases  prior  to 
the  judgment.  But  the  court  has  no 
Buch  power  over  an  indictment.  An 
indictment  proceeds  from  the  grand 
jury.  The  court  has  no  creative  or 
amendittory  power  over  it.    If  it  is 


defective,  another  grand  jury  must  be 
called  upon  to  supply  the  defects. 
Probably,  if  after  conviction  and  sen- 
tence the  record  were  destroyed,  the 
court  might  supply  it  for  purposes  of 
evidence  as  in  civil  cases.  But  the 
defendant  can  be  tried  only  on  an 
original  indictment;  the  court  has  no 
authority  to  establish  a  copy  in  the 
place  of  the  original.  If  the  original 
be  lost  the  only  remedy  for  the  prose- 
cution is  to  have  the  defendant  rein- 
dicted. Bradshaw's  Case,  16  Gratt. 
507;  State  V.  Harrison,  10  Yerg.  542; 
Ganaway  v.  State,  22  Ala.  772. 
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CHA.PTEE  VI. 

VACATING  JUDGMENTS. 

S  90.  Ib  ft  Common  Law  Power. 

§  91.  Application  may  be  mace  by  either  party,  bat  generally  not  by  third  pers<  ns. 

^  02.  CftHes  where  third  persons  may  appiy. 

I  03.  Power  to  vacate,  restricted  in  California. 

§  9i.  Writs  ot  Error  Coram  Nobis  and  Coram  Voli$, 

8  05.  Writs  of  Audita  Querela. 

8  96.  Vacation  after  lapse  of  the  Term. 

8  07.  Irregularities. 

8  08.  Nullities. 

8  99.  Fraud. 

^  100.  Decrees. 

8  101.  Error  no  ground  for  yaoation. 

8  10*2.  Merits  aud  Laches. 

8  103.  Kotice. 

8  lOi.  Conditional  Vacation. 

g  90.  Is  a  Coxninon  LaTV  Power. — The  power  to  vacate 
judgments  was  conceded  by  the  common  law  to  all  its 
courts.  *  This  powder  was  exercised  in  a  great  variety  of  cir- 
cumstances, and  subject  to  various  restraints.  The  practice 
in  the  different  States  is,  in  many  respects,  so  conflicting  that 
few  rules  can  be  laid  down  as  universally  applicable.  One 
rule  is,  however,  undoubted.  It  is,  that  the  power  of  a 
court  over  its  judgments,  during  the  entire  term  at  which 
they  are  rendered,  is  unlimited.  Every  term  continues  until 
the  call  of  the  next  succeeding  term,  unless  previously  ad- 
journed sine  die,*  Until  that  time,  the  judgment  maybe 
modified,  or  stricken  out.^  While  the  right  to  have  a  judg- 
ment set  aside  upon  sufficient  showing  is  secured  to  the 
applicant  by  the  granting  of  an  appeal  in  case  of  a  denial 
of  the  right,  the  party  whose  judgment  is  vacated  before 
the  lapse  of  the  term,  has  no  remedy.  The  action  of  the 
court  in  granting  a  motion  to  set  aside  a  judgment  is  discre- 
tionary, and  not  to  be  reviewed  in  any  appellate  court.* 

g  91.     Who  may  Apply  For. — The  application  to  set 


>  Kemp  V.  Cook,  18  Md.  130. 
sTownsend  v.   Chew,  31  Md.  247. 


sDoss  I'.  Tyack,  14  How.U.  S.  297; 
Taylor  v.  LuHk,  9  Iowa,  444. 
4 Bolton  t).  McKinley,  22  111.  203. 
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aside  a  judgment  may  be  ^  made  by  either  of  the  parties. 
The  one  who  has  been  injured  by  the  judgment  may  have 
it  vacated,  though  it  is  in  his  favor,  unless  it  was  given  at 
his  instance,  with  knowledge  on  his  part  of  its  irregularity.' 
In  fact,  the  propriety  and  necessity  of  striking  out  a  judg- 
ment on  application  of  him  in  whose  favor  it  is,  are  appar- 
ent.    The  judgment  might  be  so  irregular  as  to  furnish  no 
justification  for  any  proceedings  to  execute  it.     If  so,  the 
party  recovering  it  would  be  entitled  to  have  it  set  aside,  to 
enable  him  to  proceed  against  the  defendant  regularly.  Or, 
through  fraud,  mistake  or  irregularity,  the  defendant  might 
procure  a  judgment  for  much  less  than  the  amount  due.    In 
this  case,  the  plaintiff's  right  to  have  the  judgment  vacated 
is  as  obvious  as  though  it  was  entirely  in  favor  of  the  de-  • 
feudant.     As  a  general  rule,  none   but  the  parties  to  a 
judgment  can  have  it  set  aside.     Every  litigant,  if  an  adult, 
is  presumed  to  understand  his  own  interests  and  to  be  fully 
competent  to  protect  them  in  the  courts.     He  has  the  right 
to  waive  all  irregularities  in  proceedings  by  which  he  is 
affected,  and  is  entitled  to  exclusively  decide  upon  the  pro- 
priety of  such  waiver.    To  allow  disinterested  third  persons 
to  interpose  in  his  behalf  and  to  undertake  the  management 
of  his  business,  according  to  their  judgment,  would  create 
intolerable  confusion  and  annoyance  and  produce  no  desir- 
able result.     To  permit  third  persons  to  become  interested 
after  judgment,  and  to  overturn  adjudications  to  which  the 
original  parties  made  no  objection,  would  encourage  litiga- 
tion and  disturb  the  repose  beneficial  to  society.  Therefore, 
if  the  defendant  be  the  real  as  well  as  the  nominal  party 
affected,  as  long  as  he  is  satisfied  with  the  judgment,  all 
other  persons  must  be.*    None  of  his  subsequent  assignees 
can  complain  for  him.     He  who  purchases  lands  liable  to  a 
judgment  lien,  cannot  have  the  judgment  vacated  for  irregu- 
larity, to  avoid  the  lien.     The  best  position  he  can  occupy 
is  that  of  a  purchaser  cum  onere,  ^  even  though  he  offers  to 
prove  that  he  made  a  vain  search  for  such  liens  before  com- 
pleting his  purchase.*     Third  persons  may  sometimes  have 
a  judgment  vacated  on  the  giound  that  it  is  collusive,  ov 


'Downing  r.  StiU,  43  Mo.  309. 
SBrexei's  Appeal,  6  Barr.  272. 


3  Jacobs  V.  Burgwyn,  63  N.  C.  196. 

4  Packard  l\  Smith,  9  Wis.  1«4. 


64 


LAW   OF   JUDGMENTS. 


that  the  cause  of  action  on  which  it  is  based  was  fictitious; 
but  they  are  not  allowed  to  take  advantage  of  errors  or 
irregularities  of  proceeding.* 

§  92.  When  Third  Persons  may  Apply. — ^The  rule,  that 
none  but  parties  to  the  judgment  are  permitted  to  interfere, 
admits  of  exceptions.  If  a  party  confess  judgment  for  too 
much,  or  not  in  conformity  to  the  statute,  it  may  be  set 
aside  by  a  judgment  creditor;  or  if  the  defendant  be  a  trus- 
tee about  compromising  the  rights  of  his  cestui  que  vse,  by 
confession,  by  default,  by  carelessness,  or  by  a  palpably 
mistaken  view  of  his  duty,  the  court,  at  the  instance  of  the 
real  party  in  interest,  would  interpose.  The  comptroller 
of  a  city,  having  charge  of  its  finances,  has  a  right  to  have 
a  judgment  against  the  city  set  aside,  upon  showing  that  it 
was  obtained  by  the  collusion  or  consent  of  other  city  offi- 
cials.* 

g  93.  liecvr  in  California. — In  California,  the  jurisdiction 
of  a  court  over  its  judgments,  except  where  otherwise  ex- 
pressly provided  by  statute,  is,  unless  continued  by  some 
appropriate  proceeding,  exhausted  at  the  close  of  the  term. 
The  process  continues  to  be  subject  to  the  control  of  the 
court,  but  the  judgment  cannot  be  vacated  on  any  account.  ^ 
This  denial  of  the  power  of  the  courts  to  set  aside  their 
judgment,  has  probably  been  made  in  no  other  State.  On 
the  contrary,  this  power  has  been  fully  recognized  and  lib- 
erally employed  in  Eugland  and  in  the  United  States,  both 
at  law  and  in  equity.  The  remedy  by  application  to  the 
court  in  which  judgment  was  pronounced  seems  in  many 
States,  as  complete  as  could  be  obtained  by  proceedings  in 
chancery;  and  in  nearly  all  the  States  has  entirely  super- 
seded the  remedy  of  audita  quei^ela,  and  by  writ  of  coram 
nobis.  As  most  of  the  authorities  concede  that  a  judgment 
may  now  be  vacated  on  motion,  for  any  of  the  matters  for 
which  a  writ  of  coram  nobis  or  an  audita  qivet^ela  would 
formerly  lie,  the.  consideration  of  the  matters  to  which  those 
remedies  were  successfully  applied  is  material. 

g  94.  Writs  of  Error  coram  nobis,  and  coram  vobis  have 
frequently  been  treated  as  identical.     The  object  sought  by 


»  Haner's  Appeal,  5  W.  &  S.  473. 
8  Lowber  v.  Mayor  of  New  York,  26 
Barb.  262. 


3  Baldwin  v.  Kramer,  2  Cal.  582; 
Robb  V.  Robb,  6  Cal.  21;  Bell  v, 
Thompson,  19  Cal.  706. 
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each  writ  is  the  same;  but  the  method  of  seeking  it  is  dif- 
ferent.    The  former  writ  issued  ont  of  the  court  where  the 
error  was  alleged  to  have  occurred,   and  was  returnable 
before  the  same  court.    It  recited  that  '^  because  in  the 
record  and  proceedings,  and  also  in  the  rendition  of  the 
judgment  of  a  plea  in  our  court  before  us,  it  is  said  a  mani- 
fest error  hath  happened/'  and  it  then  directs  the  judges  to 
inspect  the  "  record  and  proceedings  which  before  us  now 
remain,**  and  to  do  what  of  right  ought  to  be  done  to  correct 
that  error.      The  latter  writ  was  made  returnable  before 
some  superior  tribunal,  and  required  the  record  and  pro- 
ceedings to  be  certified  to  such  tribunal  for  its  revisorj 
action.^    A  judgment  is  not  to  be  set  aside  because  im- 
properly entered,  unless  the  showing  is  sufficient  to  author- 
ize a  writ  of  error  coram  nobis.    If  there  be  error  in  the 
process,  or  through  the  default  or  misprision  of  the  clerk, 
it  shall  be  corrected  in  the  same  court.     But  this  writ  can- 
not reach  error  in  matters  of  law.    A  plea  in  abatement  set- 
ting up  the  death  of  one  of  the  parties,  or  that  he  is  a  slave, 
or  a  lunatic,  if  oyerruled,  estops  the  party  who  presented  it, 
again  from  urging  those  matters  in  the  same  court;  for  in  this 
case,  it  is  evident  that  the  court  misapprehended  the  law, 
but  understood  the  facts.*     If,  however,  the  proceedings 
are  based  upon  facts  presumed  by  the  court  to  exist,  as 
when  one  of  the  parties  is  insane,  or  is  an  infant,  or  a  femme 
eoverty  or  has  died  before  verdict,  and  the  court  supposing 
such  party  to  be  alive  and  competent  to  appear  as  a  litigant, 
renders  judgment,  it  may  be  set  aside  by  a  writ  of  coram 
nobis.^    But  this  writ  does  not  lie  to  correct  any  error  in 
the  judgment  of  the  court,  nor  to  contradict  or  put  in  issue 
any  fact  directly  passed  upon  and  affirmed  by  the  judgment 
itself.     If  this  could  be,  there  would  be  no  end  to  litiga- 
tion.    Accordingly,  where  the  judgment  stated  that  defend- 
ant appeared  and  confessed,  he  was  not  allowed  to  contro- 
vert that  statement,  after  the  lapse  of  the  term,  for  the  pur- 
pose of  vacating  the  judgment.*     The  writ  of  error  coram 
nobis  is  not  intended  to  authorize  any  court  to  review  and 
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revise  its  opinions;  but  only  to  enable  it  to  recall  some 
adjudication,  made  while  some  fact  existed  which,  if  before 
the  court,  would  have  prevented  the  rendition  of  the  judg- 
ment, and  which,  without  any  fault  of  negligence  of  the 
party,  was  not  presented  to  the  court.  That  defendant  was 
summoned  by  a  wrong  name,  and  was  unable  to  find  the 
declaration,  and  therefore  did  not  appear,  does  not  entitle 
him  to  this  writ.  It  is  his  own  fault  that  he  did  not  plead 
the  misnomer,  or  take  judgment  of  nolpros^ 

g  95.  Audita  Querela. — The  proceeding  by  writ  of  au^ 
dUa  querela  is  said  to  have  commenced  about  the  tenth  year 
of  the  reign  of  Edward  the  Third.  It  gradually  gave  way  in 
England,  in  most  cases,  to  the  more  simple  and  equally 
efficient  remedy  by  motion.  It  is  nevertheless  still  used  in 
some  of  the  United  States,  and  is  sometimes  sanctioned  in 
cases  where  the  writ  of  coram  nobis  seems  peculiarly  appro- 
priate. The  original  purpose  of  the  writ,  ^nd  the  one  to 
which  it  is  generally  confined,  is  that  of  relieving  a  party 
from  the  wrongful  acts  of  his  adversary,  and  of  permitting 
him  to  show  any  matter  of  discharge  which  may  have  oc- 
curred since  the  rendition  of  the  judgment.*  It  is  in  the 
nature  of  a  bill  in  equity;  and  was  invented,  says  Black- 
stpne,  *4est  in  any  case  there  should  be  an  oppressive 
defect  of  justice,  where  a  party  who  ha^h  a  good  defense  is 
too  late  to  make  it  in  the  ordinary  forms  of  law,''  It  is  a 
judicial  writ  founded  upon  the  record  and  directed  to  the 
court  where  the  record  remains.  ^  It  has  the  usual  incidents 
of  a  regular  suit,  with  its  issues  of  law  and  of  fact,  its  trial 
and  judgment;*  and  the  persons  whose  judgment  is  sought 
to  be  vacated  must  be  made  parties  and  given  notice.  ^  Be- 
sides being  an  appropriate  remedy  where  some  matter  of 
discharge  has  arisen,  the  audita  querela  may  be  employed 
when  a  good  defense  to  the  action  has  accrued  since  the 
entry  of  the  judgment,  or  where  such  defensQ,  though  exist- 
ing prior  to  the  judgment,  was  n6t  brought  to  the  attention 
of  the  court  on  account  of  fraud  or  collusion  of  the  prevail- 
ing party. «     Where  the  defendant  during  the  pendency  of 
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the  suit,  paid  the  debt,  and  the  plaintiff  afterwards  took 
judgment,  it  was  held  that  this  writ  would  lie.*  It  has  also 
been  applied  for  tlie  purpose  of  vacating  a  judgment  against 
an  infant  who  defended  without  appointment  of  a  guardian;^ 
and  a  judgment  against  a  lunatic  whose  guardian  was  not 
notified.^  In  Vermont  it  seems  to  be  employed  with  more 
frequency  than  elsewhere,  and  to  answer  as  a  specific  for 
all  sorts  of  mischiefs  not  otherwise  provided  against.  It 
there  has  power  to  vacate  a  judgment  rendered  after  a  suit  is 
discontinued  by  agreement  or  by  failure  of  the  parties  to 
appear  for  trial,  or  for  irregularity,*  or  in  cases  where  a 
justice  of  the  peace  should  have  allowed  an  appeal,  but  re- 
fused to  do  so.  *  It  is  the  proper  remedy  when  two  judg- 
ments have  been  rendered  on  the  same  cause  of  action,  and 
one  of  them  is  paid.  *  It  is  not  sustained  by  error  of  the 
court  in  a  matter  of  law  or  of  fact;''  and  is  never  permissi- 
ble in  a  case  where  a  writ  of  error  is  proper  by  the  common 
law,  though  the  right  to  such  writ  has  been  taken  away  by 
statute.*  But  a  party  having  an  opportunity  of  making  his 
defense,  or  who  is  injured  through  his  own  neglect,  can  not 
be  relieved  by  audUa  querela.  •  A  party  who  has  been  dis- 
charged in  insolvency,  if  he  suffer  default  to  be  taken  against 
him,  is  not  entitled  to  have  the  judgment  set  aside  for  the 
purpose  of  pleading  his  discharge. *•*  As  a  general  rule, 
wherever  audita  querela  would  lie  at  common  law,  relief  may 
be  obtained  on  motion.  But  perhaps  in  some  of  the  States 
and  in  England,  if  the  right  to  relief  is  questionable,  or  if  the 
facts  of  the  case  are  disputed,  the  party  moving  may  be 
compelled  to  have  recourse  to  this  writ."  In  a  majority  of 
the  States  it  is  undoubtedly  superseded  by  the  more  sum- 
mary method  of  application  by  motion  upon  notice  to  the 
adverse  party." 
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g  96.  After  Term. — ^Every  judgment,  regularly  entered^ 
must  become  finid  at  the  end  of  the  term.  In  those  cases 
in  which  the  court  afterwards  interferes  to  vacate  or  annul 
a  judgment,  the  interference  can  only  be  justified  on  the 
ground  that  the  judgment  was  procured  in  such  a  manner 
as  to  indicate  that  it  was  not  intended  to  be  authorized  by 
the  court,  or,  if  authorized  by  the  court,  that  it  is  nugatory 
for  want  of  jurisdiction  oyer  the  parties.^  The  interests  of 
society  demand  that  there  should  be  a  termination  to  each 
controversy.  Courts  have  no  power,  srfter  fully  deliberating 
upon  causes,  and  ascertaining  and  settling  the  rights  of  par- 
ties,  to  add  clauses  to  their  judgments  authorizing  the  losing 
party  to  apply,  at  a  subsequent  term,  to  have  the  judgment 
against  him  set  aside.  If  a  vacillating,  irrescdute  judge 
were  allowed  to  thus  keep  causes  ever  within  his  power,  to 
determine  and  redetermine  them  term  after  term,  to  bandy 
his  judgments  about  from  one  party  to  the  other,  and  to 
change  his  conclusions  as  freely  and  as  capriciously  as  a 
chameleon  may  change  its  hues,  then  litigation  might  be-- 
come  more  intolerable  than  the  wrongs  it  is  intended  to 
redress.  Leave  granted  in  one  term  to  move  to  set  aside  a 
judgment  at  the  next  term  is  void.* 

The  power  of  courts  to  set  aside  judgments  after  the 
lapse  of  the  term,  is  subject  to  settled  principles,  and  the 
action  of  courts,  if  not  authorized  by  those  principles,  is  sus- 
ceptible  of  review  and  reversal  in  the  appellate  courts.'  It 
must  be  confessed,  however,  that  while  those  principles 
may  be,  and  probably  are,  sufficiently  defined  in  each  State, 
they  vary  in  material  respects  in  the  different  States.  One 
State  withholds  this  power  altogether,  others  confine  it  to 
judgments  rendered  contrary  to  the  practice  or  without  the 
authority  of  the  court,  while  in  some,  it  is  applied  within 
very  broad  limits,  and  seems  to  be  kept  like  reserved 
troops  at  a  battle,  for  desperate  emergencies  fiot  otherwise 
to  be  overcome. 

g  97.  For  Irregularity. — "Im^ular  and  improper  con- 
duct in  procuring  judgment  to  be  entered  is  a  well  settled 


iGook  V.  Wood,  24  HI.  295;  Ashby 
t.  GUbcow,  7  Mo.  820;  State  Bav. 
Inst.  V.  Nelson,  49  111,  171;  Merle  v, 
Andsews,  4  Tex.  200. 


t  Hill  V.  City  of  Saint  Lonia,  20  Uo. 
584. 

sHontingtofi  v.  Finch,  3  O^o  S« 
445;  Henderson  v^  Gibson,  19  Md. 
234. 


mjLLrriES. 


69 


groiind  for  Yacating  it.  This  hcLS  become  one  of  the  settled 
remedies  where  the  impropriety  or  irregularity  has  not  been 
induced  by  tiie  fault  or  negligence  of  the  judgment  debtor.'" 
A  judgment  is  said  to  be  irregular  whenever  it  is  not  en- 
iered  in  accordance  with  the  practice  and  course  of  proceed- 
ing where  it  was  rendered.  *  When  the  writ  was  not  returned 
until  two  months  after  return  day,  and  the  judgment  was 
entered  as  of  the  return  day,  it  was  set  aside  as  irregular,  on 
the  ground  that,  if  entered  before  the  return,  it  was  unau- 
thorized; and,  if  entered  subsequent  to  its  date,  it  was  a  false 
record.'  Judgments  prematurely  entered  by  default,^  and 
those  entered  after  the  death  of  a  party*  are  irregular  and 
will  be  stricken  out  on  motion.  Taking  judgment  upon  a 
warrant  of  attorney  without  filing  a  copy  is,  in  Ohio,  such 
irregularity  as  authorizes  the  vacation  of  the  judgment  after 
the  term.'  Where  the  duty  of  plaintiff  required  him  to 
give  notice  of  the  taxing  of  costs,  and  he  failed  to  do  so, 
the  judgment  was  set  aside  and  he  was  compelled  to  give  a 
notice  at  his  own  expense.'' 

^  98.  Nullities. — ^A  judgment  which  is  a  nullity  on  ac- 
count of  being  rendered  against  a  corporation  that  does  not 
exist,  will  be  vacated  by  the  court  which  entered  it.  ^  And, 
as  a  general  rule,  all  void  judgments  will  be  so  treated.  In  a 
case  in  South  Carolina,  the  court  asked  itself  this  pertinent 
question:  **  Should  the  court  whose  process  is  abused  by  an 
attempt  to  enforce  a  void  judgment,  interfere  for  its  own 
(dignity  and  for  the  protection  of  its  officers  to  arrest  further 
action?"  and  answered  itself  by  saying:  "Certainly,  on 
proper  application.  "•  In  New  York,  judgment  was  vacated 
on  motion,  on  ground  that  the  summons  was  served  by  pub- 
lication, and  the  record  did  not,  on  its  own  face,  show  sufficient 
facts  to  confer  jurisdiction  upon  the  court.^^  In  most  of  the 
States,  a  judgment  will  be  set  aside  though,  procured  accord- 
ing to  the  ordinary  forms  of  practice,  upon  showing  a  want 
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of  jurisdiction  over  the  person  of  the  judgment  debtor.' 
This  has  been  done  in  eases  of  appearance  made  by  unau- 
thorized attorneys,  upon  showing  by  aflSdavits  the  want  of 
authority  in  those  persons,  and  that  the  defendant  did  not 
know  of  their  action  in  his  name  when  it  occurred.  The 
courts  have  acted  in  these  cases  without  inquiring  whether 
the  attorneys  were  solvent  or  insolvent;  ^  but,  in  this  respect, 
they  probably  disregarded  the  current  of  the  authorities. 
A  judgment,  entered  while  an  order  of  reference  is  unexe- 
cuted, is  an  irregularity,  and  will,  therefore,  be  vacated  at 
any  time.^  And  a  judgment  against  an  infant  who  did  not 
appear  by  guardian,  stands  on  the  same  footing.*  Where 
the  court  ordered  a  case  to  stand  over  and  to  be  continued 
for  argument,  and  the  clerk  by  mistake  entered  judgment 
on  the  verdict  and  issued  execution,  the  judgment  was  set 
aside  and  the  execution  quashed  at  the  next  term  on  motion.  ^ 

§99.  For  Fraud.  —  The  maxim  **that  fraud  vitiates 
everything  "  is  applicable  to  judgments.  Upon  proof  of  fraud 
or  collusion  in  their  procurement  they  may  be  vacated  at 
any  time.*  It  was  held  in  Pennsylvania,  that  the  court  of 
Common  Pleas  had  the  power  to  vacate  a  decree  of  divorce, 
when  it  was  obtained  at  a  previous  term  by  fraud  on  the 
court,  although  a  marriage  had  been  subsequently  con- 
tracted on  the  faith  of  the  parties  in  the  decree,  and  issue 
had  been  bom.  '^ 

g  100.  Vacating  Decrees. — In  relation  to  decrees  there 
seems  to  be  no  doubt  that  the  power  of  the  court  to  dis- 
charge the  enrollment  and  open  the  decree,  never  terminated 
unless  there  had  been  a  regular  trial  on  the  merits.  The 
general  rule  *'that  a  decree  once  enrolled  cannot  be  opened 
except  by  bill  of  review,  or  by  an  original  bill  for  fraud,  is 
subject  to  well  founded  exceptions,  arising  in  cases  not 
heard  upon  the  merits,  and  in  which  it  is  alleged  that  the 
decree  was  entered  by  mistake  or  surprise,   or  under  such 
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circumstances  as  shall  satisfy  the  court,  in  the  exercise  of  a 
sound  discretion,  that  the  decree  ought  to  be  set  aside.  The 
decree  in  such  cases  being  by  default,  the  cause  of  the  de- 
fault can  never  be  the  subject  of  inquiry  until  the  decree 
lias  been  pronounced,  and  generally  not  until  after  the  term 
has  passed.  Without  the  exercise  of  this  power  ia  the 
court  to  yacate  the  enrollment,  a  party  against  whom  a  de- 
cree had  been  enrolled  by  mistake  or  surprise,  and  without 
any  laches  on  his  part,  would  be  without  redress.  A  bill 
of  review  would  be  of  no  avail,  because  his  claim  to  relief 
is  not  based  on  error  apparent  on  the  face  of  the  decree, 
nor  on  account  of  newly-discovered  evidence;  and,  unable 
to  charge  fraud  in  obtaining  the  decree,  he  would  be  unable 
to  reverse  it  on  that  ground.  Accordingly,  it  is  laid  down 
by  the  most  eminent  elementary  writers,  and  fully  sustained 
by  the  adjudged  cases,  that  when  a  case  has  not  been  heard 
on  the  merits,  the  court  will,  good  cause  being  shown,  ex- 
ercise a  discretionary  power  of  vacating  an  enrollment,  and 
giving  the  party  an  opportunity  of  having  his  case  dis- 
cussed." The  fact  that  the  merits  of  the  case  were  never 
before  the  court,  seems  to  be  the  controlling  one  in  all  ap- 
plications for  the  exercise  of  this  discretionary  power. 
Therefore,  where  the  decree  is  perfectly  regular  so  far  as 
regards  the  appearance  of  the  parties,  and  is  in  conformity 
with  the  general  practice,  it  may  be  vacated  at  the  discre- 
tion of  the  court,  upon  a  showing  of  mistake,  accident  or 
surprise,  or  of  negligence  of  the  solicitor,  by  which  the 
decision  on  the  merits  was  prevented  ;i  or  that  the  merits 
of  the  case  were  not  presented  to  the  court,  on  'account  of 
the  guardian  ad  litem  appointed  for  an  infant,  not  suflSciently 
understanding  the  matters  constituting  his  defense.^  Prin- 
ciples about  as  ample  and  liberal  as  those  recognized  at 
equity  upon  application  to  vacate  decrees,  seem  to  be  ap- 
plied to  judgments  in  the  courts  of  Maryland  and  Michigan. 
The  courts  of  the  former  State  vacate  a  judgment  upon 
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1  Dick.  61 ;  Beekman  v.  Peck,  1  Johns. 
Ch.  415;  Bennett  v.  Rankins,  2  Id. 
Ch.  205. 

«  Curtis  u.  Ballngh,  4  Edw.  Ch.  635. 
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clear  proof  of  fraud,  surprise  or  irregularity,*  while  those 
of  the  latter  State  relieve  upon,  motion,  irrespective  of  the 
question  whether  the  term  has  passed,  all  who  have  suffered 
from  inability  to  make  their  defense.^    And  in  England 
little  if  any  more  stringency  is  applied  to  applications  made 
after,  than  to  those  made  during  the  term.     In  Canruin  ▼. 
Beynolda  (5  El.  &  Bl.  301),  the  court  set  aside  a  judgment 
by  default  on  application  of  plaintiff,  on  the  ground  of  mis- 
take on  his  part  in  including  demands  in  the  judgment 
which  were  due  from  others  than  the  defendants,  and  in 
excluding  equal  amounts  due  from  defendants,  whereby,  if 
the  judgment  was  not  set  aside,  the  plaintiffs  would  not  be 
prejudiced.     The  court  thought  it  had  power  to  set  aside  a 
judgment,  at  any  time,  in  its  discretion;  and  stated  that  it 
was  in  the  habit  of  doing  so  every  day,  even  after  execution 
executed,  and  without  inquiring  wheUier  it  was  in  term  or 
not.     In  Illinois,  a  judgment  confessed  by  attorney,   was 
vacated  on  the  ground  that  usury  entered  into  the  consider- 
ation upon  which  the  confession  was  made.    This  action 
was  said  to  be  warranted  by  the  practice  in  England,  though 
not  by  that  of  some  of  the  United  States.* 

g  101.  Error  as  a  Ground  for. — But  neither  a  final 
judgment  nor  a  final  decree,  pronounced  upon  a  hearing  on 
the  merits,  can  be  set  aside  after  the  term,  upon  motion,  for 
any  errors  into  which  the  court  may  have  fallen.  The  law 
does  not  permit  any  judicial  tribunal  to  exercise  a  revisory 
power  over  its  own  adjudications,  after  they  have,  in  con- 
templation of  the  law,  passed  out  of  the  '' breasts  of  the 
judges."*  That  a  judgment  was  rendered  upon  default, 
upon  considering  evidence  offered  by  plaintiff,  for  a  sum 
much  larger  than  that  evidence  warranted,  is  not  a  ground 
for  vacating  the  judgment.  The  matter  complained  of  is 
attributable  to  an  error  of  the  court,  which  might  have  hap- 
pened if  the  defendant  had  been  present  at  the  trial.* 
Neither  is  an  error  or  misapprehension  of  the  parties,  or  of 
their  counsel,  any  justification  for  vacating  the  judgment, 


^Hall  V.  Holmes,  30  Md.  558. 
slioree  v.    Beeves,    2  Mich.    133; 
Hnrlbnrt  v.  Beed,  6  Mich.  30. 
sFleming  v.  Jencks,  22  HI.  475. 


iChannan  v.  Ghannan,  16  Ves,  Jr. 
116;  Assignees  v.  Dorsey,  2  Wash.  0. 
G.  433;  Bank  of  U.  S.  t;.  Moss,  6  How. 
U.  S.  31. 

5 Green  v.  Hamilton,  16  Md.  317. 
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althongh  the  counsel  coDsented  to  it  because  deceived  by 
fraudulent  misrepresentations  of  third  parties/  or  failed  to 
attend  the  trial  on  account  of  a  misapprehension  as  to  the 
time  of  holding  court.  ^ 

g  102.  Merits  and  Want  of  Laohes. — ^The  most  worthy 
object  attained  by  the  granting  of  motions  to  vacate  judg- 
ments, is  that  of  allowing  a  full  investigation  of  the  matters 
in  controversy,  in  order  that  a  disposition  of  the  case, 
according  to  the  merits,  may  be  made.  Whenever  that 
object  does  not  appear  to  be  the  one  sought,  an  application 
based  on  mere  irregularity  of  proceeding  will  be  treated 
with  no  favor.  The  rules  will  be  strictly  applied,  and  any 
laches  shown  against  the  moving  pariy  will  prove  fatal  to 
his  desires.  But  what  delay  necessarily  amounts  to  laches, 
is  uncertain.  In  an  early  case  in  New  York,  eight  days' 
notice  of  trial  being  given,  when  the  defendant  was  entitled 
to  fourteen  days'  notice,  he  treated  it  as  void,  and  judgment 
was  given  against  him.  A  subsequent  motion,  based  on 
the  irregularity,  made  after  the  intervention  of  a  full  term, 
was  considered  too  late.^  In  the  same  State,  a  third  of  a 
century  later,  an  application  based  on  an  irregularity,  in 
giving  too  short  a  notice  of  an  inquisition  on  a  writ  of 
inquiry,  made  after  lapse  of  two  special  terms,  was  refused, 
because,  '^as  this  was  an  attempt  to  deprive  the  plaintiff  of 
his  judgment,  on  the  ground  of  a  mere  irregularity,  the 
defendant  would  be  held  to  the  strictest  rules  of  proceeding, 
and  having  been  guilty  of  laches  in  making  his  motion,  he 
was  not  entitled  to  be  heard."^  This  decision  has  been 
indorsed  in  Wisconsin,  by  holding  that  a  short  notice,  being 
sufficient  to  put  a  party  upon  inquiry,  he  must  ascertain 
whether  his  adversary  proceeds  to  judgment  upon  it;  that  a 
motion  to  set  aside  such  judgment,  there  being  no  pretense 
of  merits,  must  be  made  at  the  same  term,  unless  he  can 
show  some  good  cause  for  his  delay;  and  that  where  defend- 
ant waited  more  than  two  months,  and  until  the  expense  of 
advertising  real  estate  for  sale  had  been  incurred,  he  waived 


1  Murphy  v.  MernU,  63  N.  G.  502. 
s Harbor  t?.PaoiacB.R.  Co.,  32  Mo. 
423. 

sCaggeri^.Gaardiner,  1  How.  P.  142. 


^McEvers  v.  Markler,  1  John.  Ca. 
248. 

8  Nichols  V,  Nichols,  10  Wend.  560. 
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the  irregularity.^  The  defendant  must  not,  according  to 
some  of  the  authorities,  take  any  step  in  the  case  after  the 
irregularity  occurs,  or  it  will  be  deemed  a  waiver.  Thus, 
where  an  appeal  was  taken,  because  no  notice  of  the  motion 
for  judgment  was  served,  and  the  appellate  court  declined 
to  interfere,  on  the  ground  that  the  appropriate  remedy  was 
by  motion  to  vacate  the  judgment;  and  the  defendant  then 
applied  in  the  court  where  judgment  was  rendered,  to  have 
it  set  aside,  the  taking  of  the  appeal  was  deemed  to  be  such 
a  proceeding  as  precluded  him  from  taking  advantage  of 
the  irregularity.*  It  is  said  in  England  that  the  true  rule 
is,  that  if  there  be  an  irregularity,  the  party  suflFering  by  it 
is  not  bound  to  have  it  set  aside  in  any  specific  time;  that 
he  may  reasonably  presume  that  his  adversary,  discovering 
the  error,  will  abandon  the  defective  proceeding.  But,  if 
the  adversary  take  one  step  more,  showing  that  he  has  not 
abandoned  his  process,  then  the  movement  to.  have  the 
irregularity  set  aside  must  be  commenced.'  An  infant  hav- 
ing confessed  judgment  by  attorney,  and  permitted  it  to 
stand  until  six  years  after  coming  of  age,  the  court  held 
that  his  application  to  vacate  it  came  too  late.* 

g  103.  Notice  of  Application.— At  the  close  of  the  term 
the  parties  are  dismissed  sine  die,  and  can  no  longer  be  re- 
garded as  being  in  court.  Proceedings  taken  after  that 
time  to  set  aside  a  judgment,  must  therefore  be  upon  notice 
to  all  the  parties  aflected,  *  and  the  order  of  a  court  acting 
in  the  absence  of  such  notice,  will  be  reversed  upon 
appeal.  • 

§  104.  Ck>nditional  Vacation. — "Where  the  Circuit  Court 
made  an  order  setting  aside  a  judgment  upon  payment  of  the 
costs  which  had  accrued,  the  neglect  of  plaintiff's  counsel 
to  insist  upon  their  payment,  impliedly  waived  the  condi- 
tion upon  which  the  judgment  was  to  be  vacated,  and  he 
could  not,  therefore,  proceed  upon  the  judgment  as  still  in 
force.^  In  Alabama,  an  order  that  a  cause  stand  dismissed, 
unless  plaintiff  within  one  hundred  and  twenty  days  answer 


<£tna  Life  IiiBiirance  Co.  v.  Mc- 
Cormack,  20  Wia.  265. 

2  Jenkins  v.  Eatcrly,  24  Wis.  340. 
SFleteher  v.  Wells,  6  Taunt,  191. 
4Eemp  V.  Cook,  18  Md.  130. 
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certain  interrogatories,  is  not  considered  a  final  order.  It 
was  said  that  the  matter  still  remained  in  the  control  of  the 
court;  that  it  was  competent  for  the  court  at  a  subsequent 
term  to  modify  or  vacate  the  order;  that  the  order  could  not 
become  eflFective  until  the  happening  of  the  contiugency  was 
judicially  ascertained  at  the  next  term.^  The  courts  of  the 
same  State  hold  that  an  order  setting  aside  a  judgment  upon 
payment  of  costs,  is  a  conditional  order,  dependent  upon  the 
payments  being  made,  and  that  it  may  be  set  aside  at  any 
subsequent  term  prior  to  the  compliance  \Tith  its  condition.^ 
In  this  opiixion  they  are  probably  in  error.  ^ 


^  Ex  parte  McLendon,  33  Ala.  276. 
s  Willis  V.  Bank  of  Mobile,  19  Ala. 
Ul. 
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CHAPTER  Vn. 

OF  VACATING  JUDGMENTS  UNDER  STATUTES,  ON  ACCOUNT  OF 
MISTAKE,  INADVERTENCE,  SURPRISE  OR  EXCUSABLE  NEG- 
LECT. 

f  105.  Summary  of  SUtuies. 

i  106.  Dlacretion  U  sabjeot  to  review* 

i  107.  Party  reooverlDg,  may  moTe  to  vacate. 

i  108.  Affidavit  of  Merits. 

i  109.  May  oontzadlot  the  Record;  but  not  tbe  affidavit  of  merito. 

i  110.  New  motion  may  be  regarded  as  contlnnation  of  an  old  one. 

8  111.  Lenienee  of  the  New  Tork  Courta. 

f  lia.  Neglect  of  Attorney. 

8  113.  Mistake. 

i  114.  Excnaable  Neglect. 

8  115.  Inexcusable  Nefl^eot. 

g  105.  The  anthoritj  of  the  courts  over  regular  judg- 
mentSf  has  in  several  of  the  States  been  extended  beyond  the 
term  in  certain  cases  specified  by  statutes.  The  most  lib- 
eral of  these  statutes  authorize  **  the  court  at  its  discretion, 
and  on  such  terms  as  may  be  just,  at  any  time  within  one 
year  after  notice  thereof,  to  relieve  a  party  from  a  judgment 
taken  against  him  through  his  mistake,  inadvertence,  sur- 
prise or  excusable  neglect."^  In  other  States,  this  pro- 
vision has  been  substantially  copied,  except  that  the  period 
in  which  an  aggrieved  party  is  auth(9rized  to  apply  for 
relief,  is  computed  from  the  rendition  of  the  judgment,  in- 
stead of  *'  from  notice  thereof."*  In  Ohio  and  Iowa,  the 
judgment  may  in  a  specified  time,  though  the  term  has 
passed,  be  relieved  from  '^for  unavoidable  casualty  or  mis- 
fortune preventing  the  party  from  defending  or  prosecuting," 
or  for  *'  fraud  practiced  by  the  successful  party  in  obtaining 
the,  judgment.*'"  The  statutes  of  these  Sfcates  further  provide 
that  the  proceeding  shall  be  by  petition  and  summons,  and 
that  the  judgment  shall  not  be  vacated  unless  it  be  first  ad- 
judged that  there  is  a  valid  defense  or  a  valid  cause  of  action. 


iBey.  St.  of  Wis.  Chapt.  126,  $  38; 
Code  of  New  York,  $  174. 
«a  C.  P.  of  Cal.  H73;  Cal.  Pr. 
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In  YeriDonty  the  county  conrt  may  set  aside  a  judgment  of  a 
justice  of  the  peace  recovered  against  a  party  who  was  pre- 
vented from  appearing,  by  reason  of  ''fraud,  accident  or 
mistake.  "1 

g  106.  Diaoretion  im  Su1:tio<^t  to  Revie'w. — Under  the  uni- 
form construction  given  to  these  statutes,  the  signification 
of  the  words  "at  its  discretion'"  has  been  materially  limited. 
The  **  discretion"  here  referred  to  is  not  "  the  power  of  act- 
ing without  other  control  than  one's  own  judgment."  ''  It  is 
not  a  mental  discretion  to  be  exercised  ex  grcUia,  but  is  a 
legal  discretion  to  be  exercised  in  conformity  to  law."*  If 
the  power  of  the  court  were  discretionary,  i#the  ordinary 
sense  of  that  term,  the  practice  would  necessarily  be  as 
varied  as  are  the  different  temperam^its  of  judges;  and 
even  in  proceedings  before  the  same  judge,  would  as  prob- 
ably be  shaped  by  the  personal  pleasures  or  annoyances  of 
the  several  occasions  in  which  he  happened  to  act,  as  by 
those  unvarying  rules  which,  whenever  applied  to  identical 
circumstances,  produce  identical  results.  But  the  power 
of  the  court  is  nevertheless  to  be  liberally  exercised. '  These 
statutes  are  remedial  in  their  character,  intended  to  furnish 
a  simple,  speedy,  and  efficient  means  of  relief  in  a  most 
worthy  class  of  cases.  An  order  of  the  court  vacating  a 
judgment  entered  by  default,  will  not  be  disturbed  by  the 
appellate  court,  except  in  case  ''  of  gross  abuse  of  the  dis- 
cretion of  the  court."^  Both  orders  granting  and  orders 
denying  applications  under  these  statutes,  are  subject  to 
review  upon  appeal.* 

g  107.  Party  Reooverlng  may  Move  to  Vacate. — The 
literal  meaning  of  the  words  employed  in  these  statutes 
has  been  farther  modified  by  judicial  construction.  The 
statute  says  the  court  may  relieve  a  party  from  a  judgment 
''taken  against  him."  But  a  party  in  whose  favor  a  judg- 
ment has  been  rendered  has  been  decided  to  be  within  the 
meaning,  but  not  within  the  words,  of  the  statute;  on  the 
ground  that  the  law,  being  of  a  remedial  character,  must  be 


iBeT.  Stat,  of  Verm.  Ed.  6f  1863, 
p.  334. 

s  Hailey  v.  Taaffe,  29  Gal.  422 ;  John- 
ion  V.  Eldred,  13  Wis.  482. 

sBoland  v.  Kreyenhagen,  18  Cal. 
456. 


4 Howe  V,  Independence  Co.,  29 
Cal.  72. 

SBaight  V.  Green,  19  Cal.  113;  Mnl- 
holland  v.  Heyneman,  19  Cal.  605; 
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liberally  construed.  ^  Such  a  party,  however,  though  nom- 
inally prevailing,  may  lose  part  of  his  demand.  To  tliat 
extent  he  would  be  entitled  to  an  appeal;  and  it  is  no  far- 
fetched construction  to  say  that  he  is  within  the  words  as 
well  as  within  the  meaning  of  the  statute. 

§  108.  Affidavit  of  Merits. — These  statutes  are  to  be 
employed  only  in  furtherance  of  justice;  and  never  for  the 
purpose  of  enabling  a  party  to  raise  some  technical  objec- 
tion. Even  where  the  statute  does  not  so  expressly  direct, 
no  judgment  will  be  opened  unless  it  is  shown  to  be  unjust. 
"Every  consideration  of  expediency  and  justice  is  opposed 
to  the  opening  up  cases  in  which  judgment  by  default  has 
been  entered,  unless  it  be  made  to  appear  prima  facie  that 
the  judgment,  as  it  stands,  is  imjust."^  In  all  cases  an 
affidavit  of  merits  must  be  made  and  filed;  and  in  Indiana, 
Texas  and  Missouri  must  set  forth  matters  constituting  a 
good  and  meritorious  defense.*  Where  the  affidavit  to 
open  a  default  stated  that,  after  a  careful  examination,  the 
attorneys  are  of  the  opinion  that  they  have  a  good  legal 
defense  to  the  complaint,  the  judgment  was  not  set  aside; 
because  the  matter  shown  appeared  to  be  of  a  technical 
character;*  and  for  aught  that  appeared  to  the  contrary,  the 
judgment  might  be  perfectly  consistent  with  fair  dealing. 
A  verified  answer  has  been  held  not  to  obviate  the  necessity 
for  an  affidavit  of  merits.  The  reasoning  upon  which  this 
view  is  based  is  that  while  an  answer  might  be  true,  and  the 
matters  set  forth  in  it  might,  upon  their  face,  seem  to  form 
a  sufficient  defense  to  the  complaint,  yet  they  might  be 
affected  by  other  matters  in  avoidance,  well  known  to  the 
defendant,  but  which  he  was  under  no  obligation  to  state  in 
his  answer  ;  that  in  order  to  authorize  the  interposition  of 
the  court,  something  more  ought  to  be  required  than  an 
exhibition  of  facts  which,  if  neither  explained  nor  avoided, 
would  present  an  obstacle  to  plaintiff's  recovery;  that  to 
bring  a  case  completely  within  the  statute  it  must  appear 


1  Montgomery  v.  Ellis,  6  How.  P. 
326. 

2Parrott  v.  Den,  34  Cal.  79  ; 
Thatcher  v.  Haun,  12  Iowa,  303. 

3 Lamb  v.  Nelson,  34  Mo.  501;  Fos- 
ter V.  Martin,  20  Tex.  118;  Eailway 
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prima   fade  that   the   defendant,  in  addition  to  having  an 
answer  to  the  complaint,  has  a  defense  which  is  sufficient 
and  meritorious  when  viewed  in  all  the  light  which  can  be 
thrown  upon  it  by  all  the  facts  involved  in  the  action.  ^     The 
affidavit  should  be  made  by  the  defendant  personally;  and 
if  not  so  made,  it  should  show  some  satifactory  reason  why 
it  is  made  by  some  other  person.     If  made  by  the  defendant 
it  is  not  indispensable  that  the  facts  relied  on  as  a  defense 
be  detailed,  though  that  practice  is  the  better  one.     If  the 
facts  are  not  set  forth  in  the  affidavit  it  must  show  that  the 
defendant  "  has  fully  and  fairly  stated  the  case  to  his  coun- 
sel," and  that,  after  such  statement,  he  is  advised  by  his 
counsel,  and  believes  that  **  he  has  a  good,  full  and  perfect 
defense  to  the  action  upon  the  merits."    An  affidavit  show- 
ing that  defendant  has  stated  '*  his  defense"  is  insufficient, 
because  it  does  not  show  that  he  has  disclosed  all  the  ma- 
terial facts  aflfecting  the  action,  nor  what  matters  in  avoid- 
ance of  his  defense  exist.     It  should  show  that  he   had 
stated  "the  case."*     Where  the  affidavit  is  made  by  some 
person  other  than  the  defendant,  it  should  appear  that  such 
person  is  acquainted  with  the  facts  he  attempts  to  make 
known  to  the  court.    An  affidavit  by  the  attorney  that  from 
an  examination  of  the  defendant's  case,  so  far  as  he  has 
been  able  to  examine  it,  he  verily  believes  it  is  better  than 
plaintiff  *s^  is  therefore  insufficient.     It  does  not  show  that 
the  attorney  knows  what  the  defense  is ;  nor  whether  the 
examination  was  meagre   or  thorough.      Neither  does  he 
state  that  the  defendant  had  fully  and  fairly  stated  the  case, 
and  "  what  in  view  of  such  statement  is  his  professional 
opinion  touching  the  defense."    But  this  omission  in  an 
affidavit  made  by  the  attorney,  is  immaterial;  for  the  state- 
ments of  the  defendant,  incorporated  into  an  affidavit  made 
by  another  person,  is  nothing  "but  hearsay,  and  therefore 
entitled  to  no  weight."^ 

§  109.  May  Contradict  the  Record.— In  applications 
under  these  statutes  the  parties  are  at  liberty  to  contradict 
the  record  and  to  establish,  by  any  competent  evidence,  the 


Uones  u.  Bnssell,  3  How.  P.  324; 
Mowry  v.  HiU,  11  Wis.  14G.  But  the 
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truth  of  the  facts  upon  which  their  claim  to  relief  is  based.  ^ 
But  the  hearing  of  evidence  is  confined  to  the  question, 
whether  the  judgment  has  been  taken  through  the  inadvert- 
ence, mistake,  surprise  or  excusable  neglect  of  the  defend- 
ant. The  applicant  is  not  required  to  make  more  than  such 
a  prima  fade  showing  of  merits  as  arises  from  his  own  affi- 
davit. The  Code  did  not  intend  that  there  should  be  two 
trials  of  the  merits.  Therefore  the  defendant  is  not  required 
to  prove  his  defense,  as  he  would  at  the  trial,  nor  can  his 
affidavit  of  merits  be  controverted. '  In  California,  in  addi- 
tion to  an  affidavit  of  merits,  the  payment  of  costs  is  an 
indispensable  condition,  to  precede  the  setting  aside  of  a 
judgment;  and  if  relief  be  granted  in  the  absence  of  such 
affidavit,  and  without  requiring  the  payment  of  costs,  the 
order  granting  it  will  be  reversed  upon  appeal;'  but  if  the 
only  error  is  in  not  directing  payment  of  the  costs,  accruing 
to  the  plaintiff  up  to  the  time  of  serving  notice  of  the  mo- 
tion, then  the  appellate  court  will  modify  the  order,  at  the 
cost  of  respondent,  by  requiring  the  insertion  of  the  statu- 
tory prereqmsite.* 

g  110.  In  Wisconsin,  an  application,  granted  in  the 
lower  court,  was  dismissed  in  the  Supreme  Court  for  want 
of  an  affidavit  of  merits,  without  prejudice  to  a  new  motion. 
But  during  the  time  involved  in  determining  the  first  mo- 
tion, the  period  in  which  the  statute  authorized  an  applica- 
tion for  relief  expired.  A  new  motion  was,  however,  at 
once  made;  and  was  opposed,  on  the  ground  that  it  came 
too  late.  Whereupon  it  was  adjudged  to  be  substantially  a 
continuation  of  the  old  motion,  in  the  nature  of  an  amend- 
ment of  the  papers  on  which  that  motion  was  founded;  and 
being  otherwise  meritorious  and  in  conformity  to  the  prac- 
tice, it  was  granted.^ 

g  111.  Ijenienoe  of  Ne^v-  York  Courts. — ^These  statutes 
surely  were  not  designed  to  confer  upon  the  same  court  both 
an  original  and  an  appellate  jurisdiction  over  the  samecause;* 
nor  yet  to  allow  a  parly  once  having  an  ample  opportunity 
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to  present  his  defense  or  cause  of  action,  to  re-present  it  at 
some  future  time,  with  such  other  features  as  a  more  ma- 
ture reflection  happened  to  suggest.     Yet  there  are  cases 
scarcely  reconcilable  with  any  other  theory.     They  have 
chiefly,    if  not  exclusively,   been  determined  in   a  State, 
where  judgments  seem  to  be  regarded  not  as  inviolate  and 
enduring  testimonials,  but  as  temporary  structures  to  be 
torn  down,  remodeled  or  rebuilt  whenever  the  builders  feel 
competent  to  improve  the  original  workmanship  or  design. 
Thus,  in  one  case,  a  judgment  in  all  respects  regular,  and 
resulting  from  a  trial  in  which  there  was  no  pretence  of  any 
want  of  opportunity  to  defend,  and  at  which  both  parties 
were  represented  by  counsel,  was  set  aside  because  of  an 
error  of  the  court  in  estimating  the  value  of  a  life-estate. 
The  defendant  was  a  mimicipal  corporation,  whose  counsel 
was  an  elective  officer  not  under  its  control.     This  counsel 
was  obliged  to  attend  to  a  vast  amount  of  business,  and  could 
not,  therefore,  devote  much  attention  to  any  particular  case. 
These  were  the  reasons  upon  which  the  court  justified  its 
interposition.     In  another  case  the  action  was  for  an  amount 
due  under  a  contract  for  work  upon  the  streets.     Judgment 
was  obtained,  the  defendant  beiug  properly  in  court,  and 
contesting  plaintiffs  right  to  recover  part  of  his  demand. 
The  defendant  was  afterwards  relieved  from  a  portion  of  the 
judgment,   on  the  ground  that  a  misapprehension  existed 
between  plaintiff  and   defendant,   in  making  the  original 
contract,  by  reason  of  which  neither  had  assented  to  the 
contract  as  understood  by  the   other.*     The  mistake  of 
counsel  in  conducting  the  case,  arising  out  of  his  ignorance 
of  the  law,  was  the  only  ground  upon  which  relief  from 
another  judgment  was  granted.     The  principle  which,  in 
the  opinion  of  the  court,   should  be  applied  to  the  case, 
were  indistinctly  defined  as  follows:    "There  may  be  a  case 
so  novel  and  peculiar  in  its  nature,  in  which  it  is  so  palpa- 
ble that  actual  injustice  may  and  probably  has  been  done, 
and  wherfe  there  are  no  other  means  of  relief,  that  the  court 
will  feel  bound  to  relieve  the  party  from  the  consequence  of 
the  inadvertence  and  mistake  of  his  counsel,  although  it 
arose  from  a  misapprehension  of  the  law  or  rules  of  prac- 
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tice,  if  that  can  be  done  without  prejudice  to  the  rights  of 
the  parties:  by  which  is  meant,  without  any  loss  to  them, 
other  than  such  as  may  necessarily  result  from  establishing 
what  may  be  shown  to  be  the  rights  of  the  party  applying."* 

§  112.  Neglect  of  Attorney. — The  neglect  of  an  attor- 
ney is  uniformly  treated  as  the  neglect  of  the  client,  *  ex- 
cept in  New  York.  A  default  will  not  be  opened  because 
the  attorney  had  prepared  a  demurrer,  but  had  failed  to  file 
it  by  reason  of  his  miscalculating  the  time  when  it  was  due;* 
neither  will  relief  be  granted  because  the  attorney  forgot 
the  day  and  time  for  trial.*  And  in  general  no  mistake, 
inadvertence  or  neglect,  attributable  to  the  attorney  can  be 
successfully  used  as  a  ground  for  relief,  unless  it  would  have 
been  excusable  if  attributable  to  the  client.  *  In  Vermont, 
the  neglect  of  a  person  who  undertook  to  act  for  the  attorney 
is  treated  in  the  same  manner,  as  if  committed  by  the 
attorney.  Thus  where  the  petitioner's  attorney  being  sud- 
denly called  away,  requested  another  person  to  attend  the 
suit,  and  to  get  an  attorney  to  appear,  and  the  party  agreed 
to  comply  with  the  request,  but.  forgot  the  matter  entirely, 
it  was  held  that  the  neglect  of  this  party  could  only  be 
regarded  as  the  neglect  of  the  attorney,  and  that  considered 
in  that  light,  it  was  not  excusable.  ^  In  New  York,  a  de- 
fault and  judgment  thereon  were  set  aside  on  showing  that 
proceedings  were  utterly  neglected  by  the  attorney,  who 
was  rendered  incompetent  by  his  habits,  because  an  attor- 
ney ought  not  to  be  permitted  to  inflict  unbounded  damage 
on  his  client,  there  being  no  redress  except  the  doubtful 
one  of  an  action  for  negligence.'' 

g  113.  Mistake. — A  mutual  and  honest  mistake  between 
the  defendant  and  an  attorney  in  relation  to  the  retainer  of 
the  latter,  by  reason  of  w'hich  the  defendant  was  not  repre- 
sented at  the  trial,  authorizes  the  granting  of  relief  from 
the  judgment.®  Where  the  defendants  attended  court  until 
the  judge  announced  that  the  cause  would  not  be  tried  at 
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that  term,  when  they  left,  and  the  cause  was  afterwards 
called  and  judgment  entered,  it  was  opened  upon  applica- 
tion, accompanied  with  affidavit  of  merits.*  The  mistake  of 
defendants  in  concluding  that  the  judgment  would  not  be 
entered  against  them  personally,  but  only  against  them  as 
trustees,  that  being  the  only  capacity  in  which  they  were 
Uable,  justifies  the  court  in  vacating  a  judgment  taken 
against  them  individually.^  Judgment  should  not  be  set 
aside  on  the  ground  that  the  defendant  mistook  the  court 
in  which  the  action  was  pending;^  nor  because  he  did  not 
appear  on  account  of  his  having  no  recollection  of  the  ser- 
vice of  summons.^  A  German  was  prosecuted  in  a  criminal 
and  in  a  civil  action  at  the  same  time  for  obstructing  a  high- 
way. He  understood  the  English  language  very  imper- 
fectlv,  and  seemed  to  confound  the  two  actions.  He 
attended  to  the  criminal  action  diligently,  but  was  defaulted 
in  the  civil.  He  applied  on  the  next  day  after  the  entry  of 
the  default,  to  have  the  judgment  set  aside,  and  the  appli- 
cation was  granted  on  payment  of  the  attorney's  fees.  ^ 

§114.  Excusable  Neglect. — The  defendant,  as  soon  as 
served  with  summons,  set  about  making  such  inquiries  as 
were  necessary  to  his  defense.  He  was  soon  compelled  to 
go  beyond  the  State  on  important  business,  and  to  remain 
away  several  weeks.  On  returning  home,  he  was  obliged, 
by  important  business,  to  go  into  anothei^  State,  and  to  re- 
main there  several  weeks.  He  constantly  intended  to  pre- 
pare his  answer,  but  owing  to  his  absence  from  home,  and 
the  pressure  of  his  other  engagements,  he  mistook  the  time 
when  his  default  was  due.  The  action  of  the  lower  court 
in  refusing  to  grant  relief  upon  a  showing  of  these  facts  was 
reversed,  because  "the  mistake  arising  from  the  urgency 
and  multitude  of  defendant's  business,  was  such  a  mistake 
as  any  prudent  and  vigilant  man  might,  under  like 
circumstances,  fall  into.*  An  affidavit,  showing  that  de- 
fendant had  employed  counsel,  and  had  caused  a  subpena 
to  issue  for  his  witness,  but  had  been  prevented  from 
attending  court  by  the  dangerous  illness  of  his  wife;  that 
his  counsel  was  provost  marshal,  and  on  account  of  being 
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engaged  in  enforcing  the  draft,  had  been  unable  io  attend 
the  trial,  discloses  such  a  state  of  facts  that  it  would  be  an 
abuse  of  the  discretion  of  the  court  to  refuse  to  vacate  the 
judgment.*  A  defendant  who  was  constructively  served, 
and  was  absent  from  the  State,  suffering  from  such  a  bodily 
disability  as  prevented  his  return,  is  entitled  to  have  his 
default  set  aside.  ^  That  defendant  was  attacked  by  a 
severe  illness,  during  which  his  life  was  despaired  of,  and 
his  mind  so  impaired  that  he  was  incapable  of  making  his 
defense,  is  a  good  ground  for  vacating  a  judgment.*  Al- 
though a  stipulation  is  not  binding  on  the  parties  to  it, 
unless  made  in  writing,  yet  the  neglect  of  a  party,  occasioned 
by  a  verbal  agreement  between  himself  and  his  adversary, 
is  **  excusable."*  And  where  the  plaintiff  promised  to  call 
at  the  defendant's  office  ''and  fix  the  matter  up, ''  and  the 
defendant  relying  upon  the  promise,  neglected  the  suit,  the 
judgment  was  opened  by  the  court.  An  appeal  being 
taken,  the  appellate  court  thought  that  there  was  negligence 
on  the  part  of  the  defendant;  but  that  it  was  of  the  excusa- 
ble nature  which  the  statute  was  provided  to  relieve;  that 
while  it  was  imprudent  to  rely  on  the  promise,  yet  it  was  in 
ill  grace  for  the  plaintiff  to  urge  that  the  negligence  occa- 
sioned by  himself  was  inexcusable.^ 

g  115.  Inexcusable  Neglect. — Every  suitor  should  per- 
sonally attend  to  his  case,  or  be  represented  by  an  attorney 
in  fact.  Therefore,  an  affidavit  showing  that  the  defendant 
expected  the  witnesses,  whom  he  had  subpenaed,  to  appear 
at  the  trial,  and  on  that  account,  and  because  his  counsel 
knew  of  the  defense,  did  not  attend  personally,  and  the 
witnesses  did  not  attend,  and  judgment  was  obtained  on 
account  of  their  absence,  there  being  no  one  present  to 
make  an  affidavit  for  a  continuance — does  not  show  an  ex- 
cusable neglect.  The  duty  of  the  counsel  did  not  extend  to 
procuring  witnesses  nor  to  making  affidavits  for  continu- 
ances. The  defendant  neither  being  present  to  perform 
that  duty  nor  having  any  one  to  represent  him  for  that  pur- 
pose, was  culpably  negligent.*     A  judgment  by  default 
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should  not  he  vacated  on  the  ground  of  excusable  neglect, 
because  the  answer  required  more  than  ordinary  time  for 
its  preparation,  and  the  attorney  was,  during  a  part  of  the 
time,  out  of  town.*     Any  difficulty  arising  from  this  source 
conld,  undoubtedly,  be  obviated  by  an  application  to  the 
court  or  the  plaintiff's  counsel  for  an  extension  of  time.  An 
affidavit  showing  that  defendant,  when  he  retained  counsel 
in  the  ease,  was  under  the  impression  that  the  time  to 
answer  had  not  expired;  that  he  did  not  recollect  the  pre- 
cise day  when  the  summons  was  served;  that  he  was  quite 
ill  at  the  time  and  did  not  as  carefully  note  the  time  as  he 
would  otherwise  have  done — is  entirely  insufficient.  It  does 
not  appear  that  the  illness  of  defendant  extended  beyond 
one  day;  nor  that,  during  that  day,  it  rendered  him  unfit  for 
ordinary  business.* 
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CHAPTEE  Vni. 

VOID  JUDGMENTS— ENQUIRIES  IN  COLLATERAL  PROCEEDINGS 
IN  RELATION  TO  THE  JURISDICTION  OF  COURTS  OF  RECORD. 

§  116.  Deacription  of  Void  Judgmentti. 

§  117.  Effect  of. 

8  118.  Jurisdiction. 

§  119.  SourceB  of  Jnrlfidiclion. 

g  120.  Want  of  Jurisdiction  over  subject  matter. 

I  121.  Loss  of  Jurisdiction. 

8  122.  Courts  of  Becord,  and  Courts  not  of  Record. 

I  123.  Courts  of  Record  in  exercise  of  special  authority. 

fi  124.  Presumptions  of  Jurisdiction. 

8  126.  No  presumption  against  the  Record. 

8  126.  Defects  in  obtaining  Jurisdiction. 

8  127.  Construcdye  Serrice. 

8  128.  Appearance  by  Attorney. 

8  129.  Defaults. 

6  130.  Jurisdictional  Findings. 

8  131.  Jurisdictional  enquiries  confined  to  the  Record. 

8  132.  Silence  of  Record. 

8  133.  Cases  permitting  enquiry  beyond  the  Record. 

8  134.  Reasons  for  holding  record,  conclusive. 

8  135.  Judgment  nerer  Toid  for  error. 

8  136.  Judgments  void  as  to  some  of  the  parties. 

6  137.  Judgment  for  contempt. 

8  138.  Rendered  on  Sunday. 

8  139.  Rendered  without  authority  of  the  Court. 

8  140.  Judgment  after  death  of  defendant. 

8  141.  Against  party  not  named  in  the  Record. 

8  142.  When  Jurisdiction  over  party  ceases. 

8  143.  Jurisdiction  limited  to  certain  purposes. 

8  144.  Disqualification  of  Judges. 

8  U^.  "  «       ..       at  Common  Law. 

§  146.  SUtutory  Prohibition. 

8  147.  Judges  sitting  |)ro/orina. 

8  148.  Judges  de  facto. 

g  116.  Void  Judgments. — The  judgment  being  formally 
entered  upon  the  record,  and  remaining  unaffected  by  any 
proceeding  to  vacate  it,  in  the  case  wherein  it  was  pro- 
nounced, is  likely  to  be  offered  as  evidence  in  some  other 
action  or  proceeding.  The  material  enquiry  then  arising,  is 
whether  this  professed  determination  of  the  rights  of  the 
parties,  is  what  it  assumes  to  be;  or  whether,  from  some 
latent  or  patent  infirmity,  it  is  to  be  regarded  as  waste 
paper — a  mere  bnUum/idmen.  The  manner  in  which  this 
enquiry  should  be  conducted,  and  the  sources  from  which 
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information   should   be  received,  are  subjects  over  which 
there  has  been,  and  there  still  is,  much  discussion  and  dis- 
sension, in  which  adverse  conclusions  have  been  announced 
on  either  side  with  an  assurance  approaching  to  dogmatism. 
No  specific   description  of  void  judgments  can  be  framed 
which  does  not  conflict  with  the  decisions  of  many  of  the 
courts.     It  has  often  been   said  that  a  judgment  is  void 
whenever  the  court  which  pronounced  it  had  not  jurisdic- 
tion  of  the  parties   to   the  judgment,   or  of   the   subject 
matter  in   controversy.     This  is  undoubtedly  true  every- 
where, provided  the  want  of  jurisdiction  is  not  controverted, 
or  is  manifest  from  an  inspection  of  the  record.     It  is  also 
true  in  some  of  the  States,  even  though  the  jurisdictional 
facts    are    asserted  in    the  record.     The    weight    of   the 
adjudged  cases,  as  will  hereafter  be  shown,  sustains  the 
proposition  that  the  judgment  of  a  domestic  court  of  gen- 
eral jurisdiction  is  not  void,  except  when  the  court  has  no 
jurisdiction  over  the  subject  matter  of  the  suit,  or  when, 
having  such  jurisdiction  over  the  subject  matter,  it  is  shown 
by  the  record  to  have  had  no  jurisdiction  over  the  judgment 
defendant.     A  judgment  was  said  to  be  void  if  **  it  emanated 
from  a  court  of  limited  jurisdiction  not  acting  within  its 
legitimate  prerogative,  or  in  a  court  of  general  jurisdiction 
where  the  parties  are  not  actually  or  by  legal  construction 
before  the  court  and  subject  to  its  jurisdiction.     Judgments 
of  courts  of  general  or  competent  jurisdiction  are  not  con- 
sidered under  any  circumstances  as  mere  nullities,   but  as 
records  importing  absolute  verity  and  of  binding  efficacy, 
until  reversed  by  a  competent  appellate  tribunal.     They 
are  voidable:  not  void."^     This  language  goes  beyond  what 
would  anywhere  be  regarded  as  sound  principle,  if  it  is  to 
be  understood  as  asserting  that  all  judgments  of  courts  of 
general  jurisdiction,  having  jurisdiction  over  the  subject 
matter,  are  valid.     To  hold  a  judgment  binding  when  the 
record  disclosed  a  want  of  authority  over  the  defendant, 
would  be   to  impeach,   rather  than  to  sustain  the  absolute 
verity  of  the  record.     Some  judges,  while  refusing  to  per- 
mit any  enquiry  beyond  the  record,  to  show  that  a  court 
when  pronouncing  judgment  did  not  have  jurisdiction  over 
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the  defendants,  have  nevertheless  said  that  a  judgment 
without  such  jurisdiction  is  void,  but  that  rules  of  evidence 
dictated  by  public  policy,  exclude  such  testimony,  not  in 
the  record,  as  is  necessary  to  make  its  void  nature  apparent. 
But  the  word  void  *  can  with  no  propriety  be  applied  to  a 
thing  which  appears  to  be  sound,  and  which,  while  in  ex- 
istence, can  command  and  enforce  respect,  and  whose 
infirmity  cannot  be  made  manifest.  A  judgment  rendered 
without  in  fact  bringing  the  defendants  into  court,  unless 
the  want  of  authority  over  them  appears  in  the  record,  is 
no  more  void  than  if  it  were  founded  upon  a  mere  miscon- 
ception of  some  matter  of  law  or  of  fact  occurring  in  the 
exercise  of  an  unquestionable  jurisdiction.  In  either  case 
the  judgment  can  be  avoided  and  made  functus  offlQW  by 
some  appropriate  proceeding  instituted  for  that  purpose; 
but  if  not  so  avoided  must  be  respected  and  enforced. 

§  117.  Efibct  of  Void  Judgment. — ^A  void  judgment  is 
in  legal  effect  no  judgment.  By  it,  no  rights  are  divested. 
From  it  no  rights  can  be  obtained.  Being  worthless  in 
itself,  all  proceedings  founded  upon  it  are  equally  worth- 
less. It  neither  binds  nor  bars  any  one.  All  acts  per- 
formed under  it  and  all  claims  flowing  out  of  it  are  void. 
The  parties  attempting  to  enforce  it  may  be  responsible  as 
trespassers.  The  purchaser  at  a  sale  by  virtue  of  its  au- 
thority, finds  himself  without  title  and  without  redress.* 
The  first  and  most  material  inquiry  in  relation  to  a  judg- 
ment or  decree,  then,  is  in  reference  to  its  validity.  For  if 
it  be  null,  no  action  upon  the  part  of  the  plaintiff,  no  inac- 
tion upon  the  part  of  the  defendant,  no  resulting  equity  in 
the  hands  of  third  persons,  can  invest  it  with  any  of  the 
elements  of  power  or  of  vitality.  This  inquiry  is  to  be 
prosecuted,  only  by  an  investigation  of  jurisdictional  facts, 
upon  whose  real  or  assumed  existence  every  valid  judgment 
must  stand. 

g  118.  Jurisdictioa — '*The  power  to  hear  and  determine 
a  cause,  is  jurisdiction;  it  is  coram jwdtce  whenever  a  case  is 
presented  which  brings  this  power  into  action;  if  the  peti- 
tioner states  such  a  case  in  his  petition,  that  on  a  demurrer 


1  Campbell  v.  MeCahan,  41  111.  45; 
Boberts  v.  Stowers,  7  Bush.  295;  Huls 
V.  Buntim,  47  111.  396;  Dane's  Ab.  Gh. 


146,  art.  5,  $J  1.  8;  Sherrill  v.  Good- 
rum,   3  Humph,  430. 
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the  court  would  render  judgment  in  his  favor,  it  is  an  un- 
doabted  case  of  jurisdiction."*  ** Before  this  power  can  be 
affirmed  to  exist,  it  must  be  made  to  appear  that  the  law 
has  given  the  tribunal  capacity  to  entertain  the  complaint 
against  the  person  or  thing  sought  to  be  charged  or  affected; 
that  such  complaint  has  been  preferred,  and  that  such 
person  or  thing  has  been  properly  brought  before  the  tri- 
bunal to  answer  the  charge  therein  contained."'  There  can 
be  no  doubt  that  the  filing  of  a  petition  or  complaint  such 
as  ought  not  to  be  deemed  sufficient  upon  demurrer,  may 
confer  jurisdiction.  The  power  to  decide  upon  the  suffi- 
ciency of  a  cause  of  action  as  presented  by  the  complainants' 
pleading,  like  the  power  to  decide  any  other  legal  proposi- 
tion, though  erroneously  applied,  is  binding  until  corrected 
by  some  superior  authority.  * 

g  119.  Sources  of  Jurisdiction. — Jurisdiction  is  confer- 
red upon  courts  by  the  constitution  and  laws  of  the  country 
in  which  they  are  situate,  ''authorizing  them  to  hear  and 
determine  causes  between  parties  and  to  carry  their  judg- 
ments into  effect."*  Jurisdiction  over  the  subject  matter 
is  a  condition  precedent  to  the  acquisition  of  authority  over 
the  parties,  and  is  conferred  by  the  ''authority  which  organ- 
izes the  court  and  is  to  be  sought  for  in  the  general  nature 
of  its  powers  or  in  authority  specially  conferred."  Juris- 
diction over  the  person  is  obtained  by  service  of  process  or 
in  some  other  manner  authorized  by  law,  as  by  the  volun- 
tary appearance  of  a  party  during  the  progress  of  a  cause. 
Jurisdiction  over  the  res  "is  obtained  by  its  seizure  under 
process  of  fhe  court."* 

g  120.  Want  of  Jurisdiction  Over  Sul^ject  Matter.— A 
judgment  pronounced  by  a  tribunal  having  no  authority  to 
determine  the  matter  in  issue,  is  necessarily  and  incurably 
void,  and  may  be  shown  to  be  so  in  any  collateral  or  other 
proceeding  in  which  it  is  drawn  in  question.  *     A  criminal 


iCnited  States  u.  Arredonda,  6 
Peters,  7U9. 

"Jurisdiction  has  often  been  said 
to  be  the  power  to  hear  and  deter- 
mine. It  is  in  truth  the  power  to  do 
both,  or  either — to  hear  without  de- 
termining—or to  determine  without 
hearing.*'  Ex  parte  Bennett,  July 
term,  1872,  of  S.  G.  of  Cal. 


sSheldon  v.  Newton,  3  Ohio,  S.  494 

SMcNamara  on  Nullities,  p.  137. 

4  Withers  v.  Patterson,  27  Tex.  491. 

6  Cooper  V.  Beynolds,  10  Wall.  308. 

eOilliland  v.  Seller's  Admr.,  2  Ohio, 
S  223;  Morse  v.  Presby,  5  Foster,  299; 
Eaton  V.  Badger,  33  N.  H.  228. 
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information  in  the  Court  of  Common  Pleas,  or  a  common 
recovery  or  writ  of  right  in  the  King's  Bench,  would  be 
simply  void  and  could  not  even  be  pleaded  in  justification 
by  the  officer  of  the  court  who  executed  it.  ^  When  the  tri- 
bunal has  not  jurisdiction  over  the  subject  matter,  no  aver- 
ment can  supply  the  defect,  no  amount  of  proof  can  alter 
the  case.  As  power  over  the  subject  matter  is  given  by 
law,  nothing  but  an  additional  grant  from  legislative  au- 
thority can  extend  that  power  over  a  class  of  cases,  formerly 
excepted;  and  neither  the  acquiesence  of  the  parties  nor 
their  solicitations  can  authorize  any  court  to  determine  any 
matter  over  which  the  law  has  nut  authorized  it  to  act.  * 
The  grant  of  jurisdiction  must  proceed  from  competent 
authority.  Where  a  court  acts  under  and.  by  virtue  of  a 
certain  Act,  and  such  Act  is  unconstitutional,  its  judgments 
are  void.  The  jurisdiction  resting  on  the  Act,  and  the  Act 
resting  on  no  sufficient  support,  both  must  fall.  ^ 

g  121.  Iioss  of  Jurisdiction.  —  A  tribunal  having  un- 
doubted jurisdiction  of  a  cause  at  a  certain  stage,  may  lose 
such  jurisdiction  at  some  subsequent  stage  of  the  pro- 
ceedings. This  frequently  happens  when  a  judgment  has 
been  pronounced  in  the  appellate  court  upon  appeal.  The 
judgment  of  the  superior  court  in  this  case  can  not  be 
varied  in  the  original  tribunal;  nor  examined  for  any  other 
purpose  than  to  carry  it  into  (effect;  nor  reviewed  for  error 
apparent;  nor  intermeddled  with,  further  than  to  settle  so 
much  as  has  been  remanded.*  Neither  can  the  lower  court 
do  anything  to  prevent  the  immediate  execution  of  the  judg- 
ment of  the  appellate  court.  ^  If  the  statute  requires  regu- 
lar terms  to  be  held  for  the  trial  of  causes,  the  court  in  the 
intervals  between  those  terms,  is  for  the  purpose  of  conduct- 
ing trials,  in  the  same  condition  as  though  its  authority 
over  the  case  was  entirely  withdrawn.  It  is  no  longer  a 
court.     Judicial  .powers  can  not  be  conferred  upon  it  by 


1  Moore  v.  Houstan,  3  S.  &  B.  169; 
Williamson's  case,  2  Casey,  9,  18; 
The  case  of  the  Marshalsea,  10  Coke, 
68,  76. 

2  Dicks  V,  Hatch,  10  Iowa,  380; 
State  V.  Fosdick,  21  La.  An.  258; 
Mora  V.  Euzac,  21  Id.  754;  Moore  v, 
Ellis,  18  Mich.  77. 


3  Reed  i?.  Wright,  2  G.  Greene,  15. 

^  Ex  parte  Hihholdv.V.  S.  12  Pet. 
488;  McClanahan's  Heirs  v.  Hender- 
son's, 1  Monr.  261. 

cMarysville  v.  Buchanan,  3  Cal. 
212;  McMillan  v,  Bichards,  12  Id. 
468. 
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consent  of  the  parties;  and  any  judgment  rendered  upon  a 
trial  had  in  pursuance  of  such  consent  is  void,  ^  and  is  so 
wanting  iq  even  the  color  of  judicial  authority  that  it  will 
not  be  reversed  upon  appeal.*     If  the  same  district  is  com- 
posed of  different  counties,  a  trial  in  one  of  the  counties  on 
the  commencement  day  of  a  term  in  another  county,  though 
sanctioned  by  the  written  stipulation  of  both  parties,   is 
coram  iion  judice.^     In  California,  a  judgment  by  virtue  of 
statute  authority,  may  be  entered  in  vacation.     If  in  a 
cause  the  court  order  thai  "upon  filing  of  proofs,  and  testi- 
mony as  taken  by  the  court  commissioner,  and  the  case  be 
submitted  to  the  court  and  decided  at  chambers,  and  the 
decision  and  judgment  be  entered  as  of  this  term  of  the 
court;"  and  the  court  thereafter  considers  such  testimony 
after  the  adjournment  of  the  term,  and  enters  its  judgment 
in  vacation,  such  judgment  is  not  void.  The  order  amounted 
to  a  submission  in  presenii.     Such  submission  having  been 
made  in  term  time  the  court  was  authorized  to  enter  judg- 
ment thereon  in  vacation.*     The  rule  that  a  judgment  is 
absolutely  void  if  pronounced  by  a  court  not  having*  juris- 
diction of  the  subject  matter,  is  equally  applicable,  v/hether 
the  judgment  proceeded  from  a  court  of  general  or  of  special, 
of  foreign  or  of  domestic  jurisdiction;  and  whether  the  judg- 
ment be  questioned  directly  or  collaterally.     But  courts  not 
having  jurisdiction   over  a  subject  matter,  may,  when  an 
improper  case  is  attempted  to  be  litigated  before  them,  de- 
termine their  own  want  of  jurisdiction,  and  as  an  incident 
of  that  determination  may  render  judgment  for  costs.* 


iGarlick  v.  Dunn,  42  Ala.  404; 
Brnmley  v.  State,  20  Ark.  77;  Galusha 
V.  Butler,  2  Scam.  227;  £x  parie  Os- 
bom,  24  Ark.  479. 

1  Wick8  V.  Lud^ig,  9  Cal.  175;  Nor- 
wood I*.  Kenfield,  34  Cal.  333;  Doss 
V.  Waggoner,  3  Tex.  515. 

sBates  v.  Gage,  40  Cal.  183;  Gregg 
V,  Cooke,  Peck,  82. 

But  in  Iowa,  by  statute,  a  trial 
commenced  with  a  bona  fide  expecta- 
tion of  being  finished  before  the  close 
of  the  term  may  be  proseouted  nntil 


its  close,  though  it  reaches  into  the 
succeeding  term.  State  v.  Knight, 
19  Iowa,  94. 

^  Ex  parte  Bennett,  July  Term,  1872 
of  S.  C .  of  Cal. ;  Pac .  Law  Eeporter, 
vol.  4,  p.  87. 

5  King  V.  Poole,  36  Barb.  242; 
Gormlyv.  Mcintosh,  22  Barb.  271; 
Jordan  v.  Dennis,  7  Met.  590.  Blair 
V.  Cummings,  39  Cal.  667;  People  ex 
rel  Leet  v.  County  Court  of  Placer 
County,  Oct.  Term  1869. 


KoTS  TO  $  121.    Tebms  of  Court. — In  the  absence  of  any  statute  provid- 
ing to  the  contrary,  the  term  is  lost  unless  the  judge  appear  at  the  appointed 
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g  122.     Courts  of  Record  and  (Courts  not  of  Record. — ^If , 

in  the  examination  of  a  judgment,  it  be  satisfactorily  ascer- 
tained that  the  court  whose  sentence  it  is,  had  jurisdiction 
over  the  subject  matter  of  the  action,  and  was,  at  the  rendi- 


time  and  open  court;  and  all  subsequent  proceedings  are  void.  {People  v. 
Sanchez,  24  Cal.  17;  People  v.  BradtoeU,  2  Cow..  445.)  The  presence  of  the 
judge  is  also  indispensable  to  the  continuation  of  a  term  properly  opened. 
Thus,  in  a  case  in  Illinois,  the  judge  having  held  the  term  until  a  certain 
day,  adjourned  it  till  the  next  day.  He  then  left,  authorizing  (so  far  as  he 
could)  the  clerk  and  sheriff  to  open  and  adjourn  court  from  day  to  day  until 
another  judge  arrived.  But  when  this  action  was  called  in  question,  the 
Supreme  Court  of  the  State  held  that  **  the  judge  had  nu  power  to  authorize 
the  ministerial  officers  of  the  court  to  exercise  judicial  powers,  even  in  open- 
ing and  adjourning  the  court,"  and  that,  as  a  consequence,  that  the  term 
expired  on  the  first  day  of  the  judge's  absence.  (  Wight  v.  WaUbaum,  39  HI. 
554.)  If  special  terms  are  authorized  to  be  held  after  the  giving  of  certain 
notice,  a  trial  had  and  judgment  entered  at  such  a  term;  but,  in  the  absence 
of  the  required  notice,  is  certainly  so  irregular  as  to  be  set  aside  on  appeal, 
and  is  probably  void.  (Orman  v.  PUei/f  16  Cal.  186.)  In  the  cases  cited, 
declaring  proceedings  void  because  transacted  at  a  time  or  place  where  the 
court  was  not  authorized  to  transact  business,  the  facts  rendering  the 
action  cdram  nonjudice  seem  to  have  appeared  on  the  record,  or  to  have  been 
admitted  by  the  parties.  But  a  question 'of  some  difficulty  may  arise  where 
the  record  does  not  show  whether  the  judgment  was  entered  in  t^^rm  or  not. 
The  general  presumptions  indulged  in  favor  of  the  proceedings  of  courts  of 
general  jurisdiction  ought,  so  far  as  they  are  concerned,  to  make  a  prima 
fade  case  in  favor  of  those  proceedings  in  all  cases,  and  to  shield  them  from 
all  collateral  attacks  in  those  States  where,  as  in  California,  jurisdictional 
presumptions  seem  to  be  sacred.  In  Tennessee,  the  objection  was  made  on 
appeal,  that  while  the  court  appeared  to  have  been  opened  at  the  proper 
place  at  the  first  day  of  the  term,  it  was  nowhere  shown  where  its  subse- 
quent sessions  were  held.  But  the  objection  was  overruled,  because  it  was 
presumed  by  law  that  the  court  was  held  where  it  first  met,  until  the  con- 
trary was  shown.  {Smith  v.  State,  9  Humph.  10.)  In  regard  to  a  case 
w^here  the  records  of  the  court  failed  to  disclose  what  adjournments  were 
made  after  opening  the  term,  the  Supreme  Court  of  North  Carolina  said: 
"  The  term  of  a  court  is  in  legal  contemplation  as  one  day;  and  although  it 
may  be  open  many  days,  all  its  acts  refer  to  its  commencement,  with  the 
particular  exceptions  in  which  the  law  may  direct  certain  acts  to  be  done  on 
certain  other  days.  It  is  seldom  necessary  that  the  day  of  any  proceeding 
should  appear  in  making  up  the  record,  distinct  from  that  of  the  beginning 
of  each  term,  although  a  minute  may  be  kept  of  each  day's  doings.  Nor  is 
it  necessary  that  there  should  be  adjournments  from  day  to  day,  after  the  term 
is  once  opened  by  the  judge;  nor,  if  there  should  be,  that  they  should  be 
recorded,  in  order  to  preserve  the  authority  of  the  court  to  perform  its 
functions.  The  court  may,  in  fact,  not  adjourn  during  the  whole  term,  but 
be  always  open;  though,  for  the  convenience  of  suitors,  an  hour  of  a  par- 
ticular day,  or  of  the  next  day,  may  be  given  them  for  their  attendance.  If 
the  record  state  the  time  of  doing  an  act,  as  the  statement  is  unnecessary,  so  it 
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tion  of   its  judgment,   authorized  to  act  as  a  court,  the 

next   inquiry  will  be  whether  the  court  was  empowered 

to  determine  the  right  of  the  parties  over  whom  it  has 

assumed  to  act.     The   next  matter  to  be   ascertained,  is 

whether  the  judgment  was  rendered  by  a  court  of  general 

or  of  special  jurisdiction.     There  is  no  well  defined  test 

by  which  to  determine  in  all  cases  whether  a  court  belongs 

to  the  one  class  or  to  the  other.     But  all  courts  invested  with 

a  general  common  law  jurisdistion,  in  law  or  in  equity,  are, 

when  exercising  such  jurisdiction,  properly  included  in  the 

first  class;  while  all  such  courts  as  are  erected  upon  such 

principles  that  their  judgments  must  be  disregarded  until 

proceedings  conferring  jurisdiction  are  shown,  belong  to 

the  second  class.  ^     These  classes  are  frequently  designated 

as  courts  of  record,  and  courts  not  of  record.     Courts  of 

1  Harvey  v.  Tyler,  2  Wall.  328;  Kemple's  Lessee  v.  Kennedy,  5  Crch.  185. 


ifi  harmless  snrplnsage,  unless  the  day  be  beyond  the  period  to  T\'hich  the 
term  legally  extends."  {State  v.  Martin,  2  Iredell  Law,  122.)  In  New  York, 
it  is  said  that  a  court  will  be  presumed  to  have  continued  open  until  its 
adjoxunment  is  shown.  {People  y.  Central  City  Bankf  53  Barb.  412.)  Lan- 
guage employed  by  Chief  Justice  Wallace,  of  California,  in  the  matter  of  the 
appUc»ition  of  Bennett,  on  habeas  corpus,  at  July  Term,  1872,  goes  ftir 
towards  asserting  that  a  judgment  entered  in  vacation  without  either  trial, 
argument  or  submission,  is  valid.  He  said :  **  The  principal  objection  made  for 
the  petitioner,  as  we  understand  it,  is  that  the  cause  here  was  tiied  in  chambers, 
and  not  in  open  court — and  it  is  said  that  there  is  no  authority  to  try  a  cause 
except  in  open  court." 

**  But  even  if  this  be  so,  we  do  not  see  that  it  would  follow  that  a  judg- 
ment rendered  in  a  cause  which  had  been  tried  at  chambers  would,  for  that 
reason,  necessarily  be  void,  in  the  absolute  sense." 

*'  The  district  court  unquestionably  had  jurisdiction  of  the  subject  matter 
and  of  the  parties  litigant.  Had  the  court  itself  rendered  the  judgment  in 
question  in  open  session  at  a  regular  term,  without  trial,  without  proof,  and 
even  without  submission  of  the  cause  for  decision,  such  judgment,  however 
erroneous,  would  not  be  held  void  upon  a  mere  collateral  attack.  To  main- 
tain that  it  would,  would  be  to  ignore  the  obvious  distinction  between  a  total 
want  of  authority  upon  the  one  hand,  and  the  erroneous  exercise  of  the  con- 
ceded authority  upon  the  other." 

And,  speaking  of  the  power  to  enter  judgment  in  vacation,  the  judge,  in 
the  same  opinion,  says:  **It  is  a  power,  too,  which  is  no  more  dependent 
upon  or  affected  by  the  fact  of  trial  had,  or  trial  not  had,  than  if  the  judg- 
ment had  been  entered  in  term  time  by  the  court.  The  hearing  of  proofs, 
the  argument  of  counsel,  in  other  words,  the  ir'ud  had — or  the  absence  of 
any  or  all  these,  neither  confer  jurisdiction  in  the  first  instance,  nor  take  it 
awuy  after  it  has  once  fully  attached." 
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record,  having  authority  over  the  subject  matter,  are  com- 
petent to  decide  upon  their  own  jurisdiction,  and  to  exercise 
it  to  final  judgment,  without  setting  forth  upon  their  records 
the  facts  and  evidence  upon  which  their  decision  is  based. 
Their  records  are  absolute  verities  not  to  be  impugned  by 
averment  or  proof  to  the  contrary.  ^  A  court  may  possess 
powers  of  a  limited  and  subordinate  character,  and  yet  not 
be  a  court  of  special  or  limited  jurisdiction,  in  the  sense 
that  it  ought  to  certify  everything  precisely.  * 

"  Theuse  of  the  words  'superior'  and  'inferior,'  or  'limited' 
and  'general,'  however  apt  they  may  have  once  been,  are  less 
so  at  this  time  and  place,  and  their  duties,  in  view  of  our  sys- 
tem and  mode  of  procedure,  would  be  better  performed  by 
the  terms  'courts  of  record'  and  'courts  and  tribunals  not 
of  record.'"^  "A  court  of  record  is  that  where  the  acts  and 
judicial  proceedings  are  enrolled  on  parchment  for  a  per- 
petual memorial  and  testimony,  which  rolls  are  called  the 
records  of  the  court,  and  are  of  such  high  and  super- 
eminent  authority,  that  their  truth  is  not  to  be  called  in 
question."*  The  Circuit,  District,  and  Territorial  Courts 
of  the  United  States  are  courts  of  record,  and  so  are  the 
Orphan's  courts  in  Pennsylvania  and  Alabama,  and  the  Pro- 
bate courts  in  Arkansas  and  California.  Prior  to  1858  the 
Probate  court  in  the  last  named  State  was  a  court  of  limited 
jurisdiction,  and  its  proceedings  were  required  to  show  the 
facts  conferring  upon  the  court  its  authority  to  act.*  The 
judgments  of  justices  of  the  peace  are  favored  with  the 
same  presumptions  as  though  they  were  pronounced  in 
courts  of  record,  in  the  States  of  Pennsylvania,  •  Connecti- 
cut,'' Vermont,®  Tennessee, •  and  Mississippi.*" 

g  123.  Special  Po-wers. — ^The  jurisdiction  exercised  by 
courts  of  record,  is,  in  many  cases,  dependent  upon  special 
statutes  conferring  an  authority  in  derogation  of  the  common 


iGrignon'B  Lessee  v.  Astor,  2  How. 
U.  S.  319;  Kex  v.  Carlisle,  2  B.  &  Ad. 
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« Peacock  v.  Bill,  1  Saund,  74. 

3Hahn  u.  Kelley,  34  Oal.  391. 

43  Stcph.  Comm.  583;  3  Bl.  Comm. 
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S.  469. 
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law,  and   specifying  the  manner  in  which  such  authority 
shall  be   employed.      The    decided  preponderance  of  ad- 
judged cases  upon  the  subject,  establishes  the  rule  that 
judgments  arising  from  the  exercise  of  this  jurisdiction, 
are  to  be  regarded  in  no  other  light  and  supported  by  no 
other  presumptions  than  though  they  originated  in  courts 
not  of  record.     The  particular  state  of  facts  necessary  to 
confer  jurisdiction,  will  not  be  presumed;  and  if  such  facts 
do  not  appear,  the  judgment  will  be  treated  as  void.  ^     The 
Supreme  Court  of  the  United  States  has  laid  dowh  the  rule, 
that  when   a  statute  prescribes  the   manner  in  which  the 
rights  conferred  by  it  are  to  be  pursued,  and  the  powers 
delegated  by  it  are  to  be  exercised  in  a  special  and  summary 
manner,  the  proceedings  of  the  court  will  be  considered  as  of 
the  same  character  as  the  proceedings  of  courts  not  of  record ; 
but,  when  the  statute  confers  new  powers  and  rights,  to  be 
brought  into   action  by  the  usual  form  of  common  law  or 
of  chancery  practice,  the  proceedings  and  judgments  of  the 
court  will  have  all  the  characteristics  of  the  proceedings 
and  judgments  of  courts  of  record.^     The  doctrine  that 
the  judgments  of  courts  of  record  are  of  any  less  force,  or 
are  to  be  subjected  to  any  closer  scrutiny,  or  that  they  are 
attended  with  any  less  liberal  presumptions,  when  created 
by  virtue  of  a  special  or  statutory  authority,  than  when 
rendered  in  the  exercise  of  ordinary  jurisdiction,  has  been 
repudiated  in  some  of  the  States;^  and   the  reasons  sus- 
taining this  repudiation,  have  been  stated  with  such  clear- 
ness and  force  as  to  produce  the  conviction  that  the  doctrine 
repudiated  has  no  foundation  in  principle,  however  strongly 
ii  may  be  sustained  by  precedent.     In  the  first  place  it  is 
shown  that  the  discrimination  between  courts    of  record 
and  courts  not  of  record,   *'is  founded  upon  considerations 
of  the  wisest  policy,  which  are  obvious^  to  all.     Courts  of 
record  are  presided  over  by  men  of  experience  and  learned 


iSbiTers  v,  Wilson,  5  Harr.  and  J. 
130;Fo8ter  V.  Glazener,  27  Ala.  391  and 
663;  Thatcher  v.  PoweU,  6  Wheat. 
119;  Striker  v.  KeUy.  7  HUl.  24;  Den- 
ning, V.  Corwin,  11  Wend.  647;  Lud- 
lov  i\  Johnson,  3d  Ohio,  553;  Mitchell 
V.  Rankle,  25  Tex.  Snpp.  132;  Adams 
V.   Je&ies,   12  Ohio,  253;  Cone   v. 


Cotton,  2  Blackf.  82;  Earthman  u. 
Jones,  2  Yerg,  493;  Barry  v.  Patterson, 
3  Humph.  313;  Wight  v.  Warner,  I 
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8  Harvey  v.  Tyler,  2  Wall.  342. 
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in  the  law,  assisted  by  counsel  also  of  experience  and  learn- 
ing, who  in  the  discharge  of  their  duties  to  their  clients, 
necessarily  act  as  advisers  of  the  court.     Their  proceedings 
are  conducted  with  solemnity  and  deliberation  and  in  strict 
conformity  with  established  modes,  with   which  long  ex- 
perience has  made  the  court  and  bar  familiar,  and,  above 
all,  they  are  taken  down  and  made  a  matter  of  record  at  or 
about  the  time  they  transpire.     Of  inferior  courts  as   a 
general  rule,  none  of  these  tilings  can  be  affirmed,"    In  the 
second  place  it  is  sho\^'n  thft  none  of  those  reasons  upon 
which  the   discrimination  between   different  courts  rests, 
tends  to  justify  any  discrimination  between  different  pro- 
ceedings conducted  by  the   same  court.     That  whether  a 
court  proceeds   according  to   the  "course  of  the  common 
law,"  or  according  to  some  authority  conferred  and  some 
course  prescribed  by  a  statute,  it  is,  in  either  case,  presided 
over  by  the  same  judge,  assisted  by  the  same  counsel  and 
officers;  and  conducted  with  the  same  wisdom,  caution  and 
solemnity.     In  either  case,  its    proceedings    are    equally 
matters  of  record,  and  equally   subject  to  fixed  and  well 
understood  laws.     And  finally,  it  is  suggested  that,  as  no 
reason  has  been  given  for  regarding  the  same  tribunal  with 
different  degrees   of  consideration,  according    to    circum- 
stances which  seem  not  to  affect  its  claims  to  our  confidence, 
therefore  all  its  adjudications,  though   arising  out  of  the 
exercise  of  lawful  jurisdiction  conferred  at  different  times, 
or  from  different  but  e'qually  competent  courts,  should  be 
subjected    to    similar    rules    and    indulged     with     equal 
presumptions.* 

g  124.  Presumption  in  favor  of  Jurisdiction. — ^If  it  be 
ascertained  that  a  judgment  or  decree  under  examination, 
was  rendered  by  a  court  of  record  in  the  exercise  of  its 
ordinary  jurisdiction  over  the  subject  matter  in  litigation, 
the  next  fact  to  be  determined  is,  whether  the  court  had 
jurisdiction  over  the  person  against  whom  the  judgment  has 
been  obtained.  The  preponderance  of  authorities  shows 
that,  in  a  collateral  proceeding,  this  fact  must  be  deter- 
mined by  an  inspection  of  the  matters  contained  in  what  at 
the  time  of  entering  the  judgment,  constituted  the  record 
or  judgment  roll.     Any  other  paper  which  happens  to  be 

1  See  opinion  of  Sanderson,  J.  in  Hahn  v.  Kelly,  34  Cal.  391. 
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on  file  in  the  case,  and  improperly  attached  to  the  record, 
must  be  disregarded.  The  record,  however,  may  be  silent 
upon  the  subject  of  jurisdiction.  It  may  fail  to  show 
whether  the  proceedings  taken  to  bring  the  defendant  with- 
in the  authority  of  the  court  were  sufficient  or  insufficient; 
or,  for  aught  that  appears  by  the  judgment  roll,  no  attempt 
may  have  been  made  to  perform  some  act  essential  to  juris- 
diction. ''Nothing  shall  be  intended  to  be  out  of  the 
jurisdiction  of  a  superior  court,  but  that  which  expressly 
appears  to  be  so."^  Hence  though  the  existence  of  any 
jurisdictional  fact  may  not  be  affirmed  upon  the  record,  it 
will  be  presumed  upon  a  collateral  attack,  that  the  court,  if 
of  general  jurisdiction,  has  acted  correctly,  and  with  due 
authority,  and  its  judgment  will  be  as  valid  as  though  every 
fact  necessaiy  to  jurisdiction  affirmatively  appeared.  The 
decisions  to  this  effect  are  very  numerous.^  If  a  stat- 
nte  required  a  certain  affidavit  to  be  filed  prior  to  the 
rendition  of  judgment,  it  will  be  presumed,  in  the  absence 
of  any  statement  or  showing  upon  the  subject,  that  such 
affidavit  was  filed.'  One  acting  in  a  court  of  record  as 
attorney  in  foci  for  a  party,  will  be  presumed  to  have  satis- 
fied the  court  of  his  authority  to  act,  and  the  proceedings 
cannot  be  collaterally  attacked,  because  the  proof  of  such 
authority  does  not  appear  in  the  record.^  A  case  decided 
at  an  early  day  in  New  York,  seemed  to  be  in  opposition  to 
the  current  of  authorities  on  the  subject  of  the  presumptions 
which  attend  the  proceedings  of  courts  of  record  when  called 
in  question  collaterally.'  The  opinion  in  this  case,  so  far 
as  it  placed  proceedings  of  "  superior"  courts  upon  the 
same  footing  with  those  of  ''  inferior"  courts,  was  soon  after 
overruled.  •  A  few  other  cases  are  reported,  which  do  not 
seem  to  be  entirely  consistent  with  the  rule  upon  this  sub- 


tGosset  V  Howard,  10  Q.  B.  453. 
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ject.  *  But  it  was  reserved  to  the  court  deciding  the  case 
of  Sieen  v.  Steen,  25  Miss.  513,  to  exhibit  an  extraordinary 
misconception  of  the  law,  by  the  use  of  the  following  lan- 
guage :  "  It  is  also  a  fixed  rule  on  this  subject,  that  the  record 
of  the  judgment  must  show  upon  its  face  that  the  court  did 
have  jurisdiction  of  the  person.  Unless  it  so  appears,  the 
judgment  is  a  nullity,  for  it  will  not  be  presumed  that  the 
court  had  jurisdiction  unless  the  record  shows  that  fact." 

g  125.  No  Presumption  Against  the  Record. — ^The  pre- 
sumption in  favor  of  proceedings  of  courts  of  record  are 
indulged  only  in  relation  to  those  jurisdictional  matters, 
concerning  which  the  judgment  roll  is  silent.  But  no  pre- 
sumptions in  support  of  the  judgment  are  to  be  allowed  in 
opposition  to  any  statement  contained  in  the  record.  If  an 
act  be  stated  in  the  roll  as  having  been  done  in  a  specified 
manner,  no  presumption  arises  that,  at  some  future  time, 
the  act  was  done  in  a  better  or  more  sufficient  manner.  If 
it  appear  that  the  process  was  served  in  a  particular  mode, 
no  other  and  different  service  can  be  presumed.  To  indulge 
such  a  presumption  would  be  to  contradict  the  record  w^hich 
imports  absolute  verity.  When,  therefore,  the  record  shows 
that  certain  steps  were  taken  to  procure  jurisdiction,  and 
the  law  does  not  consider  those  steps  sufficient,  the  judg- 
ment will  be  regarded  as  void  for  want  of  jurisdiction  over 
the  defendant.^ 

g  126.  Defects  in  Obtaining  Jurisdiction. — ^There  is  a 
difference  between  a  want  of  jurisdiction,  and  a  defect  in 
obtaining  jurisdiction.  At  common  law  the  defendant  was 
brought  within  the  power  of  the  court  by  service  of  the 
hrevia  or  original  writ.  In  this  country  the  same  object  is 
accomplished  by  service  of  summons,  either  actual  or  con 
structive,  or  of  some  other  process  issued  in  the  suit;  or  by 
the  voluntary  appearance  of  the  defendant  in  person  or  by 
his  attorney.  From  the  moment  of  the  service  of  process, 
the  court  has  such  control  over  the  litigants  that  all  its  sub- 
sequent proceedings,  however  erroneous,  are  not  void.  If 
there  is  any  irregularity  in  the  process  or  in  the  manner  of 
its  service,  the  defendant  must  take  advantage  of  such 
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well  V.  Spangh,  26  Ind.  319;  Gwin  v. 
McCarroll,  1  S.  A  M,  351. 


« Clark   t?.  Thompson,  47  111.  25; 
Hnhn  u.  Kelly,  34  Cal.  391. 


r 


DEFECTS  m  OBTAININa  JURISDICTION.  99 

irregularity  by  some  motion  or  proceeding  in  the  court 
where  the  action  is  pending.     The  fact  that  defendant  is  not 
given  all  the  time  allowed  him  by  law 'to  plead,  or  that  he 
was  served  by  some  person  incompetent  to  make  a  valid 
service,  or  any  other  fact  connected  with  the  service  of  pro- 
cess, on  account  of  which  a  judgment  by  default  would  be 
reversed  upon  appeal,  will  not  ordinarily  make  the  judg- 
ment vulnerable  to  a  collateral  attack.^     In  case  of  an 
attempted  service  of  process  the  presumption  exists  that 
the  court  considered  and  determined  the  question,  whether 
the  acts  done  were  sufficient  or  insufficient.     If  so,  the  con- 
clusion reached  by  the  court,  being  derived  from  hearing 
and  deliberating  upon  a  matter    which,   by  law,   it  was 
authorized  to  hear  and  decide,  though  erroneous,  can  not  be 
void.     When,  in  a  proceeding  by  attachment,  the  ground 
required  by  the  statute  for  the  issuing  and  execution  of  the 
process  has  been  laid,  and  the  process  has  been  issued  and 
executed,  the  jurisdiction  of  the  court  is  complete.     If  the 
subsequent  proceedings  do  not  conform  to  law,  the  judg- 
ment may  be  reversed^    When  there  has  been  an  insufficient 
publication,  or  an  entire  failure  to  publish,  the  proceedings 
are  not  so  invalidated  as  to  be  made  void.*     A  service  of 
process  defective  in  giving  four  days  notice  when  the  law 
required  five  days  notice,  is  nevertheless  sufficient  to  sup- 
port the  judgment  of  a  justice  of  the  peace.  ^     But  the  pro- 
cess may  be  so  defective  as  to  be  in  substance  no  process, 
as  when  it  does  not  state  the  place  or  time  where  and  when 
the  defendant  is  required  to  appear  and  make  his  defense. 
In  such  case  it  has  been  held  that  no  jurisdiction  had  been 
obtained  over  the  person  of  the  defendant  and  that  the 
judgment  had  no  validity  against  him.^     The  same  conclu- 
sion was  announced  where  the  officer  serving  the  process 
was  the  plaintiff  in  the  suit.^ 

»WhitweU  V.  Barbier,  7  Cal.  54;  401;  Hendrick    v.    Whittemore,    IO5 
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g  127.  Constructive  Service. — In  most  of  the  decisions 
upon  the  subject,  statutes  authorizing  the  service  of  process 
'\  by  publication,  have  been  construed  as  in  opposition  to  the 
course  of  proceedings  at  common  law;  and  a  strict  compli- 
ance with  all  the  material  directions  of  the  statutes,  has 
been  required  to  appear  upon  the  face  of  the  record  in  order 
to  impart  validity  to  the  judgment.^  A  publication  madein 
the  absence  of  any  law  authorizing  it,  is  the  same  in  effect  as 
no  publication.  A  judgment  based  upon  it  is  void.*  "The 
general  presumption  indulged  in  support  of  the  judgments 
and  decrees  of  the  superior  courts  is,  however,  limited  to 
jurisdiction  over  persons  within  their  territorial  limits — 
persons  who  can  be  reached  by  their  process — ^and  also  over 
proceedings  which  are  in  accordance  with  the  course  of  the 
common  law.  Whenever  it  appears,  either  from  inspection 
of  the  record  or  by  evidence  outside  of  the  record,  that  the 
defendants  were,  at  the  time  of  the  alleged  service  upon 
them,  beyond  the  reach  of  the  process  of  the  court,  the 
presumption  ceases,  and  the  burden  of  establishing  the 
jurisdiction  over  them  is  thrown  upon  the  party  who  invokes 
the  benefit  or  protection  of  its  judgments  and  decrees.  So 
too,  the  presumption  ceases  when  the  proceedings  are  not 
in  accordance  with  the  course  of  common  law."*  Construc- 
tive service  by  publicatiiDn  in  a  case  where  the  defendants 
are  beyond  the  territorial  limits  of  the  court  by  virtue  of 
an  order  made  and  enforced  by  the  military  authorities  in 
time  of  war;  and  are  not  allowed  to  return,  is  a  mere  idle 
ceremony.  It  can,  by  no  possibility,  afford  to  defendants  an 
opportunity  of  making  a  complete  defense,  or  of  appearing 
in  court  and  attending  to  their  interests.  A  judgment  based 
upon  it  is  void.*  But  a  party  who  voluntarily  entered  the 
Confederate  lines  to  engage  in  hostilities  against  the  United 
States;  and  who,  on  that  account,  is  not  able  to  return,  can 
not  urge  a  condition  of  facts  resulting  from  his  own  wrong, 
as  a  valid  objection  to  proceedings  against  him  as  an  ab- 
sentee. ^     But,  in  quite  a  number  of  cases,  the  same  pre- 
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sumptions  hare  been  applied  to  judgments  based  upon  con- 
stmctive  service  as  to  those  based  upon  actual  service.  The 
position  is  taken  that  presumptions  of  regularity  are  applica- 
ble to  the  proceedings  of  courts  of  record,  not  because  of  the 
particular  means  vehich  those  tribunals  happen  to  employ, 
under  the  authority  of  the  law,  for  the  purpose  of  acquiring 
jurisdiction  over  the  defendant;  but  because  of  the  high 
character  of  the  courts  themselves;  and  that  this  character 
is  essentially  the  same  in  all  cases,  irrespective  of  the 
methods  employed  in  the  execution  of  process.  Therefore, 
the  fact  that  the  affidavit  required  by  law  to  precede  and 
authorize  the  order  for  publication,  does  not  appear  from  ^ 
the  record,  will  not  make  the  judgment  vulnerable  to  col- 
lateral attack.^  Constructive  service,  though  not  employed 
in  the  manner  now  generally  authorized  by  statute,  was 
nevertheless  well  known  to  the  common  law,  and  to  the 
chancery  practice,  at  an  early  period.*  It  is,  therefore,  **a 
proceeding  according  to  the  course  of  common  law."^- 

g  128.  Appearance  By  Attorney. — By  the  ancient  prac- 
tice, the  litigants  appeared  in  person,  and  were  not  author- 
ized to  appear  by  attorney  without  special  authority  from 
the  crown.  At  a  later  day,  the  right  to  appear  by  attorney 
was  recognized  by  various  statutes.  Under  these,  the 
attorney  was  at  first  appointed  orally  in  court.  Subsequently, 
he  was  required  to  have  his  authority  to  act  reduced  to  writ- 
ing and  filed  in  the  court.  The  rules  have  been  gradually 
relaxed  until  now,  when  it  is  presumed,  in  all  collateral 
proceedings,  that  an  attorney  who  has  appeared  for  a  liti- 
gant, without  service  of  process,  had  authority  to  act  for 
the  person  whom  he  assumed  to  represent.  *  This  presump- 
tion is,  in  a  collateral  proceeding,  not  merely  prima  fojcie^ 
it  is  conclusive;  and  the  party  whose  appearance  appears  to 
have  been  made  by  an  attorney,  will  not  be  permitted  to 
prove  that  he  never  authorized  the  attorney  to  represent 
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him.  1  Other  decisions,  however,  indicate  that  the  authoriiy 
of  the  attorney  can  always  be  disputed.^  Where  a  warrant 
of  attorney  has  been  given  to  confess  judgment,  and  the 
plaintiff  engages  an  attorney  to  act  under  such  warrant,  the 
case  is  very  different  from  that  of  an  ordinary  appearance. 
If  the  warrant  be  insufficient,  the  defendant  is  not  bound  by 
the  judgment.* 

g  129.  Default. — The  record  may  show  that  the  judg- 
ment was  entered  by  the  clerk,  upon  the  default  of  the 
defendant.  The  clerk  has  no  judicial  functions.  The  statute 
directs  the  judgment.  The  clerk  acts  as  the  agent  of  the 
statute,  in  writing  out  and  filing  its  judgment  among  the 
records  of  the  court.  If  the  law  did  not  authorize  its  agent 
to  act,  the  judgment  is  without  any  authority  and  is  there- 
fore void.  Thus,  where  several  defendants  were  sued  upon 
a  joint  liability,  and  a  portion  summoned  to  answer  the 
complaint,  the  clerk,  not  being  so  authorized  by  law,  en- 
tered judgment  by  default  against  those  who  were  sum- 
moned and  in  default,  the  judgment  was  declared  to  be 
void.*  Judgment  for  costs  entered  by  the  clerk  in  the  ab- 
sence of  a  cost  bill  is  also  void.*  A  judgment  by  default 
entered  within  the  time  prescribed  for  the  defendant  to  ap- 
pear in  a  justice's  court  is  void  in  Missouri.  ^  The  service 
of  notice  of  a  motion  to  dissolve  an  attachment  on  account 
of  irregularity,  made  by  the  defendant's  attorney,  is  not 
such  an  appearance  as  will  support  a  judgment  by  default.  "^ 
If,  however,  in  a  case  where  the  authority  of  a  clerk  to  enter 
judgment  is  undoubted,  he  err  in  the  performance  of  his 
duty,  as  by  making  the  entry  for  too  large  a  sum,  his  action 
is  not  void,  but  only  erroneous.  ^ 

g  130.     Findings  of  Jurisdiction. — ^It  may  happen,  when 
that  part  of  the  record  containing  the  evidence  of  service. 
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shows  an  insufficieBt  service,  that  other  parts  of  the  record, 
and    especially  the  judgment,  disclose  the  fact  that  the 
matter  of  jurisdiction  has  been  considered  and  determined 
by  the  court.     The  conclusion  or  finding  upon  this  subject 
may  appear  by  recitals  stating  that  defendant  has  been 
cited  to  appear,  or  that  he  has  entered  his  appearance,  or 
that  his  default  for  not  appearing  has  been  duly  entered. 
These  findings  are  as  conclusive  upon  the  parties,  in  all 
collateral  proceedings,  as  any  adjudication  of  the  court  can 
be.     It  must  be  presumed  that  they  were  supported  by  suf- 
ficient testimony,  not  set  forth  in  the  record.     Thus,  though 
the  return  upon  a  summons  against  A.  B.  certifies  a  service 
of  such  summons  upon  0.  D.,  and  the  judgment  states  that 
A.  B.  has  been  summoned,  the  record  is  not  necessarily 
contradictory.     The  error  in  th^  service  of  process  may 
have  been  corrected  by  service  of  the  summons  on  the 
proper  person.     And,  since  the  statement  to  this  eiOfect  is 
made  by  the  court,  it  will  be  conclusively  presumed  that  it 
acted  upon  ample  evidence  and  with  due  deliberation  before 
making  such  statement;  and  the  judgment  will  be  impreg- 
nable to  any  collateral  assault.^     The  same  rules  and  pre- 
sumptions attach  to  proceedings  in  a  court  of  general  juris- 
diction in  California  to  enforce  the  payment  of  taxes,  as  to 
proceedings  in  any  other  class  of  actions.     A  recital  in  the 
decree,    ''that  all  owners  and  claimants  of  the  property 
above  described  have  been  duly  summoned  to  answer  the 
complaint  herein,  and  have  made  default  in  that  behalf,"  is 
sufficient  to  bind  all  claimants  of  the  property  in  suit.    The 
fact,  that  the  summons,  as  served  by  publication,  omitted 
the  name  of  one  of  the  defendants,  to  whom  the  property 
was  assessed,  is  not  fatal  to  the  decree;  because,  from  the 
above  recital,  it  must  be  presumed  that  the  court  had  suffi- 
cient proof  of  the  service  of  such  defendant,  though  it  does 
not  appear  in  the  judgment  roll.  * 

g  131.  Jurisdiotional  Inquiries,  Confined  "to  the  Re- 
cord."— We  have  hitherto  assumed  that  the  question  of  the 
jurisdiction  of  a  court  of  record  over  the  parties  to  any 
domestic  judgment  must,  in  all  collateral  proceedings,  be 
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determined  by  the  record;  and  that  the  answer  to  this  ques- 
tion is  not,  except  in  some  direct  proceeding  instituted 
against  the  judgment,  to  be  sought  from  any  extraneou£i 
proof.     This  doctrine  seems  to  be  the  natural  and  unayoid- 
able  result  of  that  stamp  of  authenticity  which,  from  the 
earliest  times,  was  placed  upon  the  "record,"  and  which 
gave  it  such  **  uncontrollable  credit  and  verity  that  no  plea, 
proof  or  averment  could  be  heard  to  the  contrary."    Pro- 
ceeding undoubtedly  from  the  reliance  which,  in  the  primi- 
tive stages  of  practice,  was  placed  on  the  official  memorials 
of  the  proceedings  of  courts,  and  supported  by  the  rule, 
that  the  best  evidence  ought  always  to  be  heard,  to  the 
exclusion  of  all  inferior  evidence,  this  doctrine  has  received 
the  endorsement  of  the  courts  of  last  resort  of  more  than  a 
majority  of  the  States  of  this  Union.     The  principles  on 
which  it  rests  are  clearly  and  ably  stated  by  Gholson,  J., 
in  CaUen  v.  EUizon  (13  Ohio  S.  p.  446),  in  the  following  lan- 
guage:  "When  process  is  instituted — when,  on  a  demand 
for  it  in  the  prescribed  mode,  the  process  of  the  court  is 
issued — the  steps  taken  under  that  process  must  be  matter 
proper  for  the  consideration  of  the  court.     The  court  must 
determine  whether  the  suit  is  prosecuted — ^whether  the  de- 
mand for  the  thing  to  which  a  right  is  asserted  is  continued. 
So,  if  it  be  claimed  that  process  has  been  waived,  the  fact 
of  waiver,  or  the  authority  to  waive,  as  shown  by  the  evi- 
dence, must  be  decided  by  the  court.    This  determination 
or  decision  may  be  express  on  the  very  point,  as  by  an 
assertion  on  the  record,  that  the  process  has  been  served, 
or  that  the  party  has  appeared  by  an  attorney,  or  it  may  be 
necessarily  implied  in  the  action  of  the  court  upon  the  de- 
mand of  the  party.     The  determination  or  decision,  that  a 
party  has  been  served  with  process,  or  that  he  has  givea 
authority  to  waive  process,  if  in  truth  he  has  not  been 
served,  or  given  such  authority,  is  a  determination  or  de- 
cision, when  he  has  no  opportunity  to  be  heard.     Hence, 
the  right  to  show  in  opposition  to  the  record  of  such  deter- 
mination or    decision,   the  truth  by  evidence  has    been 
claimed,  as  required  by  the  principles  of  natural  justice. 

"  If  the  court  acts  at  all  upon  the  question  whether  a  party 
has  been  served  with  process,  or  has  authorized  an  appear- 
ance in  the  absence  of  such  party,  then  the  decision  must 
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be  made  at  the  risk  of  an  incorrect  conclusion.  And  it 
would  be  absnrd  to  require  notice  of  such  enquiry  as  that 
would  involve  a  similar  enquiry,  whether  there  were  notice  of 
that  notice.  The  court  must  act  upon  the  demand  for 
which  process  has  been  instituted,  either  with  or  without 
enquiry  into  the  fact  whether  such  process  has  been  served. 
That  there  should  be  no  enquiry,  that  a  judgment  by  default 
should  be  rendered  without  enquiry  into  the  fact  whether 
the  process  has  been  served  on  the  defendant,  cannot  with 
any  propriety  be  claimed.  If  then,  the  enquiry  should  be 
made,  what  effect  is  to  be  given  to  the  determination  or 
decision  ?  Is  it  obligatory,  unless  impeached  or  set  aside 
in  the  mode  prescribed  as  to  other  decisions  of  the  court, 
or  may  it  be  disregarded  as  null  and  void,  whenever  brought 
in  question,  upon  allegation  and  proof  that  the  party  in 
truth  had  no  notice  or  opportunity  to  be  heard  ?  Here 
arises  a  conflict  between  principles  of  policy,  which  require 
the  former  conclusion,  and  principles  of  natural  justice, 
which  lead  to  the  latter;  and,  as  might  be  expected  in 
eases  of  such  conflict,  the  decisions  of  courts  have  differed. 

"As  to  the  judgments  of  courts  of  general  jurisdiction, 
the  decisions  in  this  State,  though  perhaps  not  entirely 
uniform  or  consistent,  do  undoubtedly  show  a  strong  in- 
clination to  sustain  such  judgments  against  indirect  or  col- 
lateral attacks  on  their  validity  and  effect.  It  appears  to 
have  been  thought  that  natural  justice  is  satisfied,  when 
notice  is  required,  and  an  impartial  tribunal  established  to 
ascertain  and  determine  whether  it  has  been  given.  Nor 
can  it  be  properly  said  that  such  a  tribunal  has  jurisdiction, 
because  it  has  so  decided.  Its  decision  is  binding,  because 
it  was  authorized  to  make  it,  and  because  public  policy  and 
the  respect  due  to  the  Bove^ei^iy  it  repr^ents.  at  lekat  in 
tribtmals  acting  under  the  same  sovereignty,  requires  that 
the  decision  should  be  regarded,  while  it  remains  on  the 
record  unimpeached  and  unreversed. 

'  *  In  the  case  of  Lessee  of  Fowler  v.  Whiteman  (2  Ohio  State. 
270),  it  is  said  to  have  '  become  established  by  a  series  of 
decisions  in  Ohio,  that  the  finding  of  a  court  of  general 
jurisdiction  upon  a  subject  matter  properly  before  it  cannot 
be  impeached.'  The  finding  in  that  and  the  previous  cases 
there  referred  to,  was  upon  the  question  of  notice."   In  this 
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case,  from  which  this  quotation  is  made,  the  records  stated 
that  "  defendants  by  George  Collins,  Esq.,  their  attorney, 
come  into  court,  and  by  virtue  of  his  power  of  attorney 
filed  in  this  court,  confessed  judgment  for  the  defendant," 
etc.  It  was  claimed  that  the  power  of  attorney  found 
among  the  records,  did  not  appear  to  be  executed  by  some 
of  the  defendants,  and  that  other  of  the  defendants  were 
married  women,  incapable  of  executing  such  power.  But 
the  court  held  that  this  power,  though  found  among  the 
papers  in  the  case,  was  no  part  of  the  recai'd.  That  the 
object  of  filing  the  power  was  not  to  furnish  means  to  render 
the  judgment  void,  "but  to  furnish  the  parties  affected  by 
the  judgment,  ready  means  to  apply  to  the  court  itself  to 
correct  any  irregularity  or  error,"  and  that  no  such  applica- 
tion having  been  made,  the  judgment  must  be  regarded  as 
valid. 

The  rule  that  evidence  will  not  be  heard  in  a  collateral 
proceeding,  for  the  purpose  of  avoiding  a  judgment,  is  thus 
defended  in  the  case  of  Coit  v.  Haven  (  30  Conn.  p.  199  ) : 
"  But  the  counsel  for  the  defendants  urge  the  extreme 
hardship  to  which  a  party  may  be  subjected,  if  he  may  not 
deny  and  disprove  the  service  of  the  writ,  when  he  can  clearly 
show  that  in  fact  no  service  was  ever  made  on  him,  and 
that  he  never  had  notice  of  the  suit  in  any  form,  and  never 
heard  of  the  judgment  against  him  until  it  was  made  the 
ground  of  an  action.  They  say,  with  great  emphasis,  and 
the  argument  is  certainly  a  forcible  one,  can  it  be  that  a 
clerk  of  a  court  may  fabricate  a  record,  or  an  officer  make 
a  false  return  of  service,  and  yet  there  be  no  escape  for  one 
who  is  thus  by  a  judgment  in  the  suit  made  heavily  in- 
debted, or  found  guilty  of  a  wrong,  when  in  fact  he  is  per- 
fectly innocent,  or  never  owed  the  debt,  and  could  show  it 
clearly  if  he  had  a  chance  ?  Will  a  court,  they  ask,  because 
it  has  a  general  jurisdiction,  protect  and  give  effect  to  such 
a  fraud  ? 

"  It  will  not  be  claimed,  and  has  not  been  on  the  argu- 
ment, that  when  a  court  has  jurisdiction,  its  records  speaks 
absolute  verity,  because  it  is  the  record  of  the  court's 
doings;  and  being  a  court  of  final  jurisdiction,  there  must 
be  an  end  to  the  matter  in  dispute,  if  it  be  possible  to 
reach  that  end  at  all.    And  it  is  so  necessary  that  confidence 
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should  be  reposed  in  courts  of  a  high  character,  as  well  as 
in  the  records  of  such  courts,  that  on  the  whole,  and  in 
view  of  all  the  considerations  affecting  the  subject,  it  is  the 
only  safe  rule  to  give  the  decisions  of  courts  of  general 
jurisdiction  full  effect  so  long  as  they  remain  in  force, 
rather  than  to  leave  them  open  to  be  attacked  in  every  way 
and  on  all  occasions.  Being  domestic  judgments,  they 
can,  if  erroneous,  be  reviewed  by  proceedings  instituted 
directly  for  that  purpose  and  reversed  on  error,  or  by  a 
new  trial,  and,  if  the  danger  is  imminent  and  special, 
relief  can  be  temporarily  if  not  finally  obtained  by  applica- 
tion to  a  court  of  equity.  Any  other  rule  with  regard  to 
judgments  of  such  courts  would  be  attended  in  its  applica- 
tion with  Y&rj  great  embarrassment,  and  would  be  very 
dangerous  in  its  general  operation.  The  general  good 
clearly  requires,  and  has  therefore  established  the  rule, 
that  domestic  judgments  of  courts  of  general  jurisdiction 
can  not  be  attacked  collaterally." 

If  the  record  of  a  domestic  court  of  general  jurisdiction, 
declare  notice  to  have  been  given,  such  declaration  can  not 
be  contradicted  by  plea  or  proof,  because,  for  reasons  of 
public  policy,  the  records  of  such  courts  are  presumed  to 
speak  the  truth  and  can  be  tried  only  by  inspection.^  "  It 
is  not  to  be  denied  that  a  court  of  superior  jurisdiction  may 
so  make  a  record  in  a  case  where,  in  fact,  it  has  no  juris- 
diction, that  the  validity  of  the  judgment  cannot  be 
questioned  collaterally."*  The  fact  of  jurisdiction  appear- 
ing on  the  record  it  can  not  be  controverted.  Any  other 
matter  determined  by  the  court  might  as  well  be  disputed 
as  this. ' 

g  132.  Silence  of  the  Record. — ^A  large  proportion  of  the 
decisions  denying  the  right  to  collaterally  impeach  a  judg- 
ment or  decree,  for  want  of  jurisdiction  over  the  party  against 
whom  the  determination  has  been  made,  have  been  pro- 


»Selin  V.  Snyder,  7  S.  &  R.  166; 
FazT  V.  Ladd,  37  Verm.  156;  Eastman 
V.  Waterman,  26  Verm.  494;  Lyles  v. 
BobinBon,  1  Bail.  25;  Anltman  v. 
McLean,  27  Iowa,  129;  Penobscot  B. 
K.  Co.  V.  Weeks,  52  Maine,  548; 
HotchldBS  V.  Catting,  14  Minn.  537; 


Morgan  v.  Burnett,  18  Ohio,  535; 
Segee  v.  Thomas,  3  Bltchf.  0.  C.  11. 

sDeqnindre  v.  Williams,  31  Ind. 
444. 

sWesterwelt  v.  Lewis,  2  McL.  511; 
Riley  v.  Waugh,  8  Cush.  220;  State  v. 
Borden,  6  Eng.  519;  Delaney  v.  Gault, 
6  Casey,  63. 


108 


LAW  OF  JUDGMENTS. 


nonnced  where  the  service  of  process  appears  distinctly  or 
by  necessary  implication  npon  the  record.  Bat  '^it  is  a 
matter  of  no  consequence  whether  the  jurisdiction  of  the 
court  affirmatively  appears  upon  the  judgment  roll  or  not, 
for  if  it  does  not  it  will  be  conclusively  presumed."^  In  a 
recent  case  it  is  said:  '*We  concur  fully  in  the  doctrine  of 
the  numerous  cases  cited  for  plaintiff,  where  it  is  held  that 
a  domestic  judgment  of  a  court  of  record  of  general  juris- 
diction, proceeding  according  to  the  course  of  the  common 
law,  cannot  be  impeached  by  the  parties  to  it,  where  a  want 
of  jurisdiction  is  not  apparent  upon  the  record,  while  it 
remains  neither  annulled  nor  reversed."^  It  is  a  familiar 
principle  that  the  judgment  or  decree  of  a  court  of  general 
jurisdiction,  can  not  be  collaterally  questioned,  except  for 
want  of  authority  over  the  matter  adjudicated  upon.  ^  Fraud 
in  procuring  a  judgment  can  not  be  shown  by  the  parties 
to  such  judgment,  in  any  collateral  proceeding.*  An  offer 
being  made  to  prove  that  the  defendant,  at  the  time  of  enter- 
ing judgment  was  but  two  years  old,  and  that  no  service  of 
process  had  been  made  upon  him,  the  court  said:  '*The 
record  in  this  case  is  not  silent.  It  recites  that  due  notice 
had  been  given.  This  is  a  finding  of  the  court,  and  being 
shown  by  a  record  importing  absolute  verity,  can  not  be 
contradicted."^  An  action  was  commenced  against  a  person 
upon  judgment  rendered  for  costs  of  suit,  in  a  case  wherein 
he  was  plaintiff.  He  offered  to  prove  that  he  did  not 
authorize  the  act  of  the  attorney  who  instituted  the  former 
suit.  It  was  held  that  while  the  judgment  remains  of  record 
he  was  bound  by  it,  and  could  only  be  relieved  by  some 
direct  application.  • 

g  133.     Cases  Admitting  Parol  Evidence. — ^Many  courts, 
however,  have  been  deeply  impressed  by  the  apparent  vio- 
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«Yaple  V.  Titus,  41  Penn.  8.  202; 
Bhawhan  v.  Loffer,  24  Iowa,  217; 
Cook  V.  Darling,  18  Pick.  393; 
Stephenson  v,  Newcomb,  5  Harring, 


150;  Crafts  v.  Dexter,  8  Ala.  767;  Cox 
V.  Thomas'  Admr.,  9  Gratt.  323;  Fin- 
neran  v.  Leonard,  7  Allen,  54;  Blythe 
V.  Richards,  10  S.  k  B.  260. 

iCarpentier  v.  Oakland,  30  Cal. 
439;  Smith  v.  Smith,  22  Iowa,  516; 
People  V.  Downing,  4  Sanf.  189. 

6  Richards  v.  Kilf,  8  Ohio  S.  586. 

•Ward  V.  Barber,  1  E.  D.  Smith, 
423;  Ut.  Albans  v.  Bnsh,  4  Verm.  58; 
Finneran  v.  Leonard,  7  Allen,  54. 
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lation  of  natural  jastice,  involyed  in  condemning  a  party 
who  has  had  no  opportunity  of  presenting  his  defense — no 
notice  that  any  of  his  rights  or  interests  were  in  jeopardy. 
Yielding,  through  a  tenderness  for  the  special  and  unavoid- 
able  injustice  occasionally  done  to  litigants,  they  have,  in 
a  measure,  overlooked  the  interest  of  the  community  as  a 
whole ;  and  rather  than  sacrifice  the  individual  for  the  safety 
of  the  community,  they  have  jeopardized  the  best  interests 
of  the  community  to  secure  the  safety  of  the  individual. 
To  the  end  that  each  citizen  may  feel  assured  that  no  injury 
can  be  done  him  in  the  courts  without  his  notice,  actual  or 
constructive,  they  have  impaired  public  confidence  in 
judicial  authority;  they  ha^e  made  the  title  to  a  large  class 
of  property  precarious  and  tmstable,  by  taking  away  the 
uncontrollable  verity  of  the  record,  and  substituting  for  it 
the  interminable  uncertainties  of  parol  evidence;  and  instead 
of  allowing  parties  who  have  acquired  title  at  judicial  sales, 
to  rest  secure  in  the  presumption  that  courts  of  record 
always  "act  by  right,"  those  parties  have  been  required, 
often  without  notice  of  the  intended  attack,  to  defend  pro- 
ceedings, occurring  many  years  previous,  and  apparently 
free  from  vice  or  infirmity. 

The  principles  which  it  is  thought  are  sufficient  to  sup- 
port the  practice  of  leaving  the  question  of  jurisdiction  over 
the  parties  always  open  to  dispute  on  collateral  proceediugs, 
are  that  the  high  and  uncontrollable  verity  of  the  record 
never  attaches  until  the  court  has  obtained  jurisdiction  of 
the  person  of  the  defendant,  as  well  as  of  the  subject 
matter  of  the  action;  that  in  the  absence  of  the  fact  of  juris- 
diction over  the  parties,  there  is  no  power  competent  to 
make  a  record;  that  the  thing  offered  as  a  record  may  be 
nothing  but  an  unauthorized  paper;  that  the  law  contem- 
plates, upon  reasons  of  natural  justice,  that  no  man  shall 
be  deprived  of  any  of  his  rights  of  person  or  property 
without  an  opportunity  of  being  heard;  that  whenever  the 
judgment  of  any  tribunal  is  about  to  be  used  in  any  pro- 
ceeding, whether  direct  or  collateral,  it  is  incumbent  on  the 
court  wherein  it  is  offered  to  enquire  into  the  jurisdiction 
of  the  court  rendering  the  judgment;  and  that  no  court  can 
bring  a  party  within  its  power  by  virtue  of  false  findings 


110 


LAW  OP  JUDGMENTS. 


and  recitals.^  It  is  worthy  of  consideration  that  in  the 
greater  number  of  cases  usually  cited  as  authority  for  col- 
lateral attacks,  the  language  used  by  the  court,  though 
sufficiently  general  to  apply  to  domestic  judgments  of  courts 
of  general  jurisdiction,  valid  on  their  face,  was  employed 
in  determining  the  effect  of  judgments  either  of  a  sister 
State,  or  of  a  court  of  limited  jurisdiction,  or  of  a  court 
whose  want  of  jurisdiction  appeared  upon  the  record;  and 
that  in  those  cases  where  the  question  of  collateral  attack 
was  necessarily  inyolyed,  and  was  affirmatively  determined, 
such  determination  was  generally  based  upon  mere 
dicta.  The  opinion  of  Judge  Marcy  in  Starbuck  v.  Murray 
(6  Wend.  148),  is  frequently  cited  to  show.thatwant  of  juris- 
diction over  the  defendant,  may  always  be  proven.  He,  in 
deciding  whether  such  proof  should  be  received  against  a 
record  made  in  another  State,  said:  ''But  it  is  strenuously 
contended  that  if  other  matter  may  be  pleaded  by  the  de- 
fendant, he  is  estopped  from  asserting  anything  against  the 
allegation  contained  in  the  record.  It  imports  perfect  verity, 
it  is  said,  and  the  parties  to  it  cannot  be  heard  to  impeach 
it.  It  appears  to  me  that  this  proposition  assumes  the  very 
fact  to  be  established,  which  is  the  only  question  in  issue. 
For  what  purpose  does  the  defendant  question  the  jurisdic- 
tion of  the  court?  Solely  to  show  that  its  proceedings  and 
judgments  are  void,  and  therefore  the  supposed  record  is 
not  in  truth  a  record.  If  the  defendant  had  not  proper 
notice  of,  and  did  not  appear  to  the  original  action,  all  the 
State  courts,  with  one  exception,  agree  in  opinion  that  the 
paper  introduced  as  to  him  is  no  record;  but  if  he  cannot 
show,  even  against  the  pretended  record  that  fact,  on  the 
alleged  ground  of  the  uncontrollable  verity  of  the  record, 
he  is  deprived  of  his  defense  by  a  process  of  reasoning  that 
is  to  my  mind  little  less  than  sophistry.  The  plaintiffs  in 
effect  declare  to  the  defendant:  The  paper  declared  on  is  a 
record,  because  it  says  you  appeared,  and  you  appeared 
because  the  paper  is  a  record.  This  is  reasoning  in  a  circle. 
The  appearance  makes  the  record  uncontrollable  verity,  and 
the  record  makes  the  appearance  an  unimpeachable  fact. 


'Goudy  V.  Hall,  30  111.  109;  Web- 
ster V,  Beid,  11  How.  437;  Gwin  v. 
MoGaiToU,  1  S.  &  M.  351;  Baldwin  t?. 


Eimmel,  16  Abb.  Pr.353;lIlobt.  109; 
Johnson  v.  Wright,  27  Geo.  555. 
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The  fact  which  the  defendant  puts  in  issue  is  the  yalidity  of 
the  record,  and  yet  it  is  contended  that  he  is  estopped  by 
the  unimpeachable  credit  of  that  very  record  from  disprov- 
ing any  one  allegation  contained  in  it.    Unless  a  court  has 
jurisdiction,  it  can  never  make  a  record,  which  imports  un- 
controllable verity  to  the  party  over  whom  it  has  usurped 
jurisdiction,  and  he  ought  not  therefore  to  be  estopped,  by 
any  allegation  in  that  record,  from  proving  any  fact  that 
goes  to  establish  the  truth  of  a  plea  alleging  want  of  juris- 
diction.   So  long  as  the  question  of  jurisdiction  is  in  issue, 
the  judgment  of  a  court  of  another  State,  is  in  its  effect  like 
a  foreign  judgment;  it  is  prima  facie  evidence;  but  for  all 
the  purposes  of  sustaining  that  issue,  it  is  examinable  into 
to  the  same  extent  as  a  judgment  rendered  by  a  foreign 
court.     If  the  jurisdiction  of  the  court  is  not  impeached,  it 
has  the  character  of  a  record,  and  for  all  purposes  should 
receive  full  faith  and  credit."  The  language  of  this  opinion, 
though  general  in  terms,  was  used  in  relation  to  the  judg- 
ment of  a  court  of  another  State,  and,  therefore,  so  far  as  it 
reflects  upon  other  judgments,  is  a  mere  dictum.    A  number 
of  other  cases  in  the  same  State,  like  the  one  just  cited,  are 
sound  and  undoubted  as  to  the  points  necessarily  involved; 
but  as  to  reflections  upon  domestic  judgments  of  courts  of 
records  are  mere  dvcta,^ 

g  134.  ReaBons  for  Holding  the  Record  Conclusive. — 
AU  the  arguments  adduced  to  show  that  the  enquiry  into 
the  jurisdiction  over  the  parties  in  the  tribunal  pronouncing 
judgment,  should  on  all  occasions  be  considered  as  open, 
seem  to  admit  of  ready  answers.  That  the  matters  intended 
by  a  court  of  record  for  its  memorials,  may  be  proven  not 
to  be  a  record  by  parol  evidence,  is  in  conflict  with  the 
principles  recognized  from  the  earliest  times  of  our  common 
law,  that  the  plea  of  mil  tiel  record  was  to  be  decided  only 
by  insi)ection  of  the  alleged  matter  of  record.  The  court 
has  ample  authority  to  make  a  record;  and  it  is  not  true 


^  Borden  v.  Fitch,  15  Johns.  140; 
PoUard  v,  Wegener,  13  Wis.  569; 
Bloom  V.  Bnrdick,  1  Hill,  130;  Bape 
V.  Heaton,  9  Wis.  328;  Pendleton  v. 
Weed,  17  N.  Y.  72;  Steen  v.  Steen, 
25  Miss.  513;  ChenuDg  Canal  Bank  v, 
Jndson,    4  Seld.    254;    Edwards    v. 


Toomer,  14  S.  &  M.  80;  Noyes  v. 
Butler,  6  Barb.  613;  Pitzhagh  v.  Cus- 
ter, 4  Tex.  399;  Hard  v.  Shipman;  6 
Barb.  621 ;  Stallings  v,  GuUey ,  3  Jones' 
Law,  345;  Corwin  v.  Merritt,  3  Barb. 
341;  Elliott  v.  Peirsal,  1  Pet.  340; 
Dobson  V.  Pearce,  2  Kern.  156. 
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that  this  authority  is  dependent  upon  jurisdiction  over  the 
party  against  whom  the  record  speaks.  Neither  is  it  true, 
that  maintaining  the  verity  of  the  record,  in  collateral  pro- 
ceedings, is  more  repugnant  to  natural  justice  than  the 
opposite  course  would  be.  A  party  who  has  been  wronged, 
by  being  judged  without  any  opportunity  to  make  his  de- 
fense, may  avoid  the  adjudication  in  various  ways.  He 
may  appeal  to  some  higher  tribunal  and  have  the  judgment 
reversed;  he  may  move  in  the  tribunal  where  it  was  pro- 
nounced and  have  it  set  aside;  or  he  may  seek  and  obtain 
equitable  aid  to  prevent  its  execution.  It  is  true  he  cannot 
generally  affect  the  rights  of  innocent  third  parties,  growing 
out  of  a  judgment  regular  on  its  face.  But  as  to  those  par- 
ties, it  would  be  as  great  a  violation  of  the  principles  of 
"natural  justice"  to  deprive  them  of  property  acquired  for 
a  valuable  consideration,  by  establishing  some  hidden 
infirmity  preceding  the  judgment,  as  it  is  to  deprive  the 
defendant  of  Ma  rights,  by  maintaining  the  integrity  of  the 
record.  And,  as  the  law  cannot  minister  abstract  justice  to 
all  the  parties,  it  is  at  liberty  to  pursue  such  a  course  as 
will  best  subserve  public  policy.  This  course  requires  that 
there  should  be  confidence  in  judicial  tribimals,  and  that 
titles  resting  upon  the  proceedings  in  those  tribunals  should 
be  respected  and  protected.  The  hardship  arising  from  an 
erroneous  or  inadvertent  decision  upon  jurisdictional  ques- 
tions, is  no  greater  than  that  issuing  from  an  erroneous  or 
inadvertent  decision  upon  other  matters.  That  the  reversal 
of  a  judgment  in  an  appellate  court  shall  not  affect  rights 
acquired  under  it,  by  third  parties,  is  a  rule  universally  and 
uncomplainingly  acknowledged. 

§  135.  Judgment  Never  Void  for  Error. — Jurisdiction 
being  obtained  over  the  person  and  over  the  subject  matter, 
no  error  in  its  exercise  can  make  the  judgment  void.^  The 
authority  to  decide  being  shown,  it  cannot  be  divested  by 
being  improperly  or  incorrectly  employed.  Error  of  de- 
cision may  be  corrected,  but  not  so  as  to  reach  those  who 


iWimberly  v.  Hurst,  33  lU.  166; 
Cloud  v.  El  Dorado  Co.,  12  Cal.  128; 
Ez  parte  WatkiM,  3  Pet.  193;  Preston 
V,  Clark,  9  Geo.  246;  Blakely  v.  Cal- 
der,  1  Smith,  621;  B.  &  W.  E.  R.  Co. 


V.  Sparhawk,  1  Allen,  448;  Cailleteau 
V.  Ingouf,  14  La.  An.  623;  Balgiano 
V.  Cooke,  19  Md.  375;  Savage  v.  Hub- 
sey,  3  Jones  N.  C.  159;  Hathaway  v, 
Hemmingway,  20  Conn.  190. 
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have  in  good  faith  relied  upon  its  correctness/  The  same 
rules  apply  to  actions  to  recover  delinquent  taxes  as  in 
other  cases,  in  respect  to  collateral  attacks.^  It  cannot  be 
shown,  to  ayoid  the  effect  of  such  judgments,  that  the  taxes 
were  previously  paid. '  Neither  will  such  judgment  be  any 
the  less  effective  because  it  appears  from  the  judgment  roll 
that  the  assessment  was  illegal  and  yoid.^  A  statute  of  the 
State  of  Missouri  authorized  a  statutory  foreclosure  of 
mortgages  and  a  judgment  for  the  sale  of  the  premises,  and 
a  personal  judgment  against  the  mortgagor.  A  court  of 
general  jurisdiction  at  law  and  in  equity,  proceeding  under 
this  statute,  rendered  against  the  vendee  of  the  mortgagor 
a  foreclosure,  and  also  a  personal  judgment.  This  personal 
judgment,  in  an  elaborate  opinion,  was  held  to  be  void,  on 
the  ground  that,  in  addition  to  having  jurisdiction  over  the 
subject  matter  and  of  the  person,  the  court  must  be|authorized 
to  give  the  kind  of  relief  which  its  judgment  assumes  to 
grant.* 


iPnroley  v.  Hayes,  22  Iowa,  11. 

s Scott  t7.  Pleasants,  21  Ark.  364; 
Eitel  V.  Foote,  39  Gal.  439. 

sCadmoa  v.  Jackson,  52  Penn.  S. 
295. 

4  Mayo  V.  Ah  Loy,  32  Gal.  p.  477; 
Mayo  V.  Foley,  40  Gal.  281. 

These  two  cases  seem  to  me  irrecon- 
cilable with  a  portion  of  the  opinion 
in  the  case  of  Beilly  v.  Lancaster,  39 
Gal.  354.  In  Mayo  v.  Ah  Loy,  the 
conrt  said,  that  while  a  tax  imposed 
on  property  on  I  street,  to  pay  for 
improving  J  street,  would  be  nnan- 
thorized  and  invalid,  yet  if  snch  a  tax 
were  assessed  and  a  suit  begun  for  its 
eollection,  a  judgment  in  favor  of  the 
plaintiff,  if  the  conrt  had  jurisdiction, 
would  be  valid.  In  the  case  of  Mayo 
V.  Foley,  it  appeared  from  the  record, 
that  several  lots  had  been  assessed  in 
gross,  and  that  a  judgment  by  default 
had  been  rendered  in  a  suit  upon  such 
assessment.  The  assessment  was  con- 
ceded to  be  invalid.  But  its  want  of 
validity  was  held  not  to  affect  the 
judgment  rendered  to  enforce  it.  But 
in  Beilly  v.  Lancaster,  it  appeared 
8 


I  from  the  complaint  in  the  record  that 
the  tax  was  levied  and  assessed  by 
virtue  of  a  certain  Act  of  the  Legisla- 
ture. This  Act  was  unconstitutional. 
The  court  decided  that  the  judgment 
and  the  sale  thereunder  were  void. 
Why  and  upon  what  principles  a  per- 
son sued  for  a  tax  levied  by  virtue  of 
an  unconstitutional  law,  may  suffer 
judgment  to  be  entered  against  him 
without  affecting  his  rights,  is  not  ex- 
plained. This  action  was  brought  in 
a  court  of  general  [jurisdiction.  The 
court  had  authority  to  determine 
whether  the  tax  was  levied  under  a 
constitutional  law.  By  rendering 
judgment  for  plaintiff,  it  afCLrmed  the 
validity  of  the  tax  and  of  the  law. 
Why  was  this  judgment  coram  rwn 
judice?  If  not  coram  non  judice,  why 
was  it  void  ?  The  conrt  had  jurisdic- 
tion of  the  subject  matter  and  of  the 
parties.  Its  decision  was  erroneous* 
but  not  more  so  than  the  judgments 
in  question  in  the  cases  of  Mayo  v.. 
Ah  Loy  and  Mayo  v.  Foley. 
SFithian  v.  Monks,  43  Mo.  502. 
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g  136.  A  judgment  rendered  against  persons  jointly 
liable,  is  an  entirety,  and  if  void  as  to  one  defendant,  is 
void  as  to  all/  If,  in  an  action  on  a  judgment  against  sev- 
eral joint  defendants,  it  appears  that  one  of  them  was  never 
served  with  process,  the  judgment  is  considered  as  a 
nullity,  even  against  the  others.  ^  But  it  is  different  where 
the  parties  are  severally* liable.^ 

g  137.  In  Tennessee,  it  was  decided  that  it  is  essential 
to  the  validity  of  a  judgment  for  contempt,  that  it  should 
state  as  ground  for  its  jurisdiction,  the  matters  constituting 
the  alleged  contempt.*  But  this  decision  professes  to  be  a  de- 
parture from  the  common  law,  and  such  it  undoubtedly  is.^ 

g  138.  *  'Sunday  is  dies  nonjudicus;  and  by  the  common  law, 
all  judicial  proceedings  which  take  place  on  that  day,  are  void .  "• 

g  139.  Judgment  -without  Authority  of  Ck>uTt. — Where 
plaintiff,  in  open  court,  offered  to  let  defendant  take  judg- 
ment for  costs,  and  tendered  his  confession  to  that  effect, 
which  the  defendant  refused  to  accept,  and  the  court  de- 
clined to  enter,  the  clerk  at  request  of  plaintiff's  attorney 
entered  the  confession  in  the  minutes  of  the  court.  Held, 
that  this  entry  being  without  consent,  and  in  face  of  the 
decision  of  the  court,  was  a  nullity.  '^  But  in  another  case, 
a  decree  entered  without  being  legally  settled,  and  in  viola- 
tion of  the  express  directions  which  the  clerk's  minutes 
showed  were  given  by  the  court,  in  relation  to  the  pro- 
visions to  be  inserted,  no  motion  being  made  to  correct  or 
set  it  aside,  was  regarded  as  the  valid  decree  of  the  court.® 

g  140.  If  jurisdiction  be  obtained  over  the  defendant  in 
his  life  time,  a  judgment  rendered  against  him  subsequently 
to  his  death,  is  not  void.  • 


^Shuford  V,  Cain,  1  Abb.  U.  S.302. 

'Holbrook  v.  Murray,  5  Wend.  161. 

SBuffum  V.  Bamsdell,  55  Maine,252. 

4 State  V.  Galloway,  5  Cold.  326. 

6  Ex  parte  Summers,  5  Ired.  149; 
Burdett  ti.  Abbot,  14  East.  1;  Stock- 
dale  V,  Hansard,  9  Ad.  &  El.  1;  Sher- 
iff of  Middlesex's  Case,  11  Ad.  &  El. 
273. 

6 Chapman  v.  State,  5  Wkf.  Ill; 
Blood  I'.  Bates,  31  Verm.  147;  Swann 
V.  Broome,  3  Burr.  1595;  Pearce  v. 
Atwood,  13  Mass.  324;  Arthur  t;. 
Mosby,  2  Bibb.  589. 


TBnrefield  r.  Bryan,  8  Geo.  4C3. 

sCiishman  v,  Sbepard,  4  Barb.  113. 

oCoUins  V.  MitcheU,  5  Flor.  364; 
Loring  v.  Folger,  7  Gray,  505;  Cole- 
man V.  McAnulty,  16  Mo.  173;  Yaple 
V.  Titus,  41  Penn.  S  203;  Day  r.  Ham- 
burg, 1  Browne,  75;  Gregory  v. 
Haynes,  21  Cal.  443;  for  contra  opin- 
ion, see  Carter  v.  Carriger,  3  Yerg. 
411;  also  Morse  v.  Toppan,  3  Gray, 
411,  where  it  is  said  that  judgment 
"  must  be  against  one  capable  of  con- 
tracting for  it,  is  a  debt." 
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g  141.  A  judgment  against  a  party  not  named  in  the 
complaint,  nor  in  any  other -part  of  the  record,  is  void. 
We  cannot  presume  that  one  who  does  not  appear  to  have 
been  a  party,  had  his  day  in  court.* 

§  142.  Jurisdiction  over  a  party  being  obtained  con- 
tinues until  judgment;  and  he  must  therefore  take  notice  of 
all  the  proceedings  until  that  time.  After  judgment  he  is 
not  regarded  as  always  present  and  under  control  of  the 
court.  An  order  made  after  judgment  setting  aside  a  sale, 
no  notice  being  given  to  the  adverse  party,  will  not  avail  the 
pariy  who  procured  it.* 

g  143.  Jurisdiction  for  Certain  Purposes  Only.— Some- 
times a  court  may  have  jurisdiction  over  the  defendant  for 
certain  purposes  only:  Thus,  by  a  statute  of  the  State  of 
Ohio,  jurisdiction  was  given  the  court  of  common  pleas 
over  absent  defendants  on  publication  of  notice  **in  all 
cases  properly  cognizable  by  courts  of  equity  where  either 
the  title  to,  or  boundaries  of  land  may  come  in  question,  or 
where  a  suit  in  chancery  becomes  necessary  to  obtain  the 
recission  of  a  contract  for  the  conveyance  of  land,  or  to 
compel  the  specific  execution  of  such  contract."  Acting 
under  this  statute,  an  absent  defendant  was  proceeded 
against  by  publication  of  notice,  to  compel  the  specific  per- 
formance of  a  contract,  and  to  obtain  judgment  for  a  sum 
of  money  claimed  by  the  plaintiff  under  such  contract.  The 
court  gave  a  decree  for  the  performance,  and  also  for  the 
sum  of  money,  and  authorized  a  levy  to  be  made  to  satisfy 
the  decree.  The  action  of  the  court,  in  awarding  the  sum 
of  money,  was  attempted  to  be  justified  on  the  ground  that 
a  court  having  jurisdiction  for  one  parpose  might  exercise 
it  for  the  complete  settlement  of  the  matters  in  controversy, 
but  such  action  was  declared  void  for  want  of  jurisdiction 
over  the  defendant  for  the  purpose  of  rendering  a  personal 
judgment  against  him  for  a  sum  of  money. '^ 

§  144.  Disqualification  of  the  Judge. — It  occasionally 
happens  that,  while  a  court  has  jurisdiction  over  the  subject 
matter  in  controversy,  and  the  parties  to  the  action,  the 
judge  of  the  court  is  disqualified  from  acting  by  reason  of 
his  having  an  interest  in  the  suit,  or  his  being  related  to 


>Ford  V,  Doyle,  37  Cal.  34G;  Mose- 
ley  t*.  Cocke,  7  Leigh,  225. 


nVright  V.  Leclttire,  3  Clarke,  221. 
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Bome  of  the  parties,  or  his  being  within  some  of  the  dis- 
qualifications recognized  by  (he  common  or  by  the  statute 
law.  "It  is  a  maxim  of  every  country  that  no  man  should 
be  judge  in  his  own  cause.  The  learned  wisdom  of  enlight- 
ened nations  and  the  unlettered  ideas  of  ruder  societies  are 
in  full  accordance  upon  this  point,  and  wherever  tribunals 
of  justice  have  existed,  all  men  have  agreed  that  a  judge 
shall  never  have  the  power  to  decide  where  he  is  himself  a 
party.  In  England,  it  has  always  been  held,  that,  however 
comprehensive  may  be  the  terms  by  which  jurisdiction  is 
conferred  upon  a  judge,  the  power  to  decide  his  own  cause 
is  always  a  tacit  exception  to  the  authority  of  his  office. 
Such  1  conceive  to  be  the  law  of  this  state.  "^  These  prin- 
ciples extend  not  only  to  cases  in  which  the  judge  is  a  party 
upon  the  record,  but  also  to  other  cases  in  which  he  has  an 
interest,  however  minute,  as  where  one  of  the  parties  is  a 
corporation,  of  which  the  judge  is  one  of  the  stockholders.* 
g  145.  At  Common  Law. — While  it  is  well  settled  by 
the  common  law,  that  no  judge  ought  to  act  where,  from  in- 
terest or  from  any  other  cause,  he  is  supposed  to  be  partial 
to  one  of  the  suitors,  yet  his  action  in  such  a  case  is  re- 
garded as  an  error  or  irregularity,  not  affecting  his  juris- 
diction, and  to  be  corrected  by  a  vacation  or  reversal  of  his 
judgment,  except  in  the  case  of  those  inferior  tribunals 
from  which  no  appeal  or  writ  of  error  lies.^  **If  the  facts 
are  known  to  the  party  recusing,  he  is  bound  to  make  his 
objection  before  issue  joined  and  before  the  trial  is  com- 
menced, otherwise  he  will  be  deemed  to  have  waived  the 
objections  in  cases  where  a  statute  does  not  make  the  pro- 
ceedings void.  Except  in  cases  where  a  statute  forbids  it, 
the  parties  by  a  joint  application  to  the  judge,  suggesting 
the  ground  of  recusation,  expressly  waiving  all  objections 
on  that  account,  and  requesting  him  to  proceed  with  the  trial 
or  hearing  signed  by  them  or  their  attorneys,  may  give  the 
judge  full  power  to  proceed  as  if  no  objection  existed.  This 
is  denominated  in  civil  and  Scotch  law  prorogated  juris- 


*Wash.  Ins.  Co.  u.  Price,  1  Hopk. 
Ch.  1. 

aPlace  v.  Butternuts  Manf.  Co.,  28 
Barb.  503;  Gregory  v.  C.  G.  &  C.  R. 
R.  Co..  4  Ohio,  S.  G7o;  Wash.  In.  Co. 
V.  Price,  1  Hopk.  1. 


8  Dimes  v.  Grand  Junction  Canal 
Co.,  17  Jur.  73  and  16  E.  L.  &Eq. 
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diction;  and  a  tacit  prorogation  is  inferred  against  a  plaintiff 
who  brings  his  cause  before  a  judge  who  is  known  to  him 
to  be  disqualified  to  try  it;  and  against  a  defendant,  who 
knowing  the  existence  of  just  grounds  of  recusation,  appears, 
and  without  objecting,  offers  defenses  in  the  cause,  either 
dilatory  or  peremptory."^ 

g  146.  Statutory  Prohibitions. — In  most  of  the  States, 
statutes  have  been  passed,  which,  in  direct  terms,  prohibit 
judges  from  ^acting  in  certain  specified  cases.  Thus,  in 
Massachusetts,  it  was  provided  that  when  a  judge  of  pro- 
bate was  interested  in  an  estate,  the  same  should  be  settled 
in  another  county;  and  in  Alabama,  the  statute  enacted  that 
"no  judge  of  probate  shall  act  in  any  proceeding  or  take 
jurisdiction  of  any  matter  wherein  he  is  interested."  In 
both  of  these  States  it  has  been  decided  that  the  action  of 
any  judge  in  any  matter  where  he  is  interested  is  coi'am  non 
judice  and  void.*  A  statute  in  New  York  directed  that  "no 
judge  of  any  court  shall  act  as  such  in  any  cause  to  which 
he  is  a  party,  or  in  which  he  is  interested,  or  in  which  he 
would  be  disqualified  from  being  a  juror  by  reason  of  con- 
sanguinity or  affinity  to  either  of  the  parties."  This  was 
held  to  divest  the  judge  of  jurisdiction  in  the  extreme  sense, 
so  that  the  consent  of  the  parties  could  not  give  him  any 
authority  in  the  case .  "  The  party  who  desired  it  might  be 
permitted  to  take  the  hazard  of  a  biased  decision  if  he 
alone  were  to  suffer  for  his  folly — but  the  State  cannot 
endure  the  scandal  and  reproach  which  would  be  visited 
upon  its  judiciary  in  consequence.  Although  the  party 
consent,  he  will  invariably  murmur  if  he  do  not  gain  his 
cause  ;  and  the  very  man  who  induced  the  judge  to  act 
when  he  should  have  forebome,  will  be  the  first  to  arraign 
his  decision  as  biased  and  unjust.  If  we  needed  an  illus- 
tration of  this,  the  attempt  which  the  counsel  for  the  moving 
party  in  this  case  assumed  toward  the  court,  the  strain  of 
argument  he  addressed  to  it  and  the  impression  it  was  cal- 
culated to  make  upon  an  audience,  are  enough  to  show  that 


^Moses  17.  Julian,  45  N.-  H.  52; 
Shropshire  r.  State,  7  Eng.  IGO;  Ells- 
worth V.  Moore,  5  Clarke,  486;  Bald- 
win V.  Calkins,  10  Wend.  167. 


« Cottle  appellant,  5  Pick.  483; 
Coffin  tj.  Cottle,  9  Pick.  287;  Sigour- 
ney  V.  Libley,  21  Pick.  101;  Gay  v. 
Minot,  3  Cush.  252;  State  u.  Castle- 
berry,  23  Ala.  85. 
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whatever  a  party  may  consent  to  do,  the  State  cannot  afford 
to  yield  up  its  judiciary  to  such  attack  and  criticism  as  will 
inevitably  follow  upon  their  decisions  made  in  disregard  of 
the  prohibitions  of  the  statute  under  consideration."^  Tliis 
language  shows  in  a  clear  and  forcible  manner,  the  evils 
resulting  from  the  practice  of  permitting  any  judge  to  act 
under  any  circumstances  in  a  matter  wherein  his  judgment 
is  likely  to  be  attributed  to  improper  motives.  Neverthe- 
less it  is  stipulated  in  many  of  the  statutes  uj)on  this  subject, 
that  he  may  act  by  consent  of  the  parties  intorested.  But 
the  general  effect  of  the  statutory  prohibitions  in  the  several 
States,  is  undoubtedly  to  change  the  rule  of  the  common 
law  so  far  as  to  render  those  acts  of  a  judge,  involving  the 
exercise  of  judicial  discretion,  in  a  case  wherein  he  is  dis- 
qualified from  acting,  not  voidable  merely,  but  void.^  But 
a  judge  disqualified  from  trying  a  cause,  may  make  such 
orders  as  **  are  merely  formal,  or  as  are  necessary  for  the 
continuance  of  the  cause  to  a  future  term  at  which  a  quali- 
fied judge  may  be  present."^  On  this  ground  it  has  been 
decided  that  a  judge  who  is  assignee,  may  as  such  assignee, 
confess  judgment  against  himself  in  the  capacity  of  as- 
signee, in  his  own  court,  and  that  if  any  judge  is  sued  in 
his  own  court,  there  is  no  objection  to  his  entering 
judgment    against    himself  upon  his  own  confessions,  as 


1  Oakley  u.  Aspiuwall,  3  Comst.  547. 

sRetims  r.  Kearus,  5  Cold.  217; 
Converse  v.  McArthur,  17  Barb.  410; 
Schoonmaker  v.  Clearwater,  41  Barb. 
1^00;  Chambers  v.  Clearwater,  1  Keyes, 
310;  Ettate  of  White,  37  Cal.  190; 
Chambers  v.  Hodges,  23  Tex.  104; 
People  V.  De  la  Giierra,  24  Cal.  73; 
Ochus  V.  Sheldon,  11  Fla.  138. 

Where  the  statute  prohibits  the 
judge  from  acting  in  certain  cases,  un- 
less by  consent  of  the  parties  entered 
of  record,  the  Supreme  Court  of 
Alabama  in  a  recent  case  said  *'  We 
think  that  justice  vdW  be  best  sub- 
served by  ruling  that  the  disabilities 
mentioned,  render  the  proceedings  of 
the  court  voidable  only  and  not  void. 
These  disqualifications  may  be  un- 
known, or  so  obscure  as  to  require  a 


judicial  decision  to  determine  their 
existence.  It  is  a  serious  thing  to 
annul  the  judgments  of  the  courts, 
and  it  ought  not  to  be  done  where 
the  consent  of  the  parties  alone  is 
requisite  to  their  validity,  and  its 
entry  on  the  record  is  the  only  ad- 
missible evidence  that  it  was  given.** 
Hine  v.  Hussey,  45  Ala.  513. 

Act  of  Probate  Judge  in  Maasachu- 
setts  in  appointing  wife's  brother 
administrator  of  estate  of  which  her 
father  was  creditor,  being  a  case  in 
which  the  judge  was  disqualified  was 
held  void.  Hall  v.  Thayer,  1(»5  Mass. 
219. 
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snch  entry  does  not  require  any  judicial  investigation  or 
determination.  ^ 

§  147.  Where  two  out  of  three  judges  were  disqualified 
from  acting,  by  reason  of  having  been  attorneys  in  the  case, 
and  the  parties  stipulated  for  trial  before  a  single  judge,  the 
judgment  pronounced  by  such  judge,  the  others  sitting  pro 
forma^  in  order  to  constitute  a  court,  was  held  to  be  valid.* 

§  148.  One  who  supposes  himself  to  be  invested  with  an 
office,  and  who,  not  being  a  mere  usurper,  acts  in  good 
faith  as  a  judge,  may  constitute  a  court  de  facto.  An  ob- 
jection to  his  authority  or  commission  must  be  made  before 
the  trial,  or  it  will  be  disregarded.  ^  Where  the  constitu- 
tion of  a  State  required  a  judge  to  be  thirty  years  of  age,  it 
was  decided  that  if  the  appointing  power  selected  some 
person  as  judge,  who  was  less  than  thirty  years  old,  his  acts 
were  valid  until  he  was  removed  from  office.*  The  authority 
of  a  judge  cfe/acto  can  not  be  called  in  question  collaterally. 
His  title  to  the  office  can  be  considered  and  determined  only 
in  some  proceeding  instituted  for  that  purpose.  * 


1  Thornton  v.  Lane,  II  Geo.  520. 
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PART  I.-OF  THE  PARTIES. 

g  149.  Who  may  he  Parties. — ^The  power  and  aufchority 
of  our  courts  extend  over  every  class  of  persons  and  every 
species  of  property,  situate  within  the  territorial  limits  in 
which  those  courts  are  authorized  to  act,  and  subject  to  the 
same  sovereignty  which  organized  the  courts  and  invested 
them  with  judicial  functions.  Every  subject  is  therefore 
liable  to  be  made  a  party  litigant,  and  to  be  bound  by  the 
result  of  the  litigation.  Those  disabilities  arising  from 
infancy,  from  coverture,  or  from  mental  infirmities  which 
render  parties  incapable  of  being  bound  by  their  contracts, 
do  not  have  the  effect  of  exempting  any  person  from  the 
control  of  the  courts.  Beasoning  from  the  hypothesis  that 
a  judgment  is  a  contract,  a  few  of  the  courts  have  held  that 
parties  exempt  from  the  force  of  their  agreements,  could  not 
be  bound  by  a  judgment.  Thus  it  was  said  in  one  case : 
"  The  fact  that  defendant  was  a  married  woman  when  the 
judgment  was  rendered  against  her,  would  alone  be  a  good 
plea  to  this  action.  A  judgment  is  in  the  nature  of  a  con- 
tract; it  is  a  specialty,  and  creates  a  debt,  and  to  have  that 
effect,  it  must  be  taken  against  one  capable  of  contracting  a 
debt."^ 

g  150.  Married  Women. — The  case  just  cited  sustains 
the  doctrine,  that  a  married  woman  may  disregard  the  pro- 
cess of  the  court,  and  assert  against  any  judgment  rendered 
thereon,  the  defense,  of  coverture  which  was  available  to  her 
as  before  the  judgment.  Ajudgment  against  a/enime  covert 
upon  a  note,  made  during  her  coverture,  was  also  deemed  a 
nullity  in  Maryland.  The  principle  that  a  party  cannot 
impeach  a  judgment  on  any  ground  which  might  have  been 
pleaded  as  a  defense,  it  was  thought  had  no  application  to 
such  a  case,  because  the  defendant  was  not  competent  to 
employ  an  attorney  to  present  her  plea.^  But  these  cases 
run  in  opposition  to  the  strong  and  well  defined  current  of 
authority.  **The  acts  ot /emmes  covei^ty  in  pais,  may  be, 
and  frequently  are,  void;  yet  this  does  not  impair  the  c6n- 
clusive  force  of  judgments  to  which  they  are  parties,  and  if 
they  be  not  reversed  on  error  or  appeal,  their  effects  caimot 

>  Morse  v,  Tappan,  3  Gray,  411. 
<  Griffith  V.  Clarke,  18  Md.  457. 
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be  gainsaid,  when  they  are  enforced  by  ultimate  process, 
or  when  they  are  brought  to  bear  on  their  rights,  in  any 
future  controversy.  And  a  judgment  against  husband  and 
wife  may  be  satisfied  out  of  the  property  of  either,  or  out 
of  the  common  property."^  Where  a  mortgage  was  made 
by  a  woman,  in  her  maiden  name,  five  days  after  her  mar- 
riage, and  scire  facias  was  thereafter  regularly  prosecuted 
against  her,  on  the  mortgage,  to  judgment,  and  a  sale  was 
had  in  pursuance  thereof,  it  was  held  that  the  judgment 
could  not,  in  an  action  of  ejectment,  be  impeached  by  proof 
of  her  coverture.''  Judgments  against  femmes  covert  cannot 
be  set  aside  or  enjoined  in  equity,  without  establishing  such 
facts,  as  would  entitle  the  applicant  to  relief  independent  of 
the  fact  of  coverture,  with  the  exceptions  of  judgments 
shown  to  have  been  obtained  through  the  fraud  of  the  hus- 
band, in  combination  with  another  person.  It  is  not  enough 
that  a  married  woman  prove  facts  sufficient  to  have  avoided 
the  judgment  in  the  first  instance.  She  must  allege  and 
establish  that  she  was  deprived  of  a  full  defense  by  the 
contrivance  of  her  adversary.  The  inaction  of  her  husband 
will  not  sustain  the  charge  of  connivance.  ^  Ignorance  of 
her  legal  rights,  on  account  of  which  a  femme  covert  failed 
to  make  her  defense  at  law,  will  not  entitle  her  to  relief  in 
equity.*  In  Pennsylvania,  the  bond  of  a  married  woman, 
though  her  husband  join  in  it,  is  void.  A  judgment  entered 
on  such  bond  by  warrant  of  attorney,  is  void;  and  so  is  the 
judgment  in  scire  facias  to  revive  such  judgment,  and  a  sale 
thereunder  passes  no  title. '^ 

g  151.  Infants. — In  Illinois,  a  decree  of  a  court  of  gen- 
eral jurisdiction,  where  the  record  shows  that  notice  was 
served  on  an  infant  defendant,  in  person,  instead  of  on  his 
guardian  as  required  by  statute,  and  no  guardian  ad  litem 
was  appointed,  is  void.*  This  is,  however,  an  almost  iso- 
lated exception  to  the  current  of  authorities.  In  Kentucky, 
by  the  provisions  of  the  civil  Code,  no  judgment  is  to  be 
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rendered  against  an  infant  until  after  defense  by  a  guardian. 
Yet  a  judgment  pronounced  after  constructive  service  on  an 
infant,  without  the  appointment  of  any  guardian,  was  held 
to  "be  erroneous,  but  binding  until  reversed.  ^     The  general 
tendency  is  to  regard  the  plea  of  infancy  as  a  personal  plea 
which  may  be  waived.  ^     And  whether  such  plea  is  inter- 
posed or  not,  a  judgment  or  decree  against  an  infant,  prop- 
erly before  tlie  court,  is  as  obligatory  upon  him  as  though 
he  were  an  adult,  except  in  cases  where  he  is  allowed  time, 
after  coming  of  age,  to  show  cause  against  the  judgment  or 
decree.  ^     If  an  absolute  decree  be  made  against  an  infant, 
he  is  as  much  bound  as  a  person  of  full  age,  and  will  not  be 
permitted  to  dispute  the  decree,  except  upon  the   same 
grounds  which  would  be  available  if  he  were  an  adult.* 

§  152.  Lunatics. — While  an  occasional  difference  of 
opinion  manifests  itseK  in  regard  to  the  propriety  and 
possibility  of  binding /emwies  cove7i  and  infants  by  judicial 
I^roceedings,  in  which  they  were  not  represented  by  some 
competent  authority,  no  such  difference  has  been  made 
apparent  in  relation  to  a  more  unfortunate  and  more  de- 
fenseless class  of  persons;  but  by  a  concurrence  of  judicial 
authority,  lunatics  are  held  to  be  within  the  jurisdiction  of 
the  courts.  ^  Judgments  against  them,  it  is  said,  are  neither 
void  nor  voidable.  They  cannot  be  reversed  for  error  on 
account  of  defendant's  lunacy.  The  proper  remedy  in  favor 
of  a  lunatic  being  to  apply  to  chancery  to  restrain  proceed- 
ings, and  to  compel  plaintiff  to  go  there  for  justice.  *  In  a 
suit  against  a  lunatic,  the  judgment  is  properly  entered 
against  him,  and  not  against  his  guardian.  A  lunatic  has 
capacity  to  appear  in  court  by  attorney.  The  legal  title  to 
his  estate  remains  in  him,  and  does  not  pass  to  his  guardian. 
The  judgment,  to  be  effective,  cannot  therefore  be  against 
any  other  person  than  the  lunatic.'* 
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g  153.  Deceased  Parties. — Judgments  for  or  against 
deceased  persons  are  not  generally  regarded  as  void,  on 
that  account.  ^  Such  judgments  have  sometimes  been  up- 
held in  collateral  proceedings,  on  the  ground  that  their 
rendition  necessarily  implied  that  the  parties  were  then 
living;  and  that  this  implied  finding  in  support  of  judgments 
ought  not  to  be  allowed  to  be  impeached  by  evidence  not 
contained  in  the  record.*  A  suit  was  prosecuted  for  the 
benefit  of  A.,  in  the  name  of  a  nominal  plaintiff,  who  was 
dead,  without  any  objection  being  made  by  the  defendant; 
judgment  was  rendered  by  nil  dicU,  Defendant  petitioned 
for  a  supersedeas.  It  was  denied,  on  the  ground  that  the 
defendant  was  estopped  from  urging  the  death  of  plaintiff, 
by  his  failure  to  plead  it  when  he  had  an  opportunity  to  do 
so.  3  While,  in  a  case  like  this,  it  might  be  proper  to  up- 
hold the  judgment  on  the  grounds  here  taken;  and  while, 
in  other  cases,  where  the  parties  have  not  estopped  them- 
selves by  neglecting  to  make  proper  pleas,  the  judgment 
may  be  shielded  by  refusing  to  permit  any  collateral  attack 
for  the  purpose  of  showing  the  decease  of  one  of  the  par- 
ties, still,  cases  arise  where  the  death  of  a  party  appears 
upon  the  record.  Even  in  such  cases  the  judgment  is 
simply  erroneous,  but  not  void.  This  is  because  the  court, 
having  obtained  jurisdiction  over  the  party  in  his  lifetime, 
is  thereby  empowered  to  proceed  wdth  the  action  to  final 
judgment;  and,  while  the  court  ought  to  cease  to  exercise 
its  jurisdiction  over  a  party  when  he  dies,  its  failure  to  do 
so,  is  an  error  to  be  corrected  on  appeal  if  the  fact  of  the 
death  appears  upon  the  record,  or  by  writ  of  error  coram 
nobis  if  the  fact  must  be  shown  aliunde.  In  the  opinion  of 
the  court  in  Ewald  v.  Corheit  (32  Cal.  493),  language  is 
employed  which  sterns  inconsistent  with  the  theory  that  the 
court  retains  jurisdiction  to  pronounce  judgment  against  a 
party  after  his  death.  But  no  such  question  was  before  the 
court.  The  decree  under  consideration  in  that  case,  though 
rendered  subsequent  to  the  death  of  one  of  the  litigants, 
was  not  pronounced  until  his  executor  has  been  made  a 
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pariy  to  the  suit,  and  was  against  the  executor  and  not 
gainst  the  deceased.  The  decree,  being  against  the  ex- 
ecntor,  was  properly  held  not  to  be  binding  on  the  heirs. 

g  154.  '^Beaviter  alios  acta  alteri  nocere  non  debet.''  "A 
transaction  between  two  parties  ought  not  to  operate  to  the 
disadvantage  of  a  third."  ^  The  application  of  this  maxim 
to  the  law  of  judgments,  requires  that  no  person  shall  be 
affected  by  any  judicial  investigation  to  which  he  was  not  a 
party,  unless  his  relation  to  some  of  the  parties  was  such 
as  to  make  him  responsible  for  the  final  result  of  the  litiga- 
tion. It  is  a  general  rule  that  an  adjudication  only  takes 
effect  between  the  parties  to  the  judgment,  and  that  it  gives 
no  rights  to  or  against  third  parties.'  Though  the  above 
maxim  is  more  generally  quoted  than  the  maxim:  ^^Bes  inter 
alios  acta,  aliis  iiec  prodest,  nee  nocet"  "A  transaction  be- 
tween other  parties  neither  benefits  nor  injures  those  not 
interested,"  yet  this  latter  maxim  is  far  more  applicable  to 
judgments,  and  to  every  kind  of  estoppel  than  the  former, 
because  it  expresses  the  truth  that  no  person  can  bind 
another  by  any  adjudication,  who  was  not  himself  exposed 
to  the  peril  of  being  bound  in  a  like  manner,  had  the  judg- 
ment resulted  the  other  way.  The  persons  who  are  directly 
parties  to  a  judgment,  can  generally  be  ascertained  by  an 
inspection  of  the  record;  but  this  is  not  always  the  case. 
It  may  happen  that  the  name  of  some  of  the  parties  is  in- 
correctly stated.  **  The  weight  of  authority  is  that,  if  the 
writ  is  served  on  the  party  by  a  wrong  name,  intended  to 
be  sued,  and  he  fails  to  appear  and  plead  the  misnomer  in 
abatement,  and  suffers  judgment  to  be  obtained,  he  is  con- 
cluded, and  in  all  future  litigation  may  be  connected  with 
the  suit  or  judgment  by  proper  averments;"'  and  when 
such  averments  are  made  and  proven,  the  party  intended  to 
be  named  in  the  judgment  is  afl'ected  as  though  he  were 
properly  named  therein.*  In  an  action  to  which  there  were 
four  defendants,  the  names  of  but  three  appeared  in  the 
margin  of  the  entry  upon  the  record,  which  recited  the  ver- 
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diet  of  the  jury  and  the  judgment  of  the  court.  This  was 
held  to  be  a  valid  judgment  against  all  who  were  properly 
and  technically  parties  defendant  in  the  suit,  on  the  ground, 
that  this  entry  was  to  be  construed  by  referring  to  the  pro- 
cess, pleadings  and  proceedings  in  the  action.*  The  identity 
of  names  in  the  record  of  a  former  suit  with  those  in  a 
present  suit  prima  facie,  establishes  identity  of  parties; 
but  if  the  record  fails  to  demonstrate  the  identity,  it  may 
be  shown  by  evidence  aliunde.* 

g  155.  General  Expressions. — ^In  all  cases  where  the 
expression  in  the  judgment  is  general,  it  will  be  confined 
to  the  parties  served  with  process.^  Thus,  where  there  are 
two  defendants,  one  of  whom  is  served  with  process  and 
pleads,  and  the  judgment  entry  recites  that  the  parties 
came  by  their  attorneys,  it  will  be  intended  that  no  one 
came  but  he  who  has  been  summoned  and  has  plead.  ^  In 
Vermont,  a  record  similar  to  this  was  differently  construed. ' 
In  a  later  case  in  that  State,  the  record  showed  service  of 
process  on  two  out  of  four  defendants.  The  judgment 
recital  was  "that  defendants  came  by  their  attorney."  This 
entry,  it  was  held,  did  not  show  an  appearance  as  to  more 
than  the  two  defendants  served.  As  to  the  former  case,  it 
was  said  to  be  supportable  only  upon  the  assumption  that 
in  an  action  where  there  were  but  two  defendants,  the  use 
of  the  plural  term  ''parties,''  was  inconsistent  with  the 
theory  that  any  less  than  two  persons  appeared.  ^  If,  during 
the  'pendency  of  an  action,  a  nol.  pros,  be  entered  as  to 
some  of  the  defendants,  a  general  judgment  subsequently 
taken  against  the  "defendants,"  will  be  construed  to  in- 
clude only  those  as  to  whom  no  nol.  pros,  was  entered.'' 

g  156.  In  Same  Capacity. — Every  person  may ,  at  differ- 
ent times,  or  at  the  same  time,  occupy  different  relations, 
act  in  different  capacities,  and  represent  separate  and  per- 
haps antagonistic  interests.  It  is  a  rule  of  both  the  civil® 
and  the  common  law,  ®  that  a  party  acting  in  one  right  can 
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neither  be  benefited  nor  injured  by  a  judgment  for  or 
against  him,  when  acting  in  some  other  right.     As  familiar 
illustrations  of  this  rule,  it  is  said  that  a  judgment  against 
one  as  tutor,  ^  will  not  prevent  his  recovering  the  same  de- 
mand in  his  own  right;  that  **a  woman  is  not  estopped  after 
coverture  by  an  admission  on  record  of  herself  and  her 
husband  during  coverture;   and  an  heir  claiming  as  heir  of 
his  mother,  is  not  estopped  by  an  estoppel  upon  him  as  the 
heir  of  his  father."*     A  plaintiff,  suing  as  administrator  of 
his  wife,  is  not  affected  by  a  judgment  against  himself  in 
her  lifetime,  in  an  action  to  which  she  was  not  a  party.  ^    A 
decree  against  one  as  administrator,   on  a  bill  to  compel 
the  delivery  of  slaves  claimed  as  a  gift  from  the  intestate, 
will  not  conclude  his  rights  as  a  creditor,  on  a  bill  by  him 
against  the  former  plaintiffs,  to  set  aside  the  gift  convey- 
ance for  fraud.*     Nor  is  a  decree  against  the  validity  of  an 
entry,  in  a  suit  between  M.  and  A.,  any  bar  to  a  subsequent 
action  of  E.,  by  A.,  his  guardian  and  next  friend,  against 
M.,  involving  the  validity  of  the  same  entry.*     The  fore- 
closure of  a  mortgage,  by  an  action  to  which  a  widow  is 
made  a  party,  in  her  character  of  executrix  and  devisee, 
does  not  affect  her  claim  for  dower  in  the  mortgaged  prem- 
ises ;•  neither  does  a  foreclosure  against  herself  and  other 
heirs  of  the  mortgagee  (she  not  having  joined  in  the  mort- 
gage), no  reference  being  made  in  the  petition  to  her  right 
to  dower. ''  A  suit  by  the  president  of  the  Orphans' Court,  for 
the  use  of  the  assignee  of  the  husband,  for  the  amount  of 
the  share  of  the  wife,  is  no  bar  to  a  recovery  in  the  name  of 
the  same  officer  for  the  use  of  the  wife  and  her  husband,  as 
her  trustee.^     A  judgment  against  plaintiff,    suing  as  the 
assignor  of  a  non-negotiable  promissory  note,  without  the 
privity  of  the  assignee,  after  the  assignment  was  made,  and 
notice  thereof  given  the  debtor,  is  no  bar  to  an  action  by 
the  same  assignor,  for  the  use  of  his  assignee,  especially  if 
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there  is  reason  to  believe  that  the  former  action  was  prose- 
cuted in  fraud  of  the  rights  of  the  assignee.^ 

g  157.  Numerous  Paxties. — The  general  rule,  that  no 
person  can  be  treated  as  a  party  to  a  judgment  who  was  not 
also  a  party  to  the  action,  is  subject  to  some  exceptions. 
If  a  suit  be  brought  by  A.  for  himself  and  others  not  named, 
alleging  that  they  were  a  large  number  of  persons  interested 
under  a  deed  with  himself,  as  purchasers  for  a  valuable 
consideration,  and  that  they  were  so  numerous  that  it  was 
impracticable  to  bring  them  all  before  the  court,  the  decree 
rendered  in  the  suit  can  be  used  for  the  benefit  of  any  of 
the  unnamed  parties.'  While  it  is  a  general  rule,  that  cestui 
que  trusts  must  be  made  parties  to  bar  their  equitable  inter- 
ests, it  is  weU  settled  that  they  need  not  be,  if  very  numer- 
ous.' Where  real  estate  was  vested  in  trustees,  for  the  use 
of  two  hundred  and  fifty  subscribers,  it  was  held  to  be  un- 
necessary to  make  others  than  the  trustees  parties  to  the 
foreclosure  of  a  mortgage.*  A  similar  decision  was  made, 
where  the  trustee  for  the  holder  of  three  hundred  and 
twenty  railroad  bonds  was  sued  for  the  purpose  of  foreclos- 
ing a  prior  mortgage.  * 

g  158.  Adversary  Parties. — ^Parties  to  a  judgment  are 
not  bound  by  it,  in  a  subsequent  controversy,  between  each 
other,  unless  they  were  adversary  parties  in  the  original 
action.  If  A.  recovers  judgment  against  B.  and  0.  upon  a 
contract,  which  judgment  is  paid  by  B.,  the  liability  of  0. 
to  B.,  in  a  subsequent  action  for  contribution,  is  still  an 
open  question,  because,  as  to  it,  no  issue  was  made  or  tried 
in  the  former  suit.®  As  between  the  several  defendants 
therein,  a  joint  judgment  establishes  nothing  but  their  joint 
liability  to  the  plaintiff.  Which  of  the  defendants  should 
pay  the  entire  debt,  or  what  proportion  each  should  pay,  in 
case  each  is  partly  liable,  is  still  unadjudicated;''  but  a 
judgment  against  two  joint  debtors  prevents  either,  in  a 
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sait  with  the  other,  from  denying  the  existence  and  obliga- 
tion of  the  debt,  though  he  may  still  prove,  by  any  compe- 
tent evidence  in  his  power,  that  the  whole  burthen  of  the 
obligation  should  be  borne  by  the  other.  {Lloyd  v.  J?arr, 
11  Pa.  S.  41.)  One  of  several  plaintiffs  is  not  prevented  by 
a  judgment  from  showing,  when  called  upon  by  his  co- 
plaintiffs  to  contribute  his  proportion  of  the  expenses  incur- 
red, that  he  }iad  no  knowledge  of  the  institution  of  the  suit.* 
**It  is  the  constant  practice  of  courts  of  equity  to  decree 
between  co-defendants  upon  proper  proofs,  and  under  plead- 
ings between  plaintiffs  and  defendants,  which  bring  the 
respective  claims  and  rights  of  such  co-defendants  between 
themselves  under  judicial  cognizance.  But  the  language 
of  a  decree  in  chancery  must  be  construed  in  reference  to 
the  issue  which  is  put  forward  by  the  prayer  for  relief  and 
other  pleadings,  and  which  these  show  it  meant  to  decide. 
Hence,  though  the  language  of  the  decree  be  very  broad, 
and  emphatic  enough,  so  perhaps,  when  taken  in  the  abstract 
merely,  to  include  the  decision  of  questions  between 
the  defendants,  yet  when  the  pleadings  are  not  framed  in 
such  a  way  as  to  bring  their  rights  before  the  court,  or  are 
framed  with  a  view  to  litigate  the  rights  of  defendant  and 
plaintiff  between  each  other  only,  such  general  language 
will  be  held  to  apply  between  plaintiff  only  and  not  between 
co-defendants."*  A  decree  on  a  bill  in  equity,  filed  by  the 
executor  of  a  will  against  the  residuary  legatees  to  deter- 
mine their  distributive  shares,  fixing  the  amount  of  the 
advancement  to  a  legatee  and  the  amount  of  his  distributive 
share,  is  conclusive  evidence  of  such  amount  in  a  suit  for 
partition  of  real  estate  devised  to  the  legatees  by  the  same 
wDL*  In  cases  like  this,  it  is  evident  that  the  several  per- 
sons joined  as  defendants,  are  adversary  parties.  The  only 
issues  framed  in  the  case,  are,  in  respect  to  their  relative 
claims,  under  the  same  instrument.  The  plaintiff,  though 
nominally  a  party,  is  indifferent  to  the  result.  As  the  entire 
contest  must  be  made  by  defendants  against  ^ch  other, 
their  position  is  such  as  to  make  the  decree  conclusive  upon 
them  whenever  the  same  questions  shall  again  be  involved. 


1  Wilson  u.  Mower,  5  Mass.  407. 
KSrabam  u.  R.  R.  Co.  3  WaU.  704. 
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g  159.  Parties  must  be  Mutually  Bound. — No  party  is, 
as  a  general  role,  bound  in  a  subsequent  proceeding  by  a 
judgment,  unless  the  adverse  party  now  seeking  to  secure 
the  benefit  of  the  former  adjudication  would  have  been 
prejudiced  by  it  if  it  had  been  determined  the  other  way.^ 
*'The  operation  of  estoppels  must  be  mutual.  Both  the 
litigants  must  be  alike  concluded,  or  the  proceedings  cannot 
be  set  up  as  conclusive  upon  either."*  "It  is  essential  to 
an  estoppel  that  it  be  mutual,  so  that  the  same  parties  or 
privies  may  both  be  bound  and  take  advantage  of  it.''^ 
**  Nobody  can  take  benefit  by  a  verdict  that  had  not  been 
prejudiced  by  it  had  it  gone  contrary."*  A  verdict  and 
judgment  in  favor  of  a  trespasser,  would  not  be  conclusive 
evidence  in  favor  of  a  co-trespasser,  in  an  action  by  the  same 
plaintiff.^  A  judgment  against  the  indorser,  is  not  evidence  for 
him  in  an  action  against  the  maker. "  A  judgment  against  the 
tenant,  in  a  writ  of  entry  brought  by  an  heir,  at  the  expense 
of  the  co-heirs,  to  try  title,  cannot  be  taken  advantage  of  by 
another  of  the  heirs,  in  a  suit  against  the  tenants  for  mesne 
profits.''  A  party  to  a  divorce  suit,  in  which  the  bill  was 
dismissed,  cannot  use  the  decree  of  dismissal,  or  any  of  the 
findings  of  the  court  or  jury,  in  a  controversy  between  him- 
self and  a  third  parly,  for  the  purpose  of  establishing  any 
of  the  facts  asserted  by  such  decree  or  finding.  Thus, 
if,  in  an  application  by  a  husband  for  divorce,  on  the 
ground  of  adultery,  the  jury  finds  the  allegations  of  plaintiff 
to  be  true,  and  also  find  that  he  has  been  guilty  of  a  similar 
offense,  and  his  bill  is,  on  that  account,  dismissed,  he  cannot 
on  being  sued  for  necessaries  furnished  his  wife,  defend 
himself  by  the  finding  of  the  jury  in  respect  to  her  adultery.  ^ 
Neither  is  the  dismissal  of  a  bill  of  a  wife  for  divorce,  on 


iBedmond  v.  Coffin,  2  Dev.  Eq.   &  Co.,  31  Ala.  639;  Wright  v.  Bazen, 


443;  Wood  v.  Davis,  7  Cranch.  271; 
•Simpson  v.  Jonos,  2  Sneed.  36. 

2Vol.  1,  Grecnl.  Ev.  $52*;  Mani- 
galt  V,  Deas,  I'^ai.  £q.  283;  Burgess 
V.  Lane,  3  Greenl.  165;  Griswold  v, 
Jackson,  2  £d.  Ch.  461;  Simpson  v. 
Pearson,  31  Ind  1;  Huntington  v, 
Jewett,  25  Iowa,  249;  Bradford  v. 
Bradford,  5  Conn.  127;  Edwards  *v. 
McCurdy,  13  111.  496;  Harris  u.  Plant 


24  Verm.  143. 

sPetrie  V,  Nuttall,  11  Exc.  569. 

4  Gilbert's  Evidence,  p  28,  cited  and 
in  Wenman  v.  MacEenzie,  5  El.  &  Bl. 
447. 

f  Sprague  v.  Oakes,  19  Pick.  455. 

6Fenn  u.  Dugdale,  31  Mo.  580. 

1  Allen  V,  Carter,  8  Pick.  175. 
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S.  434  &  14  W.  B.  694. 
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the  ground  of  extreme  cruelty,  conclusive  evidence,  in  an 
action  by  a  tlurd  person  against  the  husband  for  necessaries, 
that  the  wife  left  him  without  sufficient  justification.  ^  A 
judgment  in  favor  of  one  creditor,  declaring  a  conveyance 
void  as  against  creditors,  is  not  evidence  in  a  suit  by  an- 
other creditor,  for  he  would  not  have  been  concluded  if  the 
first  suit  had  terminated  diflferently.  *  A  conviction  upon 
indictment,  is  not  usually  admissible  as  evidence  in  any  civil 
action,  because  the  parties  in  the  civil  suit  are  not  gener- 
aUy  parties  to,  nor  mutually  bound  by  the  criminal  prosecu- 
tion. But  if  a  bond  be  given  to  the  State  that  a  party  will 
abstain  from  committing  some  unlawful  act,  a  subsequent 
indictment  of  the  principal  and  his  conviction  thereunder, 
are,  in  a  civil  suit  by  the  State  on  the  bond,  conclusive 
evidence  against  the  principal  and  prima  facie  evidence 
against  the  surety.'  Notwithstanding  the  self  evident  jus- 
tice and  propriety  of  the  rule  that  estoppels  must  be  mutual, 
and  that  no  man  shall  bind  another  by  an  adjudication 
which  he  is  himself  at  liberty  to  disregard,  instances  are 
not  rare  where  the  rule  has  been  denied  or  overlooked  by 
courts  and  judges,  whose  decisions  are  entitled  to  great 
respect.  Lord  Kenyon  admitted  fixe  record  of  a  former 
action,  in  which  the  defendants  in  the  suit  before  him  were 
adversary  parties,  but  with  which  the  plaintiff  was  in  no 
way  connected,  for  the  purpose  of  proving  that  the  defend- 
ants were  partners.  His  Lordship  justified  his  ruling  on 
the  ground  that  one  of  the  defendants  who  had  denied  the 
partnership  in  both  actions,  had  a  full  opportunity  to  sus- 
tain his  denial  in  the  former  action,  by  every  means  of 
proof  which  he  could  now  employ.*  Li  a  case  in  New  York, 
one  of  two  heirs  or  devisees,  having  brought  an  action 
against  an  executor,  and  obtained  a  decree  establishing  the 
interests  of  both,  the  court  held  that,  though  the  other  heir 
or  devisee  might,  if  he  thought  proper,  set  up  claims  at 
variance  with  the  decree,  yet  if  he  elected  to  claim  the 
benefit  of  it,  all  its  adjudications  of  rights  and  ail  its  settle- 
ment of  principles  were  conclusive  in  his  favor  against  the 
executor.  *     Recently  it  has  been  held  in  Maine  that  a  writ- 


1  Barlen  v.  Shannon,  3  Gray,  387. 
'  Winston  v.  Starke,  12  Gratt.  137. 
s  Webbs  V,  State,  4  Cold.  199. 
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ten  verdict  of  a  jury  finding  a  person  to  be  the  original 
promissor  of  a  note  instead  of  the  endorser,  as  he  claimed 
to  be,  is  conclusive  against  him  in  a  litigation  with  anif 
oilier  party  to  the  note,^  In  the  circuit  court  of  the  United 
States,  a  decision  was  made  to  the  effect  that  a  defendant 
who,  after  making  his  defense,  is  compelled  by  the  court  to 
pay  a  sum  of  money  to  plaintiff  belonging  to  another,  will 
be  protected  from  a  suit  by  the  rightful  owner;*  because 
1st.  The  equities  are  equal,  it  being  no  greater  a  hardship 
for  one  man  to  lose  his  property,  than  for  another  to  pay  a 
debt  twice;  2d.  That  the  lis  pendens  of  the  former  suit,  being 
notice  to  the  whole  world,  the  rightful  owner  was  negligent 
in  not  making  his  title  known;  3d.  The  right  of  the  true 
owner  to  recover  his  property  remains  unchanged,  but  the 
person  of  whom  he  should  recover  it,  is  he  into  whose  pos- 
session it  has  passed  by  direction  of  a  competent  judicial 
tribunal,  and  from  whom  a  recovery  could  be  had,  as  in  the 
cases  of  Le  Chevalier  v.  Lynch,  Dougl.  170,  and  Phillips  v. 
Hanter,  2  H.  Bla.  402. 

g  160.  Suit  not  Inolu  ling  all  Former  Parties. — ^A  diver- 
sity of  opinion  exists  in  reference  to  the  effect  of  a  judg- 
ment or  decree,  in  a  subsequent  action,  in  which  some,  but 
not  aU,  of  the  adversary  parties  to  such  judgment  or  decree 
are  litigants.  Parke  B.,  in  the  course  of  the  argument 
before  him  in  Christy  v.  Tanci^ed  (9  M.  &  W.  p.  438),  said: 
''There  is  no  authority  that  a  judgment  against  A.  and  B. 
jointly  is  evidence  in  an  action  against  A.  alone,  because  it 
may  have  proceeded  on  an  admission  of  B.  which  might  or 
might  not  be  evidence  against  A.,  according  to  circum- 
stances." On  the  other  hand,  it  is  stated,  with  the  utmost 
confidence,  that  a  judgment  in  the  case  of  A.  v.  JB.  and  C, 
will  be  allowed  to  be  set  up  as  an  estoppel  in  a  suit  between 
A.  and  B. ;  and  that  this  furnishes  an  exception  to  the  general 
rule  that  thQ  judgment  must  have  been  between  the  same 
parties.^  This  exception  seems  to  be  consistent  with  the 
general  rule.  It  violates  none  of  the  principles  usually 
applied  to  estoppels;  but,  on  the  contrary,  is  supported  by 


^Siiirteyant  v.  Bandall,  53  Maine, 
Hd. 

;« Mayer  v.  Foulkrod,  4  Wash.  C.  C . 
503. 
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those  principles  and  the  considerations  of  public  policy  on 
which  they  are  based.  The  former  adjudication  ought  not 
to  be  any  less  conclusive  on  the  adverse  parties,  A.  and  B., 
because  other  persons  shared  with  them  the  advantages  and 
disadvantages  of  the  former  suit.  The  matter  could  have 
been  as  efficiently  litigated  as  though  A.  and  B.  were  the 
sole  parties  in  interest;  and  the  opportunity  for  the  settle- 
ment of  their  controversy  having  been  so  given,  there  is  no 
reason  why  their  controversy  should  be  re-opened. 

I  161.  Bet^ween  Additional  Parties. — ^A  difference  of 
opinion  is  also  manifest  in  relation  to  the  effect  of  a  judg- 
ment in  a  subsequent  action  in  which  other  persons  as  well 
as  the  parties  to  the  judgment  are  litigants.  According  to 
the  opinion  given  in  2  Smith's  Leading  Cases,  p.  683:  **  A 
judgment  against  a  co-contractor,  co-obligor  or  co-partner, 
will  not  be  evidence  where  another  is  joined."  This  seems,  in 
most  cases,  to  be  perfectly  reasonable.  Otherwise,  the 
party  now  joined  will  either  be  benefited  by  a  decision 
which  could  not  have  prejudiced  him,  if  it  had  gone  the 
other  way,  or  bound  by  an  adjudication  which  he  had  no 
opportunity  to  resist.  But  it  has  been  held  that  a  judgment 
in  favor  of  A.  is  admissible  evidence  in  a  subsequent  con- 
troversy involving  the  same  questions,  and  in  which  A.  and 
B.  are  plaintiffs,  though  B.,  then  being  disinterested,  was  a 
witness  at  the  former  trial. ^  If  an  action  be  brought  agaiDst 
a  portion  of  several  joint  promisors,  and  they,  waiving  the 
non-joinder  of  the  others,  proceed  to  trial  and  recover  on 
the  merits,  the  judgment  is  admissible  in  favor  of  the  de- 
fendants in  a  future  action  against  all  the  promisors  on  the 
same  promise.'  In  this  instance  it  happens  that  persors 
not  bound  by  etr  former  suit  are  entitled  to  avail  themselves 
of  its  benefits,  because  their  liability  cannot,  against  their 
objection,  continue  after  that  of  their  co-contractors  has 
ceased;  and  because  the  defendants  in  the  former  suit  must 
either  be  deprived  of  the  fruits  of  their  litigation,  or  those 
fruits  must  also  be  given  to  persons  who  were  not  parties  to 
the  suit.  Besides,  if  the  plaintiff  established  his  cause  of 
action  against  the  joint  promisors  sued,  he  could  not,  under 
the  operation  of  the  law  of  merger,  recover  against  any 

>61akemore  v.  Canal  Co.,  2C.'Mi,  &  R.  133. 
Trench  v,  Neal  24  Pick,  55. 
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other  of  the  promisors.  To  deny  the  effect  of  the  judgment 
as  an  estoppel  in  a  future  action  against  all  the  promisors, 
would  place  him  in  a  better  position  than  if  the  judgment 
had  been  in  his  favor.  For  the  reason  that  a  joint  debt  can 
not  be  severed,  it  may  happen  that  a  party  is  not  prejudiced 
by  a  judgment  by  which .  he  would  otherwise  be  bound. 
Thus  where,  in  an  action  against  A.  a  town  being  summoned 
as  trustee  answered  that  it  owed  A.  and  B.;  and  judgment 
was  thereupon  entered  up  against  it  for  the  amount,  it  was 
held  this  judgment  cannot  defeat  a  subsequent  action  by  A. 
and  B.  for  the  same  amount.^ 


PART  II.— OF  PRIVIES. 

g  162.  Privies. — ''The  term  privity  denotes  mutual  or 
successive  relationship  to  the  same  rights  of  property."* 
This  relationship  is  produced  either  by  operation  of  law, 
by  descent,  or  by  voluntary  or  involuntary  transfers  from 
one  person  to  another.  Hence  privies  have  from  an  early 
period  in  the  history  of  the  common  law  been  classified  as  : 

Privies  in  law,  as  Lords  by  escheat,  tenant  by  courtesy, 
tenant  in  dower,  executor  or  administrator,  the  incumbent 
of  a  benefice,  and  all  others  that  come  in  by  act  of  the  law; 

Privies  in  blood,  as  heirs  and  co-parceners  ; 

Privies  in  estate,  as  where  there  is  a  mutual  or  successive 
relationship  to  rights  of  property  not  occasioned  by  descent 
nor  by  act  of  law.^ 

Neither  this  nor  any  other  classification  of  privies  is  of 
any  considerable  importance  in  considering  the  operation 
of  judgments.  All  privies  are  in  effect  if  not  in  name 
privies  in  estate.  They  are  bound  because  they  have  suc- 
ceeded to  some  estate  or  interest  which  was  bound  in  the 
hands  of  its  former  owner;  and  the  extent  of  the  estoppel, 
so  far  as  the  privy  is  concerned,  is  limited  to  controversies 
affecting  this  estate  or  interest.  The  manner  in  which  the 
estate  was  lawfully  acquired  neither  limits  nor  extends  the 
operation  of  the  estoppel  created  by  a  former  adjudication. 


iHawesr.  Walthan,  18  Pick.  451. 
2Greenl.  Ev.  $  189. 
32GokeLitt.  352  b. 
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and  is  therefore  immaterial.  It  is  well  understood,  though 
not  usually  stated  in  express  terms  in  works  upon  the  sub- 
ject, that  no  one  is  privy  to  a  judgment  whose  succession 
to  the  rights  of  property  thereby  affected,  occurred  pre- 
viously to  the  institution  of  the  suit.  A  tenant  in  posses- 
sion prior  to  the  commencement  of  an  action  of  ejectment 
cannot  therefore  be  lawfully  dispossessed  by  the  judgment 
unless  made  a  party  to  the  suit.  ^  The  assignee  of  a  note  is 
not  affect-ed  by  any  litigation  in  reference  to  it  beginning 
'  after  the  assignment.  *  No  grantee  can  be  bound  by  any 
judgment  in  an  action  commenced  against  his  grantor  sub- 
sequent to  the  grant,  otherwise  a  man  having  no  interest  in 
property  could  defeat  the  estate  of  the  true  owner.  ^  The 
foreclosure  of  a  mortgage,  or  of  any  other  lien,  is  wholly  in- 
operative upon  the  rights  of  any  person  not  a  party  to  the 
suit,  whether  such  person  is  a  grantee,*  judgment  creditor,® 
attachment  creditor, '  or  other  lien  holder. ''  A  judgment  of 
freedom  in'favor  of  a  woman  does  not  establish  the  slatxis 
of  her  children  previously  bom.  The  right  of  property  in 
the  children,  if  vested  in  some  person  arfc  their  birth,  could 
not  be  divested  by  any  other  proceeding  to  which  he  was 
not  a  party.* 

§  163.  Administrators  and  Executors. — A  judgment 
against  an  administrator  is  binding  on  the  creditors  of  the 
estate.*  If  in  an  action  by  an  administrator  against  the 
widow  for  property  claimed  as  assets  of  the  estate,  she 
recover,  the  judgment  in  her  favor  is,  in  the  absence  of 
fraud,  conclusive  on  the  creditors.  *  ®  A  decree  against  an 
executor  is  binding  on  an  administrator  de  bonis  non^^  ac- 
cording to  some  of  the  authorities;  but  the  preponderance 
of  the  decisions  on  the  subject  is  to  the  effect  that  there  is 
no  privity  between  an  executor  or  administrator  and  an  ad- 
ministrator de  bonis  non^  and  that  a  judgment  against  one 
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is  not  evidence  against  the  other  ;^  and  that  the  recovery  of 
judgment  by  an  administrator  is,  after  his  death  no  bar  to 
an  action  by  his  successor.^  If  letters  of  administration 
are  granted  in  different  States  to  different  persons,  there  is 
no  privity  between  such  administrators.  A  judgment 
obtained  against  one  will  furnish  no  cause  of  action  against 
the  other  to  affect  assets  in  the  hands  of  the  latter.^  And 
the  converse  of  this  proposition  is  true,  for  a  judgment  ob- 
tained by  one  of  the  administrators  can  not  be  asserted  as 
a  cause  of  action  by  the  other.* 

Between  the  real  and  personal  representatives  of  a  de- 
ceased person  there  is  no  privity.  Hence  a  judgment 
against  an  administrator  or  executor  is  never  conclusive 
against  the  heirs  or  devisees ;''  and  a  judgment  for  or  against 
an  heir  or  devisee  has  no  effect  upon  an  administrator  or 
executor. '  A  decree  against  an  executor  is  not  binding  on 
the  heir,  "because  he  is  not  a  party  to  the  suit,  cannot 
offer  testimony,  adduce  evidence  in  opposition  to  the  claim, 
nor  appeal  from  the  judgment."  **  The  allowance  of  a  claim 
against  an  estate  by  the  administrator  and  the  probate 
judge  has  the  same  effect  as  a  judgment.  But,  as  the  heirs 
are  not  bound  by  a  judgment  against  the  administrator, 
they  are  at  liberty  to  dispute  any  claim  so  allowed,  because 
the  allowance  has  no  higher  effect  than  a  judgment.  If  the 
allowed  claims  are  made  the  basis  on  which  to  obtain  an 
order  to  sell  the  real  estate,  the  heirs  are  not  precluded 
from  contesting  them  as  freely  as  though  they  had  acquired 
none  of  the  properties  of  a  judgment,  for  as  to  the  heirs, 
they  are  not  yet  res  judicata.^  But  a  judgment  against  the 
personal  representative  is  prima  facie  evidence  against  the 
realty.*     In  proceedings  against  heirs  by  scire  facias,  to 
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revive  a  judgment  recovered  against  the  executors,  and  to 
make  it  a  charge  against  real  estate,  the  onus  of  proof  in 
respect  to  the  justness  of  the  claim  is  thrown  upon  the 
heirs.^  It  is  clear,  however,  that  such  proceedings  do  not 
preclude  a  defense  upon  original  grounds,  except  where  the 
administrator  or  executor  is  also  the  heir  or  devisee.  *  For, 
though  in  this  case  a  party  claims  in  two  capacities,  a  judg- 
ment against  him  in  one  capacity  is  also  conclusive  against 
him  in  the  other.  He  represents  the  interests  of  one  and 
the  same  person;  and  has  full  opportunity,  in  a  suit  against 
himself  as  the  personal  representative,  to  protect  his  rights 
as  successor  to  the  realty.  It  is  not  intended  that  one  so 
situated,  should  have  the  right  to  be  twice  heard  upon  the 
same  controversy.  One  who  suffers  an  administrator  who 
has  no  authority,  to  sue  and  to  recover  judgment  for  a  debt 
due  the  estate,  and  then  pays  the  judgment,  can  not  thereby 
defeat  an  action  brought  by  an  administrator  having  the 
right  to  sue. '  A  written  agreement  to  convey  lands  is  a 
covenant  real.  If  broken  in  the  lifetime  of  the  covenantee 
it  passes  to  his  personal  representatives,  after  his  death, 
though  he  had  commenced  an  action  for  its  specific  execu- 
tion. The  revival  of  the  suit  by  the  heirs,  and  their  obtain- 
ing a  decree  in  it  for  the  performance  of  the  agreement, 
in  nowise  affects  the  administrator.  He  may  afterwards 
recover  damages  for  the  breach  of  the  contract  to  convey. 
In  such  a  case,  there  might  be  a  decree  in  favor  of  the  heirs 
for  specific  execution,  saving  the  rights  of  the  creditors;  but 
the  personal  representative  is  an  indispensable  parfcy,  whose 
rights  cannot  be  affected  if  he  be  omitted.^  As  there  is  no 
privity  between  the  personal  representative  and  the  heir, 
the  latter  can  not  have  the  advantages  of  an  adjudication  la 
favor  of  the  former.  Hence  a  perpetual  injunction  obtained 
by  an  executor  to  prevent  K.  from  prosecuting  any  action 
for  the  recovery  of  the  arrears  of  an  annuity  against  such 
executor  or  other  representative  of  the  testator,  does  not 
prohibit  B.  from  prosecuting  such  action  against  the  heirs.  ^ 


^Sergeant's  Heirs  v.  Ewing,  36  Pa. 
S.  156. 

'Stewart  v.  Montgomery,  23  Pa.  8. 
410. 
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g  164.  Principal  and  Agent. — ^Agents  and  principals  do 
not,  as  such,  have  any  mutual  or  successive  relationship  to 
rights  of  property.  They  are  not  in  privity  with  each 
other.  If  the  principal  is  ever  bound  by  a  judgment  agaiiist 
his  agent,  it  is  in  those  cases  in  which  he  authorized  the  in- 
stitution of  the  suit,  of  which  we  shall  treat  in  the  latter 
part  of  this  chapter.  An  action  by  and  in  the  name  of  an 
agent  for  trespass  for  taking  coin  from  his  possession  and 
converting  it,  in  which  the  jury,  finding  that  the  property 
belonged  to  the  principal  and  therefore  gave  the  plaintiff 
nominal  damages,  is  no  bar  to  an  action  by  and  in  the  name 
of  the  principal,  unless  it  can  be  shown  that  the  former  suit 
was  brought  under  his  direction  and  for  his  benefit.^  A 
note  transferred  by  delivery  was  by  the  transferree  placed 
in  the  hands  of  an  agent  with  orders  to  demand  payment, 
and,  if  necessary,  to  place  it  in  the  hands  of  an  attorney 
for  collection  by  suit.  Payment  not  being  made  upon 
demand,  the  note  was  given  to  an  attorney.  He,  on  account 
of  his  ignorance  of  its  ownership,  sued  in  the  name  of  the 
agent;  and  the  suit  was  successfully  defended  on  a  plea  of 
set-off  against  the  plaintiff.  The  true  owner,  having  no 
notice  of  this  action,  was  permitted  to  afterwards  recover  in 
his  own  name.2 

g  165.  Assignees  and  Alienees. — ^The  person  who  pur- 
chases properly,  real  or  personal,  is  entitled  to  the  benefits 
and  subjected  to  the  disadvantages  which,  by  the  operation  of 
final  adjudications,  had  attached  to  the  property  in  the  hands 
of  its  former  owner.  A  mortgagee  having  commenced  an 
action  for  the  possession  of  the  mortgaged  premises,  was 
opposed  by  the  mor^agors  setting  up  the  defense  of  usury. 
Failing  in  this  defense,  the  mortgagor  conveyed  to  a  third 
person  who  brought  a  writ  of  entry  against  the  mortgagee, 
and  sought  to  support  his  action  by  proof  of  the  same  usury 
which  had  been  presented  as  a  defense  in  the  former  suit. 
Whereupon  it  was  held  that  the  former  judgment  was  an 
estoppel  running  with  the  land  and  preventing  the  grantee 
of  the  mortgagor  from  prevailing  in  any  action  brought  on 
the  title  acquired  by  his  conveyance.  *    A  verdict  and  judg- 


iPico  V.  Webster,  12  Cal.  140. 
*Lawrence  v.  Ware,  37  Ala.  553. 


3  Adams  v.  Barnes,  17  Mass.  3G5. 
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ment  against  B^femme  sole  will  be  binding  on  her  future  hus- 
band, so  far  as  he  represents  her  person  or  succeeds  to  her 
estate/  On  the  other  hand,  the  grantee  of  real  estate, 
though  a  witness  on  the  trial  of  the  former  cause,  may 
assert  the  judgment  in  fayor  of  his  grantor  in  reference  to 
the  real  estate,  as  an  estoppel.^  And  a  judgment  against  a 
claimant,  upon  the  trial  of  the  rights  of  personal  property 
levied  under  execution,  is  conclusiye  evidence  against  such 
claimant,  in  a  subsequent  controversy  between  him  and  the 
purchaser  at  the  execution  sale.' 

g  166.  Bailors  and  Bailees.— The  bailor  and  bailee  both 
have  such  an  interest  in  the  property  as  authorizes  either  to 
maintain  an  action  for  its  injury  or  conversion.  A  judg- 
ment against  a  bailor  in  an  action  in  reference  to  the  prop- 
erty, isa  bar  to  any  subsequent  suit  by  the  bailee.*  A  recovery 
and  satisfaction  by  either,  is  a  bar  to  any  subsequent  suit  by 
the  other;  but  a  recovery  and  satisfaction  in  an  action  com- 
menced by  the  bailee  is  said  to  be  no  defense  to  an  antecedent 
action  in  the  name  of  the  bailor.^  A  bailee  delivering 
goods  to  a  third  person  believing  him  to  be  the  owner,  may 
avail  himself,  in  any  action  by  the  bailor,  as  an  estopple,  of  a 
judgment  against  the  bailor  in  an  action  wherein  he  sought 
to  recover  the  same  goods  from  the  person  to  whom  the 
bailee  had  delivered  them. ' 

g  167.  Garnishees.  —  "Where  one  is  by  garnishment 
involuntarily  made  a  party  to  a  suit  in  which  he  has  no  per- 
sonal interest,  he  is  fully  protected  by  the  proceedings  in 
law,  provided  he  acts  in  obedience  to  the  orders  of  the 
court,  in  the  surrender  and  payment  of  the  property 
attached.'"'  But  a  judgment  against  a  garnishee  is  never 
conclusive  against  the  principal  that  the  amount  for  which 
the  garnishee  has  been  made  liable,  is  the  full  amount  due 
from  him.  Otherwise  a  garnishee,  by  confessing  part  of  the 
debt,  could  avoid  payment  of  the  residue.  He  will,  in  no  case, 
be  protected  by  the  judgment  beyond  the  amount  it  reqaired 
him  to  pay  ;^  and  this  is  the  rule  applied  to  judgment  against 


iHawkms  v.  Lambert,  18  B.  Monr. 
99. 
«Ph.  Et.,  vol.  2,  p.  15-16. 
8  Shirley  v,  Fearne,  33  MIbb.  653. 
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0  Steamboat  r.  McCraw,  31  Ala.  659. 


6  Burton  r.  Wilkinson,  18  Vt.  186; 
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a  trustee.^  But  a  judgment  for  or  against  a  gamisliee,  in 
an  attachment  issued  in  favor  of  one  creditor,  is  not  bind- 
ing on  any  other  attaching  creditor.  Betwen  the  two  credi- 
tors there  is  no  privity.  *  After  a  suit  is  begun  and  a  per- 
son is  summoned  as  the  trustee  of  the  defendant,  the  plain- 
tiflf  has  the  right  to  litigate  the  question  of  the  trustee's 
indebtedness,  unless  some  litigation  has  been  previously 
pending  in  reference  thereto.  Therefore,  a  judgment  in 
favor  of  the  trustee  in  an  action  between  him  and  the  de- 
fendant, is  not  evidence  against  plaintiff  to  prove  that  the 
party  summoned  as  trustee  was  not  indebted  to  the  defend- 
ant when  summoned,  except  the  judgment  be  the  result  of 
a  suit  pending  before  the  service  of  the  trustee  process. ' 

g  168.  Ancestors  and  Heirs. — ^An  heir  is  in  privity  with 
his  ancestor.  Therefore  a  verdict  for  or  against  the  ancestor  is 
evidence  for  or  against  the  heir,  in  controversies  in  relation 
to  property  descended  from  the  ancestor  to  the  heir.*  No 
such  privity  exists  between  heirs  and  devisees.  A  decree 
against  the  former  establishing  that  a  conveyance  of  certain 
lands  was  made  by  the  ancestor,  has  no  effect  upon  the 
rights  of  the  latter.* 

g  169.  Lessor  and  Lessee. — The  lessee  and  his  assignees 
are  in  privity  with  the  lessor  and  his  successors  in  inter- 
est. Where  an  action  of  ejectment  was  maintained  by  the 
assignee  of  the  lessor,  against  the  assignee  of  the  lessee,  for 
non-payment  of  rent,  under  a  lease  containing  a  covenant  for 
re-entry,  the  judgment  was  held  to  be  a  bar  to  any  re- 
covery in  any  action  by  a  party  claiming  under  the  purchaser 
at  a  foreclosure  sale,  under  a  mortgage  executed  by  the 
assignee  of  the  lessee,  subsequent  to  the  execution  of  the 
lease,  but  prior  to  the  commencement  of  the  ejectment  suit; 
the  decree  of  foreclosure  being  entered  after  the  suit  in 
ejectment  was  brought,  but  before  it  terminated.  •  If  a 
lessee  brings  an  action,  in  respect  to  the  lands  leased,  with- 
out the  direction  or  authority  of  the  lessor,  the  latter  is  not 
bound  by  the  result  of  the  suit,  and,  therefore,  cannot  bind 
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another  by  it.  *  The  landlord  is  not,  in  general,  affected  by 
any  litigation  against  or  in  favor  of  his  tenant  in  respect  to 
the  demised  premises;  but  if  the  issue  is  such  as  involves 
the  lessors  title,  and  he  assumes  the  defense  or  the  prose- 
cution of  the  suit,  the  judgment  operates  upon  his  title  as 
though  he  were  a  nominal  party  to  the  action.  *  In  some 
eases  the  law  has  been  held  otherwise.  In  South  Carolina, 
the  landlord  is  not  bound  by  a  judgment  against  his  tenant, 
though  the  tenant  set  up  the  landlord's  title,  and  the  land- 
lord was  present  in  court  at  the  trial  assisting  the  tenant, 
and  though  it  is  made  to  appear  that  his  efforts  were  in  no 
way  impeded  by  the  tenant,  and  full  opportunity  was  given 
the  landlord  to  examine  and  cross-examine  the  witnesses, 
because  if  he  had  been  a  defendant  it  might  have  caused 
some  change  in  the  jury,  or  in  the  admissibility  of  evidence, 
or  have  in  some  manner  affected  the  result.  ^  In  another 
case  a  judgment  against  a  tenant  after  a  defense  conducted 
by  the  landlord  was  held  admissible,  but  not  conclusive, 
against  the  latter.*  "Upon  the  ground  that  the  lessor  of 
plaintiff  and  the  tenant  are  substantially  real  parties  to  an 
ejectment;  a  judgment  in  ejectment  is  admissible  evidence 
in  an  action  for  mesne  profits,  and  this,  whether  the  action 
be  brought  by  the  nominal  plaintiff  or  by  the  lessor  of 
this  plaintiff,  and  whether  the  judgment  be  upon  verdict  or 
by  default."* 

g  170.  Offices. — Successor  and  predecessor,  in  relation 
to  offices,  are  considered  to  be  in  privity  with  each  other 
lite  heir  and  ancestor.  A  judgment  for  or  against  the  in- 
cumbent, concerning  the  rights  and  privileges  of  his  office, 
is  therefore  admissible  as  evidence  for  or  against  his  suc- 
cessors.* A  judgment  in  any  controversy  affecting  the 
rights  of  any  person  to  hold  an  office,  is  conclusive  upon  the 
rights  of  any  other  person  claiming  through  or  under  him 
whose  rights  have  been  adjudicated. '  But  whenever  the 
title  to  an  office  may  be  drawn  in  question  by  different  per- 
sons acting  in  different  rights,  a  judgment  against  one  is 
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not  admissible  against  the  other.  Judgment  in  favor  of  a 
defendant,  upon  an  information  in  the  nature  of  a  quo  war- 
ranto,  filed  by  the  prosecuting  attorney  of  a  county  upon  the 
relation  of  an  individual,  is  no  bar  to  a  subsequent  informa- 
tion of  a  similar  nature,  filed  by  the  Attorney-General  in  the 
exercise  of  a  discretion  given  him  by  statute.^ 

g  171.  Tenants  in  E|jeotnient. — ^The  action  of  ejectment 
being  purely  a  possessory  action,  a  number  of  persons  are 
considered  as  in  privity  with  the  defendant  therein,  to  the 
extent  that  they  must  yield  up  the  possesion  to  a  prevailing 
plaintiff,  though  their  title  to  the  property  in  question 
remains  unadjudicated;  and  is  susceptible  of  being  success- 
fully asserted  against  the  now  successful  party  in  some  sub- 
sequent controversy.  When  considering  the  force  of  a 
judgment  in  ejectment,  privies  **are  those  who  entered 
under,  or  acquired  an  interest  in  the  premises  from  or 
through,  or  entered  without  title  by  collusion  with  defend- 
ants subsequent  to  the  commencing  of  the  action."*  The 
landlord  who  receives  possession  from  his  tenants  pending 
the  suit,  and  all  persons  entering  under  defendants,  or  as 
trespassers  pendente  lite,  are  subject  to  be  dispossessed 
under  the  judgment.'  If  the  writ  of  restitution  in  such 
cases  did  not  authorize  the  removal  of  all  persons,  not  in 
possession  at  the  institution  of  the  suit,  a  series  of  trans- 
fers of  occupancy  from  one  person  to  another  would  forever 
preclude  the  plaintiff  from  obtaining  the  use  of  his  prop- 
erty. In  the  execution  of  this  writ,  it  is  to  be  presumed 
that  all  the  parties  found  in  possession  are  there  as  tres- 
passers, or  as  lessees  or  purchasers  from  the  defendant 
pendente  lite.^  The  statute  of  California  provides  that  "  Aji 
action  for  the  recovery  of  real  property  against  a  person  in 
possession  cannot  be  prejudiced  by  any  alienation  made  by 
such  person,  either  before  or  after  the  commencement  of 
the  action.''^  A  judgment  in  favor  of  the  defendant  and 
against  one  or  more  of   several  tenants  in  common,  in  an 
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action  of  ejectment,  can  not  prejudice  any  of  the  co-tenants 
not  parties  to  that  suit.  A.  B.  and  C,  being  owners  of  the 
undivided  three  fourths  of  the  title  to  a  tract  of  land, 
brought  ejectment  against  the  occupant,  who  succeeded  in 
obtaining  judgment  in  his  fayor.  Thereafter,  D.,  the 
owner  of  the  remaining  one  fourth,  sued  the  same  defend- 
ant for  the  possession  of  the  same  premises,  and  established 
his  title.  Whereupon,  the  defendant  insisted  that  as  ''A. 
B.  and  C.  were  estopped  from  maintaining  any  further 
action,  by  operation  of  the  judgment  against  them,  D. 
could  not  recover  to  any  greater  extent  than  if  the  defend- 
ant possessed  the  title  of  A.  B.  and  C.  But  the  court  held 
that  as  D,"  by  virtue  of  his  ownership  of  an  undivided  in- 
terest, was  as  against  a  trespasser  entitled  to  recover  the 
whole  tract,  his  rights  in  that  respect  could  not  be  changed 
by  a  proceeding  to  which  he  was  not  a  party.  That,  not- 
withstanding the  former  judgment,  the  title  of  the  defend- 
ant continued  to  be  as  it  was  prior  thereto — that  of  a 
trespasser;  and  finally,  that  there  was  no  legal  impediment 
to  D.'s  recovering  the  entire  tract,  as  he  could  have  done 
before  the  judgment  against  his  co-tenants.  ^ 

g  172.  Remainder-ilien. — If  several  remainders  are  lim- 
ited by  the  same  deed,  this  creates  a  privity  between  the 
person  in  remainder,  and  all  those  who  may  come  after 
him  ;  and  a  verdict  and  judgment  for  or  against  the  former 
may  be  given  in  evidence  for  or  against  any  of  the  latter.* 
But  there  seems  to  be  a  conflict  of  opinion  as  to  whether 
the  same  privity  exists  between  a  tenant  for  life  and  a  re- 
versioner, unless  the  latter  has  identified  himself  with  the 
litigation  out  of  which  the  judgment  resulted,  as  by  being 
made  a  party  to  the  proceeding  by  aid  prayer.^  "  If  there 
are  ever  so  many  contingent  limitations  of  a  trust,  it  is  an 
established  rule,  that  it  is  sufficient  to  bring  the  trustees 
before  the  court,  together  with  him  in  whom  the  first  re- 
mainder of  inheritance  is  vested  ;  and  all  that  may  come 
after  will  be  bound  by  the  decree  though  not  in  esse,  unless 
there  be  fraud  and  collusion  between  the  trustees  and  the 
first   person    in   whom    the    remainder  of  inheritance  is 
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vested. "1  S.  P.  C.  conveyed  lands  to  three  trustees  to 
hold  in  trust  :  1st. — ^To  himself  for  life  ;  2d. — ^Remainder 
to  the  heirs  of  his  body  ;  3d. — Eemainder  to  R.  C.  for 
life;  4th. — Remainder  to  the  heirs  of  R.  C.'s  body;  5th. — 
Remainder  in  fee  to  the  children  of  S.  C.  In  an  action 
against  the  trustees,  this  deed  was  set  aside.  S.  P.  C.  and 
R.  C.  afterwards  dying,  the  children  of  S.  C.  commenced 
suit  to  obtain  their  remainder  in  fee.  But  it  was  held  that 
the  decree  setting  aside  the  deed,  was  binding  on  them; 
that  the  contingent  remainders  depended  on  the  legal  fee 
and  the  equitable  estate  in  S.  P.  C.  intermediate,  and  was 
liable  to  be  destroyed  by  any  thing  which  defeated  those 
estates.* 

g  173.  Trustees  and  Cestuis  que  Trust. — Aa  a  general 
rule  the  trustees  and  their  cestiiis  que  trust  are  regarded 
as  being  so  independent  that  proceedings  against  one  has 
no  effect  upon  the  other,  and  both  are  essential  to  a  com- 
plete determination  of  any  action  in  reference  to  the  trust 
estate.  3  This  rule,  however,  yields  to  convenience  and 
necessity.  Where  it  is  impossible  or  extremely  inconvenient 
to  bring  all  the  cestuis  que  trust  before  the  court,  either  as 
plaintiffs  or  as  defendants,  on  account  of  their  number,  the 
court  will  allow  in  the  case  of  plaintiffs  a  few  of  the  ces- 
tuis  que  trust  to  bring  an  action,  and  in  the  case  of  de- 
fendants, if  the  trustees  are  parties  defendant,  the  presence 
of  the  cestuis  que  trust  may  be  altogether  dispensed  with. 
What  number  of  cestuis  que  trust  will  be  'regarded  as  so 
great  to  obviate  the  necessity  of  bringing  all  of  them  into 
court  is  undetermined.  In  Harrison  v.  Stewardson  (  2  Hare. 
533),  twenty-one  cestuis  que  trust  were  required  to  be  joined; 
but  in  other  cases,  involving  circumstances  of  unusual 
difficulty,  when  the  number  was  but  little  greater,  a  part 
were  authorized  to  represent  all.*  No  doubt  there  are 
many  instances  in  which  the  trustee  is  authorized  to 
represent  his  cestuis  que  trust;  and  in  which  the  judgment  is 
conclusive  on  the  latter  in  the  absence  of  fraud  or  collu- 
sion. Thus  where  A.  conveyed  certain  mortgaged  prem- 
ises to  B.  in  trust  for  A.'s  wife,  and  the  mortgagee  instituted 


1  Hopkins  v.  Hopkinfi,  1  Atk.  590. 
sCampbeU   v.  Watson,   8  Hamm. 
498. 


3  Collins  V.  Loflftus,  10  Leigh.  5. 
4Perry  on  Trusts,  $$  873  and  885, 
and  cases  cited  in  $  157  in  this  work. 
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suit  against  B.  to  foreclose,  who  answering,  admitted  the 
facts  to   be  as  stated  in  the  complaint;  and  consented  to 
such  decree  as  might  be  right,  it  was  held  that  B.  was  em- 
powered by  the  nature  of  his  trust  to  represent  the  interests 
of  his  cestuis  que  trust,  to  this  extent,  and  that  in  the  ab- 
sence of  any  evidence  of  injury  to  her  or  her  estate,  she 
ought  not  to  be  allowed  to  reverse  nor  to  impeach  the 
decree.^     When  a  creditor  makes  an  assignment  for  the 
benefit  of  his  creditors,  the  assignee  acquires  the  legal,  and 
the  creditors   the  equitable,   estate.     A  judgment  against 
the  assignee,  in  relation  to  property  embraced  in  the  assign- 
ment, is   conclusive  unless  it  can  be  avoided  for  fraud  or 
collusion.^     It  has  been  said  that  the  cestuis  que  trust  of  a 
mortgagee  are  not  necessary  parties  to  a  foreclosure  suit, 
whether  such  suit  is  to  enforce  the  mortgage  or  to  make  it 
subordinate  to  some  other  lien;  and  that  '' a  final  decree 
settling  the  rights  of  all  parties  may  be    made    without 
bringing  such  cestuis  que  trust  before   the  court."'     If   a 
judgment  be  recovered  in  the  name  of  A.  the  law  will  pro- 
tect any  equitable  interest  of  another  person  for    whose 
benefit  the  judgment  was  intended,  and  who  was  the  equit- 
able owner  of  the  chose  in  action  on  which  it  was  recovered, 
though  the  record  does  not  disclose  that  fact.     A  garnishee 
of  the  nominal  plaintiff  cannot    enforce    payment  of    the 
judgment  to  himself.^     It  is  not  intended  that  the  fact  of 
the  legal  and  equitable  title's  being  in   different  persons 
shall  authorize  the  same  issues  to  be  twice  bona  fide,  liti- 
gated.    A  suit  by  A.  for  the  use  of  B.  or  as  A.'s  trustee,  is 
binding  on  B.      No  man  can  be  permitted,  after  adju- 
dicating a  matter  by  his  trustee,  to  disregard  that  adju 
dication.*     The  equitable  owner  of  a  chose  in  action  is 
bound  to  the  same  extent  as  if  he  were  a  party  to  the 
record.  • 


1  Johnson  v.  Bobertson,  31  Md.  476. 
tPield  t?.  Flanders,  40  111.  470. 
3N.  J.  F.  Co.  V,  Ames,  1  Beas.  Ch. 

507. 
4HodBon  V.  McConnel,  12  111.  170. 
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8  Rogers  v.  Haines,  3  Greenl.  362; 
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PART,  iii-of;  persons  bound,  though  neither  parties 

NOR  PRIVIES. 

§  174.  **  Neither  the  benefit  of  judgments  on  the  one 
side,  nor  the  obligations  on  the  other,  are  limited  exclu- 
sively to  parties  and  their  privies."*  Or,  in  other  words, 
there  is  a  numerous,  and  important  class  of  persons,  who, 
being  neither  parties  upon  the  record,  nor  acquirets  of  in- 
terests from  those  parties  after  the  commencement  of  the 
suit,  are  nevertheless  bound  by  the  judgment.  Prominent 
among  those,  are  persons  on  whose  behalf,  and  under  whose 
direction  the  suit  is  prosecuted  or  defended,  in  the  name  of 
some  other  person.  As  is  illustrated  by  the  case  of  trustee 
and  cestui  que  trust,  the  real  party  in  interest  cannot  escape 
the  result  of  a  suit  conducted  by  him,  in  the  name  of  an- 
other. *  The  fact  that  an  action  is  conducted  in  the  ^'  names 
of  nominal  parties,  cannot  divest  the  case  of  its  real  char- 
acter, but  the  issues  made  by  the  real  parties,  and  the 
actual  interests  involved,  must  determine  what-  persons  are 
precluded  from  again  agitating  the  question ;  and  who  are 
estopped  by  the  previous  decision."^ 

g  175.  For  the  pui-pose  of  showing  that  parties  not 
named  in  the  record,  were  the  real  parties  in  interest,  and 
conducted  the  suit  in  the  name  of  others,  who  were  only 
nominal  parties,  parol  evidence  may  always  be  offered,  and 
when  the  showing  is  made,  the  real  parties  are  concluded 
by  the  judgment.* 

g  176.  Parties  Bound  \^thout  Notioe. — In  many  in- 
stances, the  relation  of  the  nominal  parties  to  the  suit  to 
other  persons,  is  such  that  the  latter  are  conclusively  bound 
by  a  judgment  against  the  former  in  the  absence  of  fraud  or 
collusion,  although  they  are  not  notified  of  the  pendency  of 
the  suit,  and  are  not  called  upon  to  conduct  its  prosecution 
or  defense.  In  respect  to  the  question  who  are  those  par- 
ties, whose  interests  are  thus  inseparably  associated  the 
decisions  are  often  inconsistent;  but  undoubtedly  the  gen- 

1  Valentine  v.  Mahoney,  37  Cal. '  STates  Ex.  v.  Hunter,  3  Strob.  £q. 
389.  136. 

sEUiott  V.  Hayden.  104  Mass.  180;       ^Tarleton  v.  Johnson,  25  Ala.  300; 


Jackson  v.  Griswold,  4  Hill.  522,  Ph. 
Ev.  Vol.  2,  p.  10;  Train  v.  Gold,  5 
Pick.  380. 
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eral  principle  sanctioned  by  a  vast  preponderance  of  au- 
thority is  that  every  person  who  has  made  an  unqualified 
agreement  to  become  responsible  for  the  result  of  a  litiga- 
tion, or  upon  whom  such  a  responsibility  is  cast  by  opera- 
tion of  law  in  the  absence  of  any  agreement,  is  conclusively 
bound  by  the  judgment.  This  rule  will  become  manifest 
from  an  examination  of  the  adjudged  cases.  "Wherever 
this  identity  of  interest  is  found  to  exist,  all  alike  are  con- 
cluded. Thus,  if  one  covenant  for  the  results  or  conse- 
quences of  a  suit  between  others,  as  if  he  covenants  that  a 
certain  mortgage  assigned  by  him  shall  produce  a  specific 
sum,  he  thereby  connects  himself  in  privity  with  the  pro- 
ceedings, and  the  record  of  the  judgment  in  that  suit  will 
be  conclusive  against  him.  In  the  case  at  bar,  the' appel- 
lant having  bound  himself,  that  defendants  in  the  attach- 
ment suit  would  cause  the  slaves  levied  upon  and  replevied, 
to  be  forthcoming  to  abide  the  order  of  the  court,  has  con- 
nected "himself  in  privity  with  the  proceedings,  and  made 
the  judgment  conclusive  against  him."^ 

g  177.  Corporation  and  Stockholder. — Under  statutes 
imposing  personal  liabilities  upon  the  stockholdeis  for  the 
debts  of  a  corporation,  great  contrariety  of  opinion  has  been 
exhibited  in  relation  to  the  effect  of  a  judgment  against 
the  latter,  as  evidence  of  debt  against  the  former.  In  -the 
first  case  decided  upon  this  subject  in  New  York,  the  Court 
of  Errors,  reversing  the  judgment  of  Chancellor  Kent,  held 
that  the  stockholders  were  chargeable,  on  the  ground  that 
the  trustees,  as  agents  of  the  stockholders,  had  contracted 
the  debt  evidenced  by  the  judgment,  and  that  the  latter 
could  impeach  the  indebtedness  upon  no  ground,  except 
fraud  or  error  in  liquidation.  That  the  judgment  must  be 
regarded  '^  as  a  solemn  admission  of  indebtedness;  but  it 
is  not  binding  as  res  judicata  upon  the  stockholders  if  it 
was  procured  by  fraud,  or  is  founded'  in  error.  *  Subse- 
quently, in  the  same  State,  it  was  said,  in  reference  to  a  judg- 
ment recovered  upon  a  note,  that  '*as  against  the  com- 
pany the  judgment  is  conclusive  evidence  that  the  note  was 
valid,  and  although  the  defendant  was  not  directly  a  party, 

^  Collins  t?.  Mitchell,  5  Fla.  371;  Rapelye  v.  Prince,  4  Hill.  119,  Greenl.  Ev. 
^523. 
sSlee  V.  Bloom,  20  Johns,  669. 
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yet,  as  a  stockholder,  he  was  not  altogether  a  stranger  to  the 
judgment,"  and  that  the  judgment  constituted  a  prima  facie 
evidence  against  the  stockholder.^  But  the  doctrine  of 
these  cases  was  considered  as  shaken  by  the  opinion  of 
Gowen  J.,  in  Mossy,  McCvUqugh  (5  Hill,  131),  and  as  late  as 
1860,  a  majority  of  the  Court  of  Appeals  in  the  same  State, 
*'  refused  to  commit  themselves  to  the  doctrine  that  a  judg- 
ment against  the  corporation  is  even  prima  facie  evidence 
against  a  stockholder"  while,  in  the  opinion  of  the  minority, 
''  A  judgment  against  a  corporate  bcyly,  is  one  of  the  high- 
est evidences  of  indebtedness  known  to  the  law;  it  is  a 
solemn  admission  by  record,  that  the  corporation  owes  the 
sum  claimed  in  the  suit,"  and  that  ''  a  judgment  by  confes- 
sion, in  the  absence  of  any  pretense  of  fraud  or  collusion, 
is  just  as  conclusive  upon  a  corporation,  as  one  rendered 
after  litigation,  and  a  judgment  by  default,  is  only  another 
mode  of  declaring  by  a  record  estoppel  that  the  corporate 
body  has  no  just  defense,  and  can  say  nothing  in  bar  of  the 
claim  preferred  against  it."'  In  a  suit  against  a  stock- 
holder, it  seems  to  be  necessary  to  establish  the  organiza- 
tion and  existence  of  the  corporation,  and  a  judg- 
ment against  the  corporation  is  not  conclusive  evidence  of 
those  facts,  in  an  action  against  the  stockholder. '  But  the 
existence  and  organization  being  proved,  there  seems,  at  the 
present  time,  to  be  no  doubt  that  a  judgment  against  a  cor- 
poration is  conclusive  evidence  of  debt  against  its  stock- 
holders, to  be  avoided  only  on  proof  of  fraud,  collusion  or 
mistake,  and  not  upon  original  grounds.  ^ 

g  178.  County  and  Tax  Payer. — ^A  judgment  against  a 
county  or  its  legal  representatives,  in  a  matter  of  general 
interest  to  all  its  citizens,  is  binding  upon  the  latter,  though 
they  are  not  parties  to  the  suit.  A  judgment  for  a  sum  of 
money  rendered  against  a  county,  imposes  an  obligation 
upon  the  citizens,  which  they  are  compelled  to  discharge. 
Every  tax  payer  is  a  real,  though  not  a  nominal,  party  to  such 


iMoss  V.  Oakley,  2  Hill,  265,  and 
Mobs  v.  McCuUough,  7  Barb.  279. 

^Belmont  v.  Coleman,  21  N.  Y.  96. 

3 Hudson  V.  Carman,  41  Me.  84. 

4Conklinv.  Furman,  8  Abb.  Pr., 
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judgment.  If,  for  the  purpose  of  providing  for  its  pay- 
ment, the  officers  of  the  county  levy  and  endeavor  to  collect 
a  tax,  none  of  the  citizens  can,  by  instituting  proceedings 
to  prevent  the  levy  or  enforcement  of  the  tax,  dispute  the 
validity  of  the  judgment,  nor  re-litigate  any  of  the  ques- 
tions which  were  or  which  could  have  been  litigated  in  the 
original  action  against  the  county.  ^ 

g  179.  Master  and  Servant. — ^A  suit  was  commenced 
against  a  master  for  a  trespass  committed  by  his  servant, 
under  his  order  and  direction.  After  a  trial  upon  the  merits, 
ending  in  a  judgment  for  the  defendant,  it  was  held  that  the 
plainti£f  was  thereby  precluded  from  maintaining  an  action 
against  the  servant  for  the  same  trespass.*  Where  a  ser- 
vant was  sued  for  trespass  in  taking  property,  and  the  master 
defended  the  suit,  and  justified  his  servant  in  the  taking,  it 
was  decided  that  the  judgment  was  conclusive  on  the  mas- 
ter, because  it  was  his  duty  to  indemnify  the  servant  in 
acting  as  his  agent;  and  that  he  was  bound  to  appear  and 
defend,  and  that  a  judgment  in  his  servant's  favor  was  con- 
clusive as  a  defence  to  an  action  by  the  same  plaintiff  against 
the  master  for  the  same  trespass. ' 

g  180.  Principal  and  Surety. — ^The  law  in  relation  to  the 
effect  of  a  judgment  against  a  principal,  for  the  purpose  of 
charging  the  surety,  is  differently  understood  and  applied 
in  the  different  States.  And  in  the  same  State,  distinctions 
are  made  between  different  classes  of  sureties.  It  seems  to 
be  generally  conceded,  however,  that  wherever  the  surety 
has  contracted  in  reference  to  the  conduct  of  one  of  the  par- 
ties in  some  suit  or  proceeding  in  the  courts,  he  is  con- 
cluded by  the  judgment.  Thus,  a  judgment  against  a 
defendant  is  conclusive  upon  his  bail,  if  free  from  fraud  or 
collusion;  and  they  cannot  show  that  it  is  for  too  great  a 
sum,  nor  that  it  was  obtained  on  account  of  the  default  or 
negligence  of  the  principal.*  The  sureties  upon  an  injunc- 
tion bond  ''assume  such  a  connection  with  that  suit  that 
they  are  concluded  by  a  judgment  in  it,  in  a  suit  at  law  upon 
the  bond,  so  far  as  the  same  issues  are  involved.'     Sureties 
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upou  the  bond  of  an  executor  or  an  administrator  seem 
also  to  occupy  a  position  in  which  their  responsibility  may 
be  fixed  in  suits  to  which  they  are  not  parties,  and  in  which 
they  are  not  tendered  an  opportunity  to  defend.  "If  a 
judgment  has  been  recovered  against  an  administrator,  and 
an  action  thereon  be  commenced  against  the  surety  on  his 
bond  to  the  ordinary,  such  judgment  is  conclusive,  unless 
the  surety  can  show  that  it  was  obtained  through  fraud  or 
collusion  between  the  creditor  and  the  administrator."* 
The  only  questions  open  to  the  sureties  in  a  suit  on  such  a 
bond,  after  judgment  against  their  principal,  are  in  refer- 
ence to  the  making  of  the  bond  and  its  legal  sufficiency.* 
**  When  judgment  has  been  recovered  in  a  court  of  competent 
jurisdiction  against  an  administrator,  showing  that  he  has  re- 
ceived funds  belonging  to  an  estate,  and  has  failed  to  pay  over 
the  same,  a  breach  of  his  administration  bond  is  established. 
By  this  judgment  the  administrator  is  bound  and  the  sureties 
are  concluded  to  the  same  extent  which  their  principal  is  con- 
cluded."^ The  rule  applicable  to  the  sureties  of  an  admin- 
istrator is,  in  general,  applicable  to  sureties  on  the  official 
bonds  of  sheriffs,  constables,  guardians  and  trustees.*  The 
rule  is  sometimes  made  to  depend  on  the  question  whether  the 
bond  is  joint  or  several  in  its  nature.  Thus  it  is  said,  that 
a  judgment  obtained  against  a 'constable  for  wrongful 
attachment  is,  in  the  Absence  of  a  fraud  or  QoUusion,  con- 
clusive evidence  in  an  action  against  him  and  his  sureties, 
both  as  to  damages  and  to  cost,  if  his  bond  is  joint,  because 
the  principal  is  hable  and  his  bondsmen  must  be  jointly  lia- 
ble with  him.  *  In  some  instances,  however,  the  sureties 
upon  the  bonds  of  sheriffs  and  constables  have  been  deemed 
entitled  to  notice  of  the  suits  before  they  could  be  conclu- 
sively bound.  •  A  bond  was  given  by  a  deputy  sheriff  to  his 
principal,  conditioned  that  the  deputy  should  **well  and 
faithfully,  in  all  things,  perform  and  execute  the  duties  of 
deputy  sheriff  without  fraud,  deceit  or  oppression."    The 

iBoyd  V.   Caldwell,   4  Eich.   Ii7;[     6 Evans  v.  Commonwealth,  8  Watts. 
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sheriff  being  sued  for  an  act  of  the  deputy  gave  notice  to  the 
latter,  but  not  to  his  sureties.     Judgment  being  rendered 
against  the  sheriff,  he  offered  it  as  evidence  in  an  action  by 
him  against  the  sureties,  whereupon  it  was  decided  that 
"the  terms  of  the  condition  of  this  bond  do  not  bring  it 
within  the  class  of  cases  in  which  an  indemnitor  is  concluded 
by  the  result  of  a  suit  against  the  person  whom  he  has  un- 
dertaken to  indemnify,  upon  the  ground  that  such  is  the  fair 
interpretation  of  the  terms  of  the  contract.     This  condition 
is  only  that  he  will  do  his  duty  as  deputy  sheriff.      In  the 
class  of  cases  alluded  to,  the  contract  of  indemnity  is  held 
to  stipulate  for  the  result  of  a  litigation  which  the  indemni- 
tor is  not  a  party,  and  to  make  his  liability  to  depend  merely 
upon  that  result.  There  is,  therefore,  no  reason  why  this  case, 
in  which  the  language  of  the  condition  admits  of  no  similar 
construction,  should  be  taken  out  of  the  general  rule  which 
declares  the  effect  of  judgments  as  to  stranders,  that  they  con- 
clusively prove  rem  ipsam,  and  nothing  else."*    In  a  subse- 
sequent  case,  in  the  same  State,  a  deputy  had  given  a  joint 
bond  with  sureties  to  the  effect  that  the  obligors  "should 
well  and  sufficiently  indemnify  and  keep  harmless  'the  prin- 
cipal' from  and  of  all  manner  of  costs,  charges,  damages  and 
expenses  which  he  might  incur  or  be  put  to  by  reason  of 
any  act  or  acts,  omission  or  omissions  of  the  deputy  in  or 
about  the  execution  of  his  office  of  deputy  sheriff."    In  an 
action  against  the  the  sheriff  he  notified  the  deputy  who 
appeared  and  managed  the  defense.   No  notice  was  given  the 
sureties.     The  sureties  sought  to  avoid  the  effect  of  the 
judgment  as  evidence  against  them.     But  the  condition  of 
this  bond  was  considered  as  materially  different  from  that 
in  the  case  of  Thomas  v.  Hubbell;  and  great  stress  was  laid 
upon  the  fact  that  the  bond  was  joint.     "The  defendants 
being  jointly  bound  to  indemnify  the  plaintiff,  they  were  in 
privity  of  contract  with  each  other,  and  are  to  be  regarded 
and  treated,  quoad  the  contract,  and  the  rights  and  liabili- 
ties connected  with  and  gi-owing  out  of  it,  as  one  person. 
In  such  a  case,  notice  to  one  is  notice  to  all,  on  the  same 
principle  as  where  two  or  more  persons  are  shown  to  be 

^Thomas  v.  HubbeU,  15  N.  Y.  4C6  I  page  9.  The  same  case  was  again  de- 
reTsrsing  and  ovemiling  the  opinion  |  cided  on  appeal  in  35  K.  Y.  120. 
in  the  same  case  reported  in  18  Barb. 
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jointly  bound  by  a  contract,  the  acts  and  admissions  of  either 
are  binding  upon  all  the  others  to  the  same  extent  as  upon 
the  one  doing  the  acts  or  making  the  admissions. 

*'  It  was  no  part  of  plaintiff's  agreement  with  the  sureties 
on  the  bond,  that  they  should  have  notice  of  suits  brought 
against  him  for  the  misconduct  of  his  deputy;  and  their 
liability  as  indemnitors  was  not  made  to  depend  on  such 
notice.  The  law  indeed  required  notice  to  the  deputy,  in 
order  that  he  might  defend,  and  discharge  himself  from 
the  misconduct  imputed  to  him,  and  for  the  purpose  of 
rendering  the  judgment  against  the  sheriff  conclusive,  if 
one  should  be  obtained.  The  notice  was  properly  given  to 
the  deputy,  whose  conduct,  only,  was  called  in  question, 
and  who  is  presumed  to  know  the  facts  and  circumstances 
far  better  than  the  sureties  or  the  sheriff.  If,  in  addition 
to  giving  notice  to  the  deputy,  notice  had  been  given  to  the 
sureties  also,  it  would  have  been  little  more  than  an.  idle 
and  useless  ceremony,  as  it  is  to  be  presumed  that  all  they 
would  or  could  have  done,  would  have  been  to  refer  the 
matter  to  their  principal,  the  deputy,  and  cast  the  burthen 
of  the  defense,  as  the  sheriff  has  done. 

'*By  a  fair  and  reasonable  interpretation  of  the  conditions 
of  the  bond,  the  parties  contemplated  that  actions  might 
be  brought  against  the  sheriff  for  the  acts  or  omission  of 
his  deputy,  and  the  covenant  of  indemnity  in  the  condition 
was  inserted   to  provide  for  such  contingencies."^ 

In  respect  to  sureties  upon  bonds .  and  contracts,  other 
than  those  already  noticed,  the  contrariety  of  opinion  con- 
cerning the  effect  upon  them  of  a  judgment  against  their 
principal,  is  very  marked  and  irreconcilable.  The  most 
extreme  ground  taken  against  such  a  judgment  was  that  as- 
sumed in  a  couple  of  cases  in  New  York,  where  it  was  held 
that  a  surety,  though  notified  of  a  suit  against  his  princip^, 
and  though  assisting  in  conducting  it,  was  not  bound  by 
the  judgment,  unless  admitted  to  defend  in  the  name  of 
the  principal,  because  he  could  not  have  appeared  nor  have 
managed  the  suit,  except  by  the  consent  of  his  principal, 
nor  could  he  take  an  appeal.  *  In  a  number  of  cases  a 
judgm.ent  or  decree  against  the  principal,  was  considered 


iFay  V.  Ames,   44  Barb.  327;  see 
also  Wostervelt  v.  Smith,  2  Duer.  449. 


8  Jackson  v.  Griswold,  4  Hill.  522; 
Douglas  V.  Howland,  24  Wend.  35. 
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as  constituting  not  even  prima  facie  evidence  against  the 
surety.*  These  cases  are,  however,  opposed  by  more 
nnmerotis  cases,  which  unite  in  declaring  the  prima  facie 
effect  of  such  a  judgment  as  evidence  against  a  surety,*  but 
differ  somewhat  as  to  the  means  by  which  this  pi'ima  facie 
evidence  maybe  rebutted.  In  Georgia,  the  surety  "may 
rebut  this  evidence  and  he  may  not  only  look  into  the 
judgment  or  decree  against  his  principal,  but  he  may 
enquire  into  its  justness,  ab  origiiie.  He  may  set  up  and 
prove  any  defense  he  could  have  proved  in  the  original  suit, 
if  he  had  been  a  party  to  it."^  In  Ohio,  the  surety  may 
impeach  the  judgment  for  collusion  or  for  mistake.  But 
until  so  impeached,  it  is  sufficient  to  entitle  plaintiff  to  re- 
cover the  amount  for  which  it  was  rendered.^  In  one  of 
the  Circuit  Courts  of  the  United  States,  the  rule  is  laid 
down  that  the  surety  may  show  fraud  or  collusion,  or  that 
the  debt  has  been  paid,  or  that  there  was  a  clerical  mistake 
in  entering  judgment.*  A  bond  was  given  to  the  State  to 
the  effect  that  the  principal  would  not  keep  a  disorderly 
house.  In  an  action  against  a  surety  upon  the  bond,  it 
was  held  that  the  conviction  of  the  principal  in  a  criminal 
prosecution  for  keeping  a  disorderly  house,  was  prima  fade 
evidence  against  the  surety.  ^ 

A  judgment  against  a  surety,  obtained  without  fraud  or 
collusion,  in  an  action  of  which  the  principal  or  any  co- 
surety had  notice,  is  conclusive  in  favor  of  the  surety  in  an 
action  against  the  principal  or  the  co-surety  for  contribu- 
tion.'' If  a  judgment  rendered  against  a  principal  and  a 
surety  upon  their  bond  be  paid  by  the  latter,  the  former 
cannot,  in  a  suit  to  recover  from  him  the  amount  thus  paid, 
show  want  of  consideration  in  the  bond.® 

§  181.  Notice  to  Indemnitors. — In  many  cases  it  hap- 
pens that  if,  by  reason  of  the  finding  of  certain  facts,  one 


iLartigae  v.  Baldwin,  5  Mart.Loa. 
193;  Beall  v.  Beck,  3  Harr.  and  McH. 
242;  McKeller  v.  Bowell,  4  Hawks. 
34;  Morris  v,  Lncas,  8  Blkf.  9; 
King  V.  Norman,  4  G.  B.  884. 

tManford  v.  Overseers,  2  Band. 
313;  Jacobs  v.  Hill,  2  Leigh.  393; 
Baker  v,  Preston,  1  Gilmer,  235;  Bes- 


publica  V.  Davis,  3  Yeates,  128;  Lucas 
V.  Curry,  2  Bai.  403. 

3 Bryant  v.  Owen,  1  Ga,  355;  Brad- 
ley V.  Spencer,  16  Geo.  578. 

4  State  V.  Colerick,  3  Hamm.  487. 
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eWebbs  u.  State,  4  Cold.  199. 
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of  the  parties  to  the  suit  is  in  any  respect  damaged,  he,  in 
turn,  has  the  right  to  recover  back  the  amount  of  damages 
from  some  other  person,  not  a  party  to  the  present  litigation. 
The  person  thus  exposed  to  a  loss  which  some  one  has,  in 
eSict,  covenanted  against,  may  make  his  covenantor  a  party 
to  the  present  suit,  and  may  thus  avoid  the  peril  and  incon- 
venience   of    being    required     to    establish    against     his 
covenantor,  in  a  subsequent  controversy,  the  facts  which 
may  be  established  by  the  plaintiff  in  the  present  suit.     In 
order  to  become  thus  bound  the  covenantor  must  be  ten- 
dered "  a  full,  fair  and  previous  opportunity  to  meet  the 
controversy,"  and  it  is  not  sufficient  that  he  happened  to  be 
present  in  court  and  may  have  cross-examined    the  wit- 
nesses. ^     In  general,  the  fact  that  the  covenantor  appeared 
and  conducted  the  defense  is  of  itself  sufficient  proof  that 
he  had  due  notice  of  the  action,  and  a  full  and  fair  oppor- 
tunity to  contest  it  on  the  merits.  *     But  in  the  absence  of 
such  appearance  the  question  arises,  whether  he  was  given 
such  notice  of  the  suit  as  made  him  reponsible  for  its  ter- 
mination.    In  respect  to  such  notices  it  is  said  that  they 
must  be  clear  and  precise;  must  inform  the  person  to  whom 
they  are  addressed,  that  he  must  appear  and  defend  or  be 
estopped  from  a  defense  upon  his  covenant;  and  must  be 
given  so  as  to  afford  a  reasonable  time  for  him  to  prepare 
for  the  trial.*    The  necessity  of  proof  of   such  a  notice 
cannot  be  avoided  by  showing  that  the  warrantor  sought  to 
be  bound,  knew  and  talked  of  the  action,  said  he  had  an 
agreement  which  would  defeat  it,  and  was  informed  of  the 
time  and  place  of  the  trial.  ^     ''  If  a  pariy  to  a  suit  has  the 
right    to  resort  to  another,  upon  his  failure  in  the  action  ^ 
whether  upon  covenants  of  warranty  or  on  the  ground  that 
he  is  indemnified  by  such  third  party,  theif  it  is  clearly  his 
duty  to  give  full  notice  to  his  covenantor  or  indemnitor  of 
the  pendency  of  the  suit,  what  it  is  he  requires  him  to  do 
in  the  suit,  and  the  consequences  which  may  follow  if  he 
neglects  to  defend;  mere  knowledge  of  the  existence  of 
suiSh  action  is  entirely  insufficient  to  bind  the  party  by  the 
judgment,  unless  he  is  notified  to  furnish  testimony,  or  to 


iTnrpiu  v.  Thomas,  2  Hen.  and  M. 
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defend  the  action  or  to  aid  in  it,  he  may  well  suppose  the 
party  to  be  in  need  of  no  assistance;  and  he  may  well  rely 
upon  that  supposition,  for  if  the  party  desires  his  aid,  it  is 
his  duty  to  give  him  a  full  notice,  a  reasonable  time  before 
the  trial  of  the  action,  to  enable  him  to  prepare  for  it.  ^ 
In  an  action  against  a  city  for  a  defect  in   one  of  its  high- 
ways, caused  by  A.,  the  judgment  against  the  city,  if  A.  be 
notified    of  the    suit,   is   conclusiye  in  a  subsequent  suit 
against  him  by  the  city,  in  relation  to  the  existence  of  the 
defect,  the  amount  of  injury  to  the  individual,  and  the  fact 
of  the  exercise  of  due  caution  by  the  party  injured.*     Some 
recent  decisions  in  courts  of  very  high  authority,  enforcing 
the  right  of  a  city  to  recover  back  from  a  property  holder  a 
sum  which  she  has  been  compelled  to  pay,  on  account  of 
his  act  or  negligence,  for  personal  injuries  occasioned  by  a 
defect  in  her  highways,  either  establish  an  exception  to  the 
usual  rule  in  regard  to  notices  to  defend,  or  else  dispense 
with  several  essentials  of  such  notices,  as  the  law  was  for- 
merly understood.    In  Massachusetts,  it  is  sufficient  to  bind 
the  property  holder  by  the  judgment  against  the  city,  if  he 
had  notice  of  the  pendency  of  the  suit,  and  of  the  fact  that 
the  city  intended  to  hold  him  responsible,  and  had  an  op- 
portunity to  furnish  evidence,  though  he  did  not  take  upon 
himself  the  defense  of  the  suit  and  was  not  requested  to  do 
so.^     Gases  in  the  Supreme  Court  of  the  United  States  go 
much  farther  in  the  same  direction.     In  the  first  of  these 
cases  it  is  maintained  that  a  property  owner  who  knows  of 
the  suit  pending  against  the  city  for  damages  in  front  of  his 
lot,  is,  in  an  action  against  him  by  the  city,  bound  by  the 
judgment  against  the  city;  and  upon  such  judgment  being 
produced,  can  only  show  in  his  defense,  that  the  damages 
were  caused,  or  contributed  to,  by  the  city  herself.     It  is 
not  necessary  that  any  notice  be  served  informing  him  that 
the  city  will  hold  him  responsible.*     In  a  later  case  in- 
volving similar  issues,  the  court  said:  **  Express  notice  is 
not  required;  nor  was  it  necessary  for  the  officers  of  the 


1  Sampson  v.  Ohleyer,  22  Gal.  200; 
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corporation  to  have  notified  him  that  they  would  look  to 
him  for  indemnity.  The  conclusive  effect  of  a  judgment 
respecting  the  same  cause  of  action,  and  between  the  same 
parties,  rests  upon  the  just  and  expedient  axiom  that  it  is 
for  the  interest  of  the  community  that  a  limit  should  be 
opposed  to  the  continuance  of  litigation  ;  that  the  same 
cause  of  action  should  not  be  brought  twice  to  a  final  deter- 
mination. Parties  include  all  who  are  directly  interested 
in  the  subject  matter,  and  who  have  the  right  to  make  de- 
fense, control  the  proceedings,  examine  and  cross-examine 
witnesses,  and  to  appeal  from  the  judgment.  Persons  not 
having  those  rights,  substantially,  are  regarded  as  strangers 
to  the  cause;  but  all  who  are  directly  interested  in  the  suit 
and  have  knowledge  of  its  pendency,  and  who  refuse  or 
neglect  to  appear  and  avail  themselves  of  these  rights  are 
equally  concluded  by  the  proceedings."* 

g  182.  Attaohment  Proceedings. — If  property  is  at- 
tached, and  the  defendants  in  the  attachment,  or  the  general 
assignees  put  in  their  claim  to  the  property,  and  are  heard 
in  full  in  reference  to  such  claim,  they  become  parties  to 
the  proceeding,  and  bound  by  the  judgment.*  Any  cred- 
itor, who  defends  an  attachment,  on  the  ground  that  the 
debt  attached  is  due  to  him  is  precluded,  if  he  fail  in  his 
defense,  from  contesting;  the  validity  of  the  attachment  as 
against  the  plaintiff,  or  Is  againat  the  garnishee.' 

g  183.  Bailee  or  Bailor. — ^If  an  action  against  the  bailee 
for  the  property,  the  bailer  employed  counsel,  and  managed 
the  case,  and  put  his  title  in  issue,  as  a  defense  for  the 
bailee,  the  judgment  is  conclusive  on  all  the  title  of  the 
bailor  at  the  time  of  its  rendition.* 

g  184.  Officers  and  their  Indemnitors. — A  pai-ty  who 
indemnifies  an  attaching  officer,  and  who,  when  suit  is 
brought,  appears  and  has  complete  control  of  its  defense, 
is  bound  by  the  judgment  as  an  estoppel,  in  a  subsequent 
litigation,  to  the  same  extent  as  if  he  were  a  party  to  the 
record.* 
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§  185.  Tenant  and  Landlord. — A  landlord^  having  notice, 
and  defending  an  action  of  ejectment  in  the  name  of  his 
tenant,  cannot  afterwards,  in  a  controversy  with  the  latter, 
show  that  his  eviction  under  the  judgment,  was  not  by  title 
paramoont.  ^ 

g  186.  Vendee  and  Vendor. — A  purchaser,  or  any  sub- 
sequent vendee,  upon  being  sued  for  the  property,  in  trover 
or  replevin,  or  in  any  action  involving  the  title,  may  give 
notice  of  the  pendency  and  nature  of  the  suit,  to  the  original 
vendor,  and  require  him  to  defend,  or  to  assist  in  defending 
the  same,  and  after  such  notice,  the  vendor,  whether  he 
defends  or  not,  cannot  question  the  finding  of  title  involved 
in  the  judgment.^  But  the  judgment  is  conclusive  against 
the  vendor,  though  not  notified  of  the  suit,  if  he  appear  as 
a  witness  and  testify  that  he  had  no  title  at  the  date  of 
his  sale.'  In  all  other  cases,  no  judgment,  whereby  a  third 
party  has  recovered  property  from  a  vendee,  can  be  given 
in  evidence,  to  show  want  of  title  in  the  vendor,  unless  he 
was  notified  of  the  suit.^ 

g  187.  Warrantee  and  Warrantor. — As  the  sale  of  per- 
sonal property  always  involves  a  warranty  of  title,  the  rules 
and  proceedings  there  applicable  in  fixing  the  liability  of 
the  vendor  to  his  vendee  upon  recovery  of  the  property  by 
some  claimant,  are  also  applicable  to  a  vendor  of  real  estate 
with  a  covenant  of  warranty  of  title,  when  he  is  sought  to 
be  made  liable  to  his  vendee,  claiming  to  have  been  evicted 
under  title  paramount.  Any  judgment  by  which  the  warran- 
tee is  dispossessed,  if  after  proper  notice  to  his  warrantor, 
"  is  plenary  evidence  against  the  warrantor,  in  a  suit  on  the 
warranty."*  A  warrantor  sought  to  escape  from  the  result 
of  a  judgment,  on  the  ground  that  the  warrantee  had  been 
called  as  a  witness  by  plaintiff,  at  the  trial.  The  court 
said:  **  There  are  authorities  to  the  point  that  the  record  of 
a  verdict  and  judgment  cannot  be  used  in  favor  of  one, 
who,  by  his  evidence,  has  contributed  to  their  recovery. 
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But  this  court  is  of  opinion  that  this  exception  to  the  gen- 
eral rule  defining  the  parties  by  whom  evidence  may  be 
used,  would  introduce  an  inconvenient  collateral  enquiry, 
and  that  no  practical  evil  will  result  from  maintaining  the 
general  rule  unimpaired,  and  that  it  is  important  that  the 
rules  of  evidence  should  be  broad  and  well  defined.^  If  a 
person  guarantee  anything,  whether  real  or  personal,  to  be 
of  a  specified  quality  or  character,  he  may  be  brought  in 
privity  with  an  action,  to  which  his  guarantee  is  a  party, 
involving  the  character  or  quality  of  the  thing  guaranteed. 
Thus,  a  party  selling  a  note,  guaranteeing  it  to  be  valid,  may 
be  required  to  prosecute  an  action,  in  which  a  defense  has 
been  tendered,  involving  the  validity  of  the  note.  If  he 
neglects  to  do  so,  and  the  defense  is  successfully  made,  he 
may  not  in  a  suit  between  himself  and  his  vendee,  show 
that  the  note  was  valid.' 

§  188.  It  seems  that  there  are  cases  where,  although  a  party 
to  a  suit  may  have  the  right  to  recover  over  against  another, 
yet  he  is  not  permitted  to  make  such  other  person  a  party 
to  the  litigation.  A.,  having  left  a  note  with  a  bank,  after- 
wards sued  it  for  neglecting  to  give  notice  to  the  endorsers. 
This  bank,  claiming  that  the  negligence  was  attributable  to 
its  cashier,  notified  him  of  the  suit,  and  that  he  would  be 
held  responsible.  He  was  offered  the  defense,  but  declined 
to  undertake  it.  A.  recovered  judgment.  After  this  the 
bank  sued  its  cashier  for  negligence.  The  judgment  against 
the  bank  was  treated  as  admissible  evidence  to  show  the 
fact  and  the  amount  of  the  recovery  which  had  been  had 
against  plaintiffs;  but  not  for  any  other  purpose,  because 
**This  is  not  a  case  where  recovery  over  had  been  given  by 
law  or  provided  by  contract  between  the  parties,"  and  be- 
cause the  question  whether  the  negligence  was  chargeable 
to  the  cashier,  neither  was  nor  could  be  litigated  in  the  for- 
mer suit. ' 

g  189.  Unless  a  person  is  one  of  the  real  or  nominal 
parties  to  the  suit,  or  is  so  identified  in  interest  with  some 
of  such  parties  that  he  is  obliged  to  participate  in  the  con- 
duct of  the  proceedings,  if  requested,  he  cannot  be  bound 


^  Griffin  V,  Reynolds,  17  How.  U. 
S.  609. 

« Carpenter  u.  Pier,  30  Vt.  81. 


8  Bank  of   Oswego  v.  Babcock,  5 
Hin,  152. 
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by  the  judgment.  The  fact  that  he  managed  the  cause  as 
agent ^  or  attorney,*  will  not  preclude  him  from  impeaching 
the  judgment.  Neither  will  his  being  present  at  the  trial 
as  a  witness,  though  interested  in  the  subject  matter  of  the 
controversy,  bind  him  by  the  result.  Thus,  where  A.  sued 
a  sheriff  for  a  horse  levied  upon  as  the  property  of  B.,  and 
recovered  judgment,  B.  being  present  and  testifying  at  the 
trial,  it  was  held  in  a  subsequent  suit  by  B.  against  A.  for 
the  same  horse,  that  ''It  is  of  no  consequence,  prima  facie 
that  the  plaintiff  was  a  witness  for  the  defendant  in  the 
action  brought  by  this  defendant.  He  had  no  right  as  a 
witness  to  examine  or  cross-examine  other  witnesses,  or  to 
caU  other  witnesses  who  might  have  better  knowledge  of 
the  facts  than  himself.  A  mere  witness  has  no  control  over 
a  case  whatever,  and  has  no  right  to  appeal.  The  plaintiff 
here  was  under  no  obligation,  legal  or  moral,  to  defend  for 
the  sheriff,  and  he  had  no  right  to  defend  or  to  interfere."^ 
Even  an  agreement  between  several  persons,  by  which  each 
was  to  be  bound  by  a  verdict,  and  to  have  the  right  to 
cross-examine  the  witnesses,  was  regarded  as  insufficient  to 
make  the  judgment  binding  on  any  of  the  parties  who 
would  not  have  been  bound  by  it  in  the  absence  of  such 
agreement.^ 

g  190.  Distributees  of  Coramon  Fund. — "The  princi- 
ple is  y/ell  settled  in  respect  to  proceedings  in  chancery  for 
the  distribution  of  a  common  fund  among  the  several  par- 
ties in  interest  therein,  either  on  application  of  the  trustee 
of  the  fund,  or  of  the  administrator,  legatee  or  next  of  kin, 
or  on  the  application  of  any  party  in  interest,  that  an  absent 
party  who  had  no  notice  of  the  proceedings,  and  not  guilty 
of  willful  laches  or  unreasonable  neglect,  will  not  be  con- 
cluded by  the  decree  of  distribution,  from  the  assertion  of 
his  right  by  bill  or  petition  against  the  trustee,  executor  or 
administrator;  or,  in  case  they  have  distributed  the  fund  in 
pursuance  of  an  order  of  the  court,  against  the  distributees.  ^ 


'Thrasher  v.  Haines,  2  N.  H.  443. 
sBreedlove  v.  Turner,  9  Mart.  Lou. 
d53,  375. 
sYorks  V.  Steele,  60  Barb.  397. 


4Patton  V,  Caldwell,  1  Dallas,  419. 
« Williams  v.  Gibbes,  17  How.  T. 
S.  239. 
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CHAPTER  X. 

PERSONS  BOUND  BY  LIS  PENDENS. 

I  191.  Reasons  for  Uw  of. 

f  192.  Law  of,  applies  to  suits  at  Law  and  in  Equity. 

%  193.  Transfers  pendmU  Itte  cannot  prejudice  suit. 

(  194.  Property,  bound  by. 

f  195.  Commeucement  of. 

I  196.  Bait  must  affect  specific  property. 

f  197.  Property  must  be  pointed  out  by  the  pleadings. 

f  198.  Is  notice  of  all  material  facta  in  the  pleadings. 

§  199.  Amendments  of  pleadings. 

I  200.  No  Hi  pendent  between  co-plaintifiki  or  co-defendants. 

I  201.  AfPflctM  none  hxxi pendente  lite  alienees  and  incumbrancers. 

(  202.  Diligence  in  Prosecution. 

§  203.  Revivor. 

§  201.  Dliimlssal,  without  prejudice. 

8  203.  Writs  of  Error  and  Bills  of  Review. 

8  206.  Termination  of  lit  pendent. 

§  207.  LU  Pendent^  with  the  property  in  court. 

8  206.  Involuntary  Transfers. 

8  209.  Vendee  of  a  vendee. 

8  210.  Confined  to  state  where  property  is  situate. 

8  211.  Attorney's  Lien. 

8  212.  Statutes. 

8  213.  £;jectment  in  California. 

8  214.  Notice  may  be  filed  before  the  complaint. 

g  191.  Reasons  for  Law  of  Lis  Pendens. — Besides  the 
nominal  parties  to  a  judgment  or  decree,  many  others  are 
brought  within  its  influence,  and  made  to  respect  its  commands 
to  abide  by  its  settlements.  Prominent  among  these  and 
parties,  are  all  those  persons  who  have  brought  themselves 
within  the  principles  involved  in  the  law  of  lis  pendeiis. 
The  rules  applied  to  third  persons,  becoming  interested  in 
the  subject  matter  in  litigation,  by  acquiring  the  title  of 
one  of  the  parties  to  the  controversy,  pendente  Hie,  have 
been  explained  and  justified  upon  the  assumption  that  those 
rules  were  based  upon  notice,  actual  or  constructive.  It 
has  been  said  "that  all  people  are  supposed  to  be  attentive 
to  what  passes  in  courts  of  justice,"^  and  that,  from  being 
attentive,  they  must  be  informed  of  the  various  matters  in 
process  of  litigation  in  those  courts.    But  the  more  reasona- 

iWorsley  u.  Earl  of  Scarborough,  3  Atk.  392;  Green  v.  White,  7  Blkf.  242. 
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ble  view  is  that  the  law  of  lis  pendens  is  not  based  upon 
presumptions  of  notice;  but  upon  a  public  policy,  impera- 
tively demanded  by  a  necessity  which  can  be  met  and  over- 
come in  no  other  manner.^  ''It is  a  careless  use  of  language  ' 
which  has  led  judges  to  speak  of  it"  {lis  pendens)  "as  notice 
because  it  happens  to  have,  in  some  instances,  a  similar 
effect  with  notice."*  "The  justice  of  the  court  would  be 
wholly  evaded,  by  aliening  the  lands  after  subpena  served, 
and  the  suitor  subject  to  great  delay,  expense  and  incon- 
venience, without  any  certainty  of  at  last  securing  his 
interest.'  In  fact  the  doctrine  of  lis  pendens,  as  under- 
stood and  enforced  at  common  law,  does  not  seem  to 
have  required  even  such  constructive  notice  as  would 
in  all  cases  put  a  man  of  ordinary  sagacity  on  his 
guard,  or  as  would  have  enabled  him  to  ascertain  whether 
tiie  property  in  which  he  desired  to  acquire  an  interest, 
was  involved  in  litigation.  The  commencement  of  lis 
pcfidens  dated  from  the  service  of  the  subpena,  though  it 
was  not  returnable  until  the  next  term.  No  lis  pendens  ex- 
isted until  the  bill  was  filed,  yet  the  filing  being  made,  the 
lis  pendens,  by  relation,  was  considered  as  in  force  from  the 
service  of  the  subpena.  Under  such  a  system,  it  might  fre- 
quently happen  that  a  man  would  be  bound  by  a  suit  whose 
object  he  could  only  conjecture,  no  means  of  information 
being  accessible.  That  every  man  should  be  presumed  to 
be  present  in  the  courts  and  attentive  to  their  proceedings, 
is  a  most  unnatural  presumption — a  fiction  not  merely  im- 
probable, but  impossible,  since  by  no  human  power  can 
one  man  be  at  all  times  in  attendance  upon  the  several  tri- 
bunals of  his  country,  in  which  claims  to  specific  property 
are  determined.  But  the  necessity  of  the  rules  of  lis  pen- 
dens is  so  apparent  and  so  unavoidable,  that  the  early  exist- 
ence and  continued  application  of  these  rules  were  indis- 
pensable to  a  wise  public  policy.  If,  during  the  pendency 
of  any  action,  at  law  or  in  equity,  the  claim  to  the  property 
in  controversy  could  be  transferred  from  the  parties  to  the 
suit  so  as  to  pass  to  a  third  party  unaffected  either  by  the 


1  Newman  v.  Chapman,  2  Band.  98; 
Bellamy  v.  Sabine,  1  De  G.  &  J.  566. 
sWatson  v.  'Wilson,  2  Dana,  406. 
11 


3Ludlow*8  Heirs  v,  Kidd's  Ex.,  3 
Ohio,  541. 
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prior  proceedings  or  the  subsequent  result  of  the  litigation, 
then  the  transactions  in  our  courts  of  justice  would,  as 
against  men  of  ordinary  forethought,  prove  mere  idle  cere- 
monies.   A  series  of  alienations  protracted  into  the  bound- 
less future,  would  forever  preclude  the  prevailing  party 
from  obtaining  that  to  which  he  had  vindicated  his  claim. 
The  necessity  of  lis  pendens  and  the  perils  which  it  was 
designed  to  avert,  were  thus  forcibly  stated  by  Chancellor 
Kent,  in  a  case  which  is  regarded  as  a  pioneer  in  the  United 
States  on  the  subject  on  which  it  treats,  and  which  enjoys 
the  dislinction  of  being  quoted  and  approved  in  every  part 
of  our  country :  *  *  The  counsel  for  the  defendants  have  made 
loud  complaints  of  the  injustice  of  the  rule,  but  the  com- 
plaint was  not  properly  addressed  to  me;  for  if  it  is  a  well 
settled  rule,  I  am  bound  to  apply  it,  and  it  is  not  in  my 
power  to  dispense  with  it.     I  have  no  doubt  the  rule  will 
sometimes  operate  with  hardship  upon  a  purchaser  without 
actual  notice;  but  this  seems  to  be  one  of  the  cases  in  which 
private  mischief  must  yield  to  general  convenience;  and, 
most  probably,  the  necessity  of  such  a  hard  application  of 
the  rule  will  not  arise  in  one  out  of  a  thousand  instances. 
On  the  other  hand,  we  may  be  assured  the  rule  would  not 
have  existed,  and  have  been  supported  for  centuries,  if  it 
had  not  been  founded  in  great  public  utility.     Without  it, 
as  has  been  observed  in  some  of  the  cases,  a  man,  upon  the 
service  of  a  subpena,  might  alienate  his  lands,  and  prevent 
the  justice  of  the  court.  Its  decrees  might  be  wholly  evaded. 
In  this  very  case,  the  trustee  had  been  charged  with  a  gross 
breach  of  his  trust,  and  had  been  enjoined  by  the  process 
of  the  court,  six  months  before  the  sale  in  question,  from 
any  further  sales.     If  his  subsequent  sales  are  to  be  held 
valid,  what  temptation  is  held  out  to  waste  the  trust  prop- 
erty, and  destroy  all  the  hopes  and  interests  of  the  cestui 
que  trust?    A  suit  in  chancery  is,  in  such  cases,  necessarily 
tedious  and  expensive,  and  years  may  elapse,  as  in  this  case, 
before  the  suit  can  be  brought  to  a  final  conclusion.     If  the 
property  is  to  remain  all  this  time  subject  to  his  disposition, 
in  spite  of  the  efforts  of  the  court  to  prevent  it,  the  rights 
of  that  helpless  portion  of  the  community,  whose  property 
is  most  frequently  held  in  trust,  will  be  put  in  extreme 
jeopardy.     To  bring  home  to  every  purchaser  the  charge  of 
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actual  notice  of  the  suit,  must,  from  the  very  nature  of  the 
case,  be,  in  a  great  degree,  impracticable."^ 

g  192.  Is  a  Rule  both  at  Law  and  in  Equity. — ^In  the 
case  of  King  v.  BUI  (28  Con^i.  p.  593),  the  statement  is 
made  that  lis  pendens  is  a  purely  equitable  rule,  recognizable 
only  in  equity.  This  case  is,  however,  chiefly,  if  not  exclu- 
sively, remarkable  for  the  clearness  and  precision  with  which 
it  misstates  the  law  of  lis  pendens.  It  has  no  force  as  an 
authority,  being  overruled  by  the  case  of  Neivton  v.  Birge^ 
(35  Conn.  p.  250.)  According  to  the  opinion  of  Lord  Jus- 
tice Turner,  "That  this  doctrine  belongs  to  a  court  of  law, 
no  less  than  to  courts  of  equity,  appears  from  a  passage  in 
2d  Inst.  375,  where  Lord  Coke,  referring  to  an  alienation 
by  a  mesne  lord  pending  a  writ,  says,  that  the  alienee  could 
not  take  advantage  of  a  particular  statute  of  Westminster, 
because  he  came  to  the  mesnalty  pendente  breviy  and  in  judg- 
ment of  law  the  mesne  as  to  the  plaintiffs  remains  seized  of 
the  mesnaliy,  for  pendente  lite  nihil  innovetur.'^ 

g  193.  It  is  now  a  universally  recognized  rule  of  law, 
that  no  alienation  or  transfer  of  the  subject  matter  of  the 
controversy,  made  while  the  suit  is  being  prosecuted  with 
due  diligence,  need  be  noticed  by  the  parties  to  the  action. 
Such  alienation,  though  valid  between  the  parties  thereto, 
is  void  as  against  the  judgment  or  decree  Anally  rendered 
in  the  suit.* 


1  Mnrray  v.  Ballon,  1  John.  Ch.  p. 
566,  decided  in  1815.  To  show  that 
Us  pendens  was  then  old  and  well 
established  in  onr  law,  the  Chancellor 
quoted  the  ordinance  of  Lord  Bacon, 
that  '*no  decree  bindeth  any  that 
oometh  in  h<ma  fide,  by  conyeyance 
from  the  defendant,  before  the  bill 
exhibited,  and  is  made  no  party, 
neither  by  bill  nor  order;  but  where 
he  oomes  in  pendenU  lite,  and  while 
the  suit  is  in  full  prosecution,  and 
without  any  color  of  allowance  or 
piiyitj  of  the  court,  there  regularly 
the  decree  bindeth;"  and  cited  the 
cases  of  Martin  v.  Stikes,  1  Gas.  in 
Ch.  150;  Culpepper  v.  Austin,  2  Ch. 
Cas.  116;  Garth  v.  Ward,  2  Atk.  174; 
Preston  v.  Tnbbin,  1  Vem.  286 ;  Sorrel 
V.  Carpenter,  2  P.  Wens.  482;  Anon. 


I  Vem.  318;  Pinch  y.  Newnham,  2 
Vem.  216;  Walker  v.  Smalwood,  Amb. 
676;  Bishop  of  Winchester  v,  Paine, 

II  Ves.  194.  For  a  very  similar  view 
of  lis  pendens,  see  Bellamy  v.  Sabine, 
1  De  G.  &  J.  566,  decided  in  1857. 

^Bellamy  v.  Sabine,  7  De  G.  &  J. 
584;  Secombe  v,  Steele,  20  How.  U. 
S.  94. 

Norton  V,  Birge,  35  Conn.  250; 
Bayer  v.  Cockerill,  3  Kansas,  282; 
Lee  V.  Salinas,  15  Tex.  495;  Meux  v, 
Anthony,  6  Eng.  411 ;  Shotwell  v. 
Lawson,  30  Miss.  27;  Waldenv.  Bod- 
ley's  Heirs,  9  How.  U.  S.  34;  Copen- 
heaver  v,  HufGEiker,  6  B.  Monr.  18; 
Jackson  v.  Warren,  32  HI.  331; 
Loomis  V.  Biley,  24  Dl.  307;  Inloe's 
Lessee  v,  Harvey,  11  Md.  519;  Sharp 
V    Lumley,   34  Cal.  611;  Barelli  v. 
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g  194.  Property  bound  by. — Courts  have  occasionally 
exhibited  a  reluctance  in  applying  the  doctrines  of  lis  pen- 
dens to  any  property  other  than  real  estate.  And  it  has 
been  said  that  at  least  no  moTable  personal  property  to 
which  possession  constitutes  the  chief  evidence  of  title,  is 
bound  by  the  suit,  in  the  hands  of  a  bona  fide  purchaser, 
without  notice.  But  "  it  may  be  conceded  that,  at  this  day, 
lis  pendens  applies  with  equal  force  to  controversies  in  re- 
gard to  personal  property."'  The  only  exception  to  this 
concession,  is  negotiable  paper,  not  past  due.^  When  such 
paper  is  the  subject  of  the  suit,  the  court  ought  to  require 
it  to  be  brought  into  court,  or  so  placed  that  the  defendant 
cannot  commit  a  fraud  upon  the  law  by  making  the  judg- 
ment unavailable.^  Every  consideration  of  necessity  and 
of  public  policy  which,  demands  and  justifies  the  law  of 
lis  pendens  as  applied  to  real  estate,  also  demands  and  justi- 
fies the  application  of  the  same  law  to  personal  property. 


1  McCutchen  v.  MiUef,  31  Miss.  65; 
Tabb  V.  Williams,  4  Jones  Eq.  352; 
Murray  v.  Ballon,  1  Johns.  Ch.  566; 
For  application  to  negotiable  notes 
past  due,  see  EeUogg  v.  Fancher,  23 
Wis.  21;  to  purchase  of  a  patent  pend- 
ing litigation,  to  have  it  declared  void. 
Tyler  u.  Hyde,  2  Blatchf.  308;  to  suit 
to  subject  bank  stock  to  a  certain 
trust,  Leitch  v.  WeUs,  48  Barb.  637; 
to  creditor's-bill  to  reach  furniture, 
Scudder  v.  Van  Amburgh,  4  Ed.  Gh. 
29 ;  to  railroad  bonds  in  Fennsylyania, 
where  such  bonds,  contrary  to  the  de- 
cisions in  other  States,  are  held  non- 


negotiable.  Diamond  v.  Lawrence 
County,  37  Penn.  S.  353.  Bee,  how- 
ever, Chase  v.  Searles,  45  N.  H., 
511,  where  the  application  of  lispen' 
dens  to  personalty,  seems  to  be  doubted 
in  general,  and  to  be  altogether  denied 
as  to  personal  property,  sought  to  be 
made  available  to  the  satisfaction  of  a 
judgment,  by  means  of  a  creditor's 
bill. 

8  Winston  v.  Westfield,  22  Ala.  760; 
Mims.  V.  West.  38  Geo.  18. 

3  Stone  V.  ElUott,  11  Ohio,  S.  252; 
Eeiffer  v.  Ehler,  18  Penn.  S.  388. 


Delassus,  16  La.  An.  280;  Calderwood 
V,  Tevis,  23  Cal.  335;  Horn  v.  Jones, 

28  Cal.  194;  Montgomery  v.  Byers, 
21   Cal.   107;  Bouldens  v.  Lanahan, 

29  Md.  200;  Hurlbuttu.  Bultenop,  27 
Cal.  50.  The  rule  is  as  applicable  to 
incumbrancers  as  to  purchasers. 
Youngman  v.  Elmira  B.  B.  Co.,  65 
Penn.  S.  278;  Masson  v.  Saloy,  12 
La.  An.  776;  and  a£fects  purchasers 
at  Sheriff's  sale  to  the  same  extent  as 
if  the  alienation  was  voluntary.  Fash 
V,  Bavesies,  32  Ala.  451;  Steele  v. 
Taylor,  1  Minn.  274;  Hall  v.  Jack,  32 


Md.  253;  Hersey  v.  Turbett,  27  Penn. 
S.  418;  Cooley  v.  Brayton,  16  Iowa, 
10;  Hart  v.  Marshall,  4  Minn.  294; 
Crooker  v.  Crooker,  57  Mai.  395; 
Berry  v.  Whitaker,  58  Mai.  422.  In 
McFherson  v.  Housel,  2  Beas.  Ch. 
299,  it  was  decided  that  the  vendee  of 
the  defendant  in  a  foreclosure  suit 
takes  the  property,  subject  to  all  costs 
which  may  be  made  in  the  case, 
including  those  occasioned  by  an  ap- 
peal, prosecuted  by  the  defendant 
subsequently  to  his  conveyance. 
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In  fact,  the  ease  with  which  personalty  could  be  transferred 
to  parties  having  no  notice  of  the  litigation,  is  much  greater 
than  in  the  case  of  real  estate.  The  probability  of  the  de- 
fendant's entirely  defeating  the  object  of  the  suit,  by  a  trans- 
fer of  the  property  pendente  lite,  is  rather  greater  in  the  case 
of  personal  than  of  real  estate,  and  the  necessity  of  some 
law,  prohibiting  such  transfer,  to  the  prejudice  of  the  pre- 
Tailing  party,  is  therefore  greater  in  the  former  case  than  in 
the  latter.  But  the  necessity  of  preserving  the  negotiable 
character  of  negotiable  paper,  not  due,  so  as  to  require  no 
inquiry  beyond  inspection  of  the  paper  itself,  in  relation  to 
its  ownership,  has  properly  been  considered  paramount  to 
the  necessity  of  avoiding  transfers  pendente  lite,  and  that 
class  of  paper  therefore,  4s  the  only  property  not  liable  to 
be  affected  by  the  doctrine  of  lis  pendens. 

§  195.  Gomnienceinent. — Lis  pendens,  except  when  some 
statute  provides  otherwise,  begins  from  the  service  of  the 
process  or  subpena,  and  not  before.^  It  is  also  necessary, 
at  common  law,  that  a  bill  be  filed,  but  upon  such  filing 
the  lis  pendens  begins,  from  the  service  of  the  subpena."^ 
In  Wisconsin,  under  the  Code,  a  summons  and  complaint 
in  a  proceeding  to  obtain  an  injunction,  may  be  served 
before  either  is  filed  in  court.  Property  intended  to  be 
affected  by  such  a  proceeding,  having  been  transferred  bona 
fide  without  notice,  after  service  on  the  defendant,  but 
before  filing  of  the  papers  in  court,  it  was  held  that  the 
doctrine  oi  its  pendens  ought  not  to  be  applied  where  there 
was  no  record  of  the  suit,  although  the  process  had  been 
served.  That  while  there  is  no  hardship  in  requiring  pur- 
chasers to  examine  the  records  of  the  county,  there  is  a 
manifest  hardship  in  requiring  them  to  take  notice  of  that 
which  no  examination  however  patent  and  industrious, 
could  reveal,  and  that  no  case  exists,  under  the  Code,  en- 
forcing lis  pendens  before  papers  are  filed,  and  none  ought 
to  exist,  ^  while  lis  pendens  can  in  no  case  commence  at 
common  law,  until  process  is  issued  and  served,^  a  con- 
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structiye  service  produces  the  same  efi*ect  as  a  personal  ser- 
vice. Whenever  the  service  may  be  made  by  publication, 
the  lis  pendefis  is  complete,  upon  the  actual  publication 
of  the  notice  for  defendant  to  appear;^  but  it  seems  that 
there  is  no  lis  pendens  until  the  order  for  publication  is  fully 
executed.^  The  acceptance  of  service  of  subpena  as  of  a 
prior  date,  in  pursuance  of  a  previous  agreement,  will  not 
bind  any  lands  conveyed  prior  to  the  time  when  the  accept- 
ance of  service  was  in  fact  made.*  Where  a  defective  sub- 
pena was  served,  and  afterwards  the  service  was  set  aside 
and  the  subpena  amended  so  as  to  bear  date  the  day  the 
service  was  set  aside,  it  was  held  that  lis  pendeyxs  did  not 
begin  until  service  of  the  amended  subpena.* 

g  196.  Must  be  Specific. — ^In  order  to  bring  the  doctrine 
of  lis  pendens  into  effect,  it  is  indispensable  that  the  litiga- 
tion should  be  about  some  specific  thing,  which  must  neces- 
sarily be  affected  by  the  termination  of  the  suit.  It  does 
not  apply  to  an  action  for  diforce  and  for  alimony  to  be 
paid  out  of  the  husband's  estate,  because  such  a  suit  does 
not  apply  to  any  specified  part  of  the  husband's  est&te,  real 
or  personal.*  The  judgment  which  may  be  obtained  may , 
from  the  docketing  thereof,  constitute  a  lien  on  certain 
property;  but  in  this,  as  well  as  in  all  other  respects,  it  no 
more  constitutes  a  lis  pendens,  or  a  claim  to  particular  estate, 
than  a  suit  upon  a  promissory  note  or  any  other  sufficient 
cause  of  action. 

g  197.  Property  must  be  Pointed  Out. — It  is  further 
essential  to  the  existence  of  lis  pendens,  that  the  particular 
property  involved  in  the  suit  ''must  be  so  pointed  out  by 
the  proceedings  as  to  warn  the  whole  world  that  they  inter- 
meddle at  their  peril.  Where  a  suit  was,  among  other 
things,  to  restrain  a  trustee  from  ''selling  any  more  of  the 
trust  negroes,"  it  was  held  not  to  affect  the  purchaser  of  a 
negress,  because  there  was  nothing  calling  attention  to  her 
in  the  bill,  as  the  identical  property  in  litigation.  •  Hence 
a  general  bill  for  an  account  of  real  or  of  real  and  personal 
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estate  does  not  create  sach  a  lis  pendens  as  will  affect  a  pur- 
chaser, but  the  rule  is  otherwise  when  it  is  sought  to  charge 
a  particular  estate  with  a  particular  trust.  ^    In  a  recent  case 
it  was  said  that  a  bill  ''must  be  so  definite  in  the  descrip- 
tion, that  any  one  reading  it  can  learn  thereby  what  prop- 
erty is  intended  to  be  made  the  subject  of  litigation."*  But 
as  it  is  also  stated  in  the  same  opinion,  that  it  was  evident 
that  the  pleader  in  the  original  case  did  not  have  in  his 
mind  the  property  now  sought  to  be  affected  by  lis  pendens, 
the  language  of  the  court  is  probably  to  be  construed  as 
applicable  only  to  those  cases  in  which  there  is  nothing  to 
put  a  purchaser  upon  inquiry,  and  not  to  the  cases  where 
the  pleadings,  though  sufficient  to  put  a  purchaser  on  his 
guard,  do  not,  in  themselves,  contain  a  particular  designa- 
tion of  the  property  in  controversy.     In  a  case  where,  by 
the  decision  of  Chancellor  Kent,  a  purchaser  was  held  to 
be  bound,  the  property  described  in  the  bill  was  **  divers 
lands  in  Crosby's  manor,"  l^eld  in  trust  for  the  plaintiff  by 
the  defendant  Winter.  The  Chancellor  said : '  *  It  is  true  there 
might  have  been  'divers' lands  in  'Crosby's  manor,'  held 
in  trust  by  Winter,  and  yet  the  lots  sold  to  defendant  have 
been  held  by  him  in  his  own  absolute  right.     But,  though 
this  was  a  possible,  it  was  an  improbable  fact;  and  if  ever  a 
bill  contained  sufficient  matter  to  put  a  party  upon  inquiry, 
the  bill  in  1809  answered  that  purpose.     The  doctrine  of  lis 
pendens  is  indispensable  to  right  and  justice,  in  the  cases 
and  under  the  limitations  in  which  it  has  been  applied;  and 
according  to  the  observation  of  Lord  Chancellor  Manners, 
we  must  not  suffer  the  rule  to  be  frittered  away  by  excep- 
tions.    Was  it  too  much  to  have  required  of  a  purchaser 
charged  with  notice  of  all  the  facts  in  the  bill,  to  have 
caUed  upon  Winter  to  discover  the  source  of  his  title?  The 
general  rule  is,  that  what  is  sufficient  to  put  the  party  upon 
inquiry,  is  good  notice  in  equity.     The  least  inquiry  even 
of  Winter  himself,  would  have  satisfied  the  purchaser  that 
the  lots  he  purchased  were  parcel  ox  the  trust  lands  men- 
tioned in  the  bill."*    From  this  decision,  which  seems  to 
be  sustained  by  reason,  it  would  follow  that  the  description 
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in  the  bill  need  not,  in  itself,  be  so  specific  as  to  necessarily 
and  beyond  all  possibility  include  a  given  tract  of  land. 
But  that  it  is  ample  for  the  purpose  of  inyoking  the  rule  of 
lis  pendens,  if  the  land  in  all  probability  comes  within  the 
description,  and  if  prospective  purchasers,  upon  reading  the 
bill,  are  advised  by  it  that  the  land  with  which  they  pro- 
pose to  meddle,  may  be  and  probably  is  a  parcel  of  the  lands 
in  litigation. 

g  198.  '^ Lis  pendens  is  notice  of  every  fact  contained  in 
the  pleadings,  which  is  pertinent  to  the  trial  of  the  matter 
put  in  issue  by  them;  and,  in  a  chancery  case,  of  the  con- 
tents of  exhibits  to  the  bill  which  are  produced  and 
proved."*  But  lispendens  does  not  affect  any  property  not 
necessarily  bound  by  the  suit.  Thus,  if  money  be  secured 
upon  an  estate,  no  litigation  about  that  money,  but  not 
about  the  estate,  can  affect  a  purchaser  of  the  estate.' 

g  199.  Amendments. — It  is  further  necessary,  in  order 
to  conclude  a  purchaser  by  virtue  of  the  judgment,  that  by 
the  record  in  the  case  at  the  time  of  the  purchase,  the  par- 
ties to  the  suit  and  the  nature  of  the  claim  made  to  the 
property,  should  be  so  stated  that  no  subsequent  amend- 
ment will  be  necessary.  If  any  amendment  is  made,  lis  pen- 
dens  as  to  the  matters  and  parties  involved  in  the  amend- 
ment, dates  from  the  time  it  is  made.  The  amending  of  a 
bill  to  show  a  new  equity  creates  a  new  lis  pendens.  Thus, 
where  property  was  sought  to  be  subjected  to  the  payment  of 
plaintiff's  demands  upon  one  ground,  and  that  ground  be- 
coming untenable,  the  bill  was  amended  to  show  another 
equity,  upon  which  plaintiff  prevailed  in  his  suit;  a  pur- 
chaser preceding  the  amendment  was  held  not  to  be  bound 
by  the  decree.'  The  decisions  in  Ohio  have  established 
an  exception  to  this  rule.  A  bill  was  filed  to  subject  lands 
to  the  payment  of  a  judgment  which  was  subsequently  re- 
versed and  a  new  trial  ordered.  Upon  the  new  trial  the 
plaintiff  again  recovered.  He  then  filed  his  supplemental 
bill,  showing  the  new  judgment  and  asking  that'  the  same 
lands  be  subjected  to  its  payment.     A  question  afterwards 
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ansing,  the  lands  were  bound  by  lis  pendens  prior  to  the 
filing  of  the  supplemental  biU,  the  court  said :  ^^  It  is  as- 
sumed, that  when  the  right  to  recover,  in  the  bill  in 
equity,  was  taken  away  by  the  reversal  of  the  judgment,  the 
suit  ceased  to  be  pending,  so  far  as  to  bind  the  property. 
We  are  not  satisfied  that  this  position  is  a  sound  one.  No 
such  distinction  is  to  be  found  in  the  books.  But  the  doc- 
trine seems  plain,  that  by  the  institution  of  a  suit,  the  sub- 
ject of  litigation  is  placed  beyond  the  powers  of  the  parties 
to  it — ^that  whilst  the  suit  continues  in  court,  it  holds  the 
property  to  respond  to  the  final  judgment  or  decree.  The 
supplemental  bill  was  engrafted  into  the  original  bill  and 
becomes  identified  with  it.  The  whole  was  a  lis  pendens^ 
effectually  preventing  an  intermediate  alienation." ^  The 
introduction  of  new  parties  is,  as  to  those  parties  and  their 
grantees,  a  new  lis  pendens  to  which  under  a  statute  requir- 
ing the  filing  of  a  notice,  a  new  notice  is  indispensable .  ^  If 
a  bill  of  review  set  up  matter  not  in  issue  in  the  original 
suit,  then,  all  parties  coming  in  after  the  original  suit,  are 
not  bound  by  the  bill  of  review  unless  made  parties  to  it.' 
There  can  be  no  doubt  that  the  alienee  of  the  plaintiff  is /is 
much  bound  by  the  judgment  as  the  alienee  of  the  defendant. 
But  it  does  not  seem  to  be  essential  to  the  binding  of  the 
plaintiff's  vendee,  that  at  the  time  of  the  transfer,  the  de- 
fendant should  have  disclosed  his  defense,  or  his  claim  to 
affirmative  relief.  Thus,  a  mortgagor  having  a  power  author- 
izing him  to  sell  the  premises  to  pay  his  debt,  commenced 
a  suit  to  foreclose  to  which  he  made  A.  and  B.,  junior 
mortgagees  parties,  and  subsequently  sold  the  lands  under 
his  power  of  sale  to  0.  After  such  sale,  A.  and  B.  filed 
their  cross-bill.  Upon  these  facts  it  was  decided  that  the 
institution  of  the  suit  created  a  lis  pendens  against  the  plain- 
tiff, and  gave  the  junior  mortgagees  the  right  to  litigate 
their  claims  against  him,  connected  with  the  mortgage,  that 
this  right  could  not  be  divested  by  means  of  any  sub- 
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sequent  sale  or  transfer^  made  to  a  third  party;  and  that 
plaintiff  could  not  lidl  A.  and  B.  into  secority  bj  tendering 
them  an  opportunity  of  controverting  his  claims,  and  then, 
by  having  recourse  to  his  power  of  sale,  avoid  their  equities. 

I  200.  Ck>-Plaintiffi  and  Co-Defendants.— The  doctrine 
of  lis  pendens,  not  being  founded  upon  any  of  the  peculiar 
tenets  of  a  Court  of  Equiiy  as  to  implied  or  constructive 
notice;  but  being  a  doctrine  common  to  the  courts,  both  of 
law  and  of  equity,  and  resting  ''upon  this  foundation, — that 
it  would  plainly  be  impossible  that  any  action  or  suit  could 
be  brought  to  a  successful  termination,  if  alienation  pendenle 
lite  were  permitted  to  prevail," — should  not  be  canied  any 
farther  than  is  necessary  to  answer  the  purposes  which 
called  it  into  being.  The  doctrine  of  lis  pendens  must  there- 
fore be  restrained  within  its  proper  sphere,  and  not  so  en- 
larged as  to  produce  results,  not  at  all  essential  to  the  carry- 
ing the  judgment  or  decree  into  complete  effect.  Thus,  if 
in  an  action  by  one  plaintiff,  against  two  or  more  defendants, 
it  appear  from  the  pleadings  that  one  of  the  defendants  has 
certain  equities  against  the  others,  but  those  equities  do 
not  in  any  way  affect  the  present  litigation  between  plaintiff 
and  the  defendants,  and  the  rights  of  the  defendants  between 
each  other  is  not  sought  to  be  determined;  no  lis  pendens  can 
be  created,  beyond  the  purposes  of  the  suit,  and  an  alienee  of 
one  of  the  defendants  is  not  charged  with  implied  notice  of 
the  equities  between  the  co-defendants.^  It  would  seem  to 
be  perfectly  clear  in  the  absence  of  all  authority  upon  the 
subject,  that  there  could  be  no  lis  pendens  between  co-plain- 
tiffs or  co-defendants  in  any  action  not  designed  to  settle 
the  rights  of  such  plaintiffs  or  defendants,  between  each 
other,  no  matter  how  many  facts,  not  material  to  the  present 
controversy,  happened  to  find  their  way  into  the  record. 

g  201.  Affects  Only  Pendente  Lite  Intermeddlers.— The 
lis  pendens  *'  is  only  constructive  notice  of  the  pendency  of 
the  suit  as  against  persons  who  have  acquired  some  title  to, 
or  interest  in,  the  property  involved  in  the  litigation,"  un- 
der the  parties  to  the  suit,  "  or  some  of  them  pendente 
lite^^  An  exception  to  this  rule  is  sustained  by  a  recent 
case  in  Connecticut,  wherein  it  is  decided  that  a  person 
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holding  title  to  real  estate,  by  virtue  of  an  unrecorded  con- 
veyance, is  bound  by  a  judgment  against  his  grantor.^    Un- 
less this  single  exception  may  be  maintained,  it  is  univer- 
sally true   that    lis  pendens    applies    only    to    rights    and 
interests  involved  in  the  controversy,  and  acquired  of  a 
party  thereto  a/ier  the  institution  of  the  suit.*     One  in 
possession,  prior  to  a  suit,  can  not  be  divested  of  such 
possession  under  a  judgment  against  his  grantor.     This  rule 
applies  where  the  possession  is  held  under  an  executory  con- 
tract as  well  as  under  a  completed  purchase  and  payment.' 
Parties  having  an  interest  in  lands  by  contract  of  purchase 
with  the  legal  holders  of  military  land  warrants,   having 
paid  the  purchase  money,  and  being  in    possession,  are 
necessary  parties  to  a  suit,  instituted  by  the  legal  holders  of 
the  same,  to  compel  an  assignment  of  such  warrants,  and 
all  interest  acquired  under  them  by  entry,  location  and 
survey.     If  not  made  parties,  they  are  not  prevented  by 
the  doctrine  of  lis  pendens  from  proceeding  during  the  pen- 
dency of  such  suit,  to  clothe  their  junior  equity  with  the  legal 
title  by  procuring  patents  from  the  United  States.*     In  a 
case  decided  in  New  York  in  1833,  the  defendants  had 
made  contracts  to  purchase,  under  which  they  had  enterJBd 
into  possession  of  the  lands,  and  held  and  improved  the 
same  for  several  years.     Suit  was  then  commenced  against 
their  vendor,  during  the  pendency  of  which  they,  without 
any  actual  notice,  completed  their  payments  and  procured 
conveyances.     They  were  sought  to  be  bound  by  the  decree 
rendered  against  their  grantor;  but  it  was  decided  that  the 
reasons  on  which  the  doctrine  of  lis  pendens  were  founded, 
were  inapplicable  to  the  case;  that  it  was  unreasonable  to 
compel  the  humble  tenant  in  possession  of  the  land,  to  ex- 
amine the  files  of  the  courts  every  time  he  wished  to  pay 
an  installment  of  the  purchase  money;  while  no  hardship 
could  be  occasioned  by  requiring  plaintiff  to  make  parties 
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to  his  suit  all  persons  in  the  open  possession  of  the  lands 
to  be  aflfected  thereby.^ 

g  202.  Diligence. — ^The  doctrine  of  lis  pendens,  thongh 
npheld  as  a  necessity,  is  as  against  a  bona  fide  purchaser 
without  notice,  considered  as  a  hard  rule,  and  not  to  be 
favored.*  On  the  one  hand  it  is  said  that  "  courts  gladly 
avail  themselves  of  any  defect  in  the  pleadings  or  proofs  of 
the  plaintiff  to  prevent  its  operation  upon  such  a  pur- 
chaser;"^ while,  on  the  other  hand,  it  is  held  that  the 
benefit  of  lis  pendens  can  only  be  lost  by  unusual  and  un- 
reasonable delay,  and  not  by  ordinary  negligence.*  There 
can  be  no  doubt,  however,  that  to  £^ect  purchasers  there 
must  be  a  close  and  continuous  prosecution  of  the  suit;  the 
exercise  of  a  reasonable  diligence  unaccompanied  with 
*  *  any  gross  slips  or  irregularities  by  which  injury  could  ac- 
crue to  the  rights  of  third  parties."'  What  constitutes  un- 
reasonable want  of  diligence,  or  undue  delay,  must  be 
decided  under  the  particular  circumstances  of  each  case. 
No  general  rules  upon  the  subject  have  come  under  my 
observation;  and  perhaps  none  can  be  framed  which  would 
be  of  any  particular  service.  In  Kentucky,  suit  was 
commenced  to  foreclose  a  mechanic's  lien;  and  became 
ready  for  judgment  by  reason  of  the  defendant's  filing  an 
admission  of  the  allegations  of  the  complaint.  Three 
years  later,  no  decree  being  entered,  the  defendant  mort- 
gaged the  same  premises  to  a  party  having  no  knowledge 
of  the  lien  or  suit.  The  delay  was  deemed  sufficient  to  re- 
lieve the  purchaser  from  the  operation  of  lis  pendens.^ 

g  203.  New  Suit,  and  Revivor. — If  a  suit  were  not 
prosecuted  with  effect  as  if,  at  law,  it  were  discontinued  or 
the  plaintiff  suffered  non-suit;  or  if,  in  chancery,  the  suit 
were  dismissed  for  want  of  prosecution,  or  for  any  other 
cause,  not  on  the  merits;  or  if,  at  law,  or  in  chancery,  any 
suit  abated;  although  in  all  such  cases  a  new  action  could  be 
brought,  it  could  not  affect  a  purchaser  during  the  pen- 


1  Parks  V.  Jackson,  11  Wend.  442. 

SHayden  v.  Buoklin,  9  Pai.  611; 
8orreU  v.  Carpenter,  2  P.  Wms.  483. 

sLndlow  V.  Eidd.  3  Ohio,  541. 

^Gossom  V.Donaldson,  18 B.  Monr. 
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ftPreston  v.  Tubbin,  1  Vem.  286; 
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dency  of  the  first  suit.  ^  In  case  of  abatement,  however, 
the  suit  might  be  continued  in  Chancery  by  revivor^  or,  at 
law,  in  real  actions  abated  by  death  of  a  party,  by  joumies 
accauniSy  and  the  purchaser  still  bound  by  the  judgment 
or  decree.  •  But  in  all  cases  there  must  be  no  laches  in  re- 
Tiying  the  suit;  for  a  failure  to  reyiye  in  a  reasonable  time 
results  in  a  suspension  of  the  lis  pendens.^  In  Kentucky, 
"  a  reasonable  time"  is  one  year>  A  reasonable  excuse  for 
the  delay  complained  of,  is  always  available  to  keep  up 
the  lis  pendens.^' ^ 

g  204.  Dismissal. — During  the  pendency  of  an  action  in 
equity,  for  a  specific  performance,  A.  purchased  the  sub- 
ject matter  in  controversy.  The  bill  was  subsequently  dis- 
missed, without  prejudice,  with  leave  to  proceed  de  novd. 
To  the  subsequent  proceeding  A.  was  made  a  party,  but 
contended  that  his  purchase  was  without  notice  of  the 
plaintiff's  rights.  It  was  decided  that  the  effect  of  the  for- 
mer suit,  as  a  Zia  pendens,  was  not  impaired  by  the  dismissal 
of  the  biU,  with  leave  to  proceed  de  novo;  that  by  the  im- 
mediate filing  of  his  bill  de  novo,  the  plaintiff  had  been 
constant  and  continuous  in  his  prosecution;  and  that  it 
might  well  be  doubted  whether  A.  would  not  have  been 
affected  by  lis  pendens,  if  his  purchase  had  taken  place  after 
the  dismissal  of  the  first  bill  and  before  the  filing  of  the 
second.  *  But  in  another  case,  the  doctrine  that  a  purchaser 
pending  a  bill  dismissed  without  prejudice,  is  bound  by  the 
subsequent  bill  is  expressly  denied.'' 

g  205.  Writ  of  Error  and  Bill  of  Review.— According 
to  some  of  the  authorities,  a  purchaser  after  final  decree, 
and  before  writ  of  error  or  bill  of  review  is  prosecuted,  is 
a  pendente  lite  purchaser.  Hence,  a  party  purchasing  land 
from  a  person  who  had  obtained  a  conveyance  of  the  land, 
from  a  commissioner  appointed  by  the  court  for  that  purpose, 


'  Newman  v.  Chapman,  2  Band.  98; 
Watson  V.  Wilson,  2  Dana,  408;  Her- 
ringion  v.  Hemngton,  27  Mo.  560. 

S2  Band,  98;  2  Dana,  408. 

sTrimblot?.  Boothby,  14  Ohio,  109; 
Shiyelej  v.  Jones,  6  B.  Monr.  274; 
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is  liable  to  have  his  title  divested,  if  the  decree  should  be 
set  aside  by  bill  of  review,  filed  after  the  purchase;'  and 
this,  although  the  defendants  were  infants,  and  allowed  a 
number  of  years  to  file  their  bill  of  review.*  But  in  rela- 
tion to  writs  of  error,  the  position  has  been  taken  that 
''until  service  of  citation,  a  writ  of  error  is  not  to  be  con- 
sidered as  pending,  so  as  to  affect  strangers  as  lis  pendens. 
It  is  contended  that  a  writ  of  error  is  but  the  continuance 
of  the  original  suit,  and  like  a  bill  of  revivor,  or  an  appeal, 
reinstates  the  suit,  and  refers  all  things  and  parties  to  its 
first  commencement.  We  do  not  concede  that  such,  in  all 
cases,  would  be  the  consequence  of  a  bill  of  review  or  of 
an  appeal.  But  in  this  case,  we  think  the  analogy  does  not 
hold  good.  In  the  obvious  nature  and  character  of  the  pro- 
ceeding, a  writ  of  error  is  a  new  and  original  suit.  Original 
process  issues  in  it,  and  must  be  served,  to  bring  the  ad- 
verse party  into  court.  The  relative  character  of  the  parties 
is  changed;  new  pleadings  are  made  up,  and  a  final  judgment 
upon  it,  though  it  may  operate  on  another  cause,  is,  neverthe- 
less, a  termination  of  the  new  suit  or  process  in  error."  As 
the  result  of  these  views,  it  was  determined  that  when  lands 
had  been  awarded  to  A.  by  the  decree  in  a  chancery  suit, 
and  he  had  been  placed  in  possession  thereof,  his  subse- 
quent conveyance  of  the  lands  passed  a  title  not  liable  to  be 
divested  by  a  writ  of  error,  unless  the  proceedings  upon 
such  writ  were  commenced,  and  citation  served  on  the  de- 
fendant in  error  prior  to  his  conveyance.' 

§  206.  Termination  of  Lis  Pendens. — *  *  There  is  no  such 
doctrine  in  this  couri;,  that  a  decree  made  here  shall  be  an 
implied  notice  to  a  purchaser,  after  the  cause  is  ended;  but 
it  is  the  pendency  of  the  suit  that  creates  the  notice;  for  as 
it  is  a  transaction  in  a  sovereign  court  of  justice,  it  is  sup- 
posed that  all  people  are  attentive  to  what  passes  there,  and 
it  is  to  prevent  a  greater  mischief  that  would  arise  by  peo- 
ple's purchasing  a  right  under  litigation  and  then  in  con- 
test; but  where  it  is  only  a  decree  to  account,  and  not  such 


1  Debell  v.  Foxworthy,  9  B.  Monr. 
228;  Glarey  V.  Marshall,  4  Dana,  95; 
Earle  v.  Grouch,  3  Met.  Ey.  450;  Grore 
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a  one  as  puts  a  conclasion  to  the  matters  in  question,  that 
is  still  such  a  suit  as  does  affect  people  with  notice  of  what 
is  doing."'  By  yirtue  of  a  statute  of  Indiana,  when  a  de- 
cree for  the  conveyance  of  land  is  not  complied  with,  it 
shall,  notwithstanding,  be  deemed  and  taken  to  have  the 
same  force  in  all  courts  of  law  and  equity,  as  if  the  con- 
veyance had  been  made.  Pending  a  suit  for  specific  per- 
formance, the  defendant  conveyed  the  property  in 
controversy  to  W.  Afterwards  a  decree  was  entered  and  a 
conveyance  was  made.  This  conveyance  was  recorded 
among  the  records  of  the  court,  but  not  among  the  records 
of  the  county.  Subsequently  W.  conveyed  to  J*  It  was 
decided  that  J.  obtained  the  title,  because  the  decree  was 
not  notice,  and  the  records  of  the  county  did  not  disclose 
any  defect  in  Ws  title;  that  the  case  could  not  be  distin- 
guished from  that  of  judgment  and  sale  at  law,  where  a 
purchaser  under  execution,  who  does  not  put  his  deed  on 
record  stands,  in  respect  to  the  registration  laws,  as  if  he 
had  purchased  from  the  defendant.  ^  But  a  purchaser  from 
a  mortgagor,  after  a  decree  of  foreclosure,  is  liable  to  be 
removed  from  possession  under  a  writ  of  assistance.  **It 
cannot  be  objected  that  the  case  is  no  longer  lis  pendens, 
after  decree  and  sale  and  a  conveyance  executed,  because 
the  Court  of  Chancery  is  not  fundus  officio,  until  the  de- 
cree is  executed  by  delivery  of  possession."^ 

§  207.  In  case  real  estate  is  taken  into  possession  by  a 
court,  through  the  appointment  of  a  receiver,  or  by  seques- 
tration, it  is  not  to  be  intermeddled  with,  without  leave  of 
the  court.  Any  person  having  a  paramount  claim,  by 
judgment  or  mortgage,  should  appear  in  court  and  obtain 
leave  to  proceed.  The  court  will  direct  a  master  to  inquire 
into  the  circumstances,  or  as  to  the  priority  of  the  lien; 
and  will  take  care  that  the  fund  realized  from  the  land,  is 
applied  accordingly.  The  party  having  a  prior  legal  en- 
cumbrance, and  having  no  notice  of  the  proceeding  in 
equity  may,  no  doubt,  still  hold  such  encumbrance  after 
the  land  is  sold  at  equity,  and  might,  after  the  land  had 


*  Woraley  v.  Earl  of  Scarborough, 
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been  removed  from  the  possession  of  the  Court  of  Chancery, 
pursue  his  legal  remedy;  but  if,  while  the  land  is  in  custody 
of  equity,  he  take  out  execution  and  sell,  the  purchaser 
will  take  no  title  as  against  the  chancery  sale.^ 

g  208.  Involuntary  Transfers. — ^A  distinction  no  doubt 
exists  as  to  the  effect  of  voluntary  transfers  pendente  lUe, 
and  those  compulsory  transfers  made  by  operation  of  law, 
in  which,  as  in  involuntary  proceedings  in  bankruptcy,  the 
property  of  a  party  is  transferred  to  an  assignee  for  the 
benefit  of  creditors.  Such  assignee  is  not  bound  to  know 
what  suits  are  pending  to  affect  the  property  of  the  assignor; 
and  he  will  not,  in  any  event,  be  bound  by  any  proceeding 
pending  against  his  assignor  at  the  time  of  the  transfer,  un- 
less he  is  made  a  party  thereto.  *  But  where  the  proceeding 
is  voluntary,  it  is  instituted  rather  for  the  benefit  of  the 
applicant,  than  for  the  protection  of  his  creditors.  A 
transfer  in  such  a  case  forms  no  exception  to  the  rule  of 
ordinary  transfers  pendente  lite.  The  assignee  is  bound  by 
the  judgment  whether  he  be  made  a  party  or  not.  ^ 

g  209.  Vendee  of  Vendee. — An  early  case  in  Virginia, 
is  understood  as  restricting  the  doctrine  of  lis  pendens  to 
pi^rchases  and  conveyances  from  the  parties  to  the  suit,  and 
as  having  no  force  against  a  person  who  obtains  a  transfer 
pendente  liie,  from  some  person,  who,  though  not  himself 
a  party  to  the  suit,  obtained  his  title  pendente  lite  from  one 
who  was  such  a  party.*  This  case,  so  far  as  our  observation 
extends,  has  never  been  affirmed;  but  the  cases  necessarily 
in  direct  conflict  with  it  do  not  seem  to  be  numerous.  • 
The  general  expression  that  lis  pendens  only  affects  pur- 
chasers from  parties  to  the  suit  pendente  lite  is  of  frequent 
occurrence  in  the  reports.  Upon  examination  of  the  cases 
in  whicli  such  expressions  are  employed,  they  will  generally, 
if  not  invariably,  be  found  to  be  intended  as  statements  of 
the  rule  applicable  to  transfers  made  prior  to  the  institu- 
tion of  any  suit,  or  to  transfers  pendente  lite  of  titles  exist- 
ing independent  of  that  in  litigation.  It  would  be  very 
strange  that  if,  after  the  general  application  of  the  doctrine 
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of  lis  pendens  had  been  upheld  for  ages  as  absolutely 
indispensable  to  the  administration  of  justice,  a  limitation 
should  be  imposed  which  is  necessarily  subversiye  of  the 
whole  doctrine.  If  two  or  more  pendente  lite  transfers,  are 
to  be  allowed  to  thwart  the  purposes  of  a  suit,  then  the 
principles  of  necessity  and  of  public  policy,  of  which  so 
much  has  been  said,  are  to  be  regarded  as  decidedly  more 
important  than  the  interests  of  a  pendente  lite  purchaser, 
but  decidedly  less  important  than  the  interests  of  his  ven- 
dee. If  the  final  judgment  in  any  action  in  reference  to 
specific  property  may  be  nullified  by  two  transfers,  instead 
of  by  one,  the  difficulty  of  the  extra  transfer  is  not  likely 
to  furnish  any  considerable  protection  to  the  judgment. 

§  210.,  Confined  to  the  State. — ^The  general  rule,  that  lis 
pendens  is  notice  to  the  whole  world,  has  been  restricted  by  a 
decision  of  the  highest  court  in  Tennessee.  It  was  there 
decided  that  lis  pendens  applies  to  movable  property  only 
while  it  remains  within  the  State  where  the  suit  is  prose- 
cuted; that  if  property  situated  in  some  other  State,  be 
removed  into  Tennessee  pendente  lite,  and  there  sold,  a 
purchaser,  without  notice,  is  not  bound  by  the  judgment. 
The  reasoning  upon  which  this  decision  was  supported, 
was  that  the  doctrine  of  lis  pendens  rests  upon  the  neces- 
sity of  preventing  any  obstruction  to  the  execution  of 
judgments;  that  the  judgment  of  another  State  cannot  have 
process  issued  upon  it  here,  and,  therefore,  the  reason  of 
the  doctrine  is  not  applicable  to  proceedings  in  other 
States.  ^ 

g  211.  Where  by  law  the  attorneys  in  a  cause  have  a 
lien  upon  property  involved  in  litigation,  for  their  fees,  the 
lis  pendens  is  a  general  notice  of  such  lien,  and  the  client 
can  not  by  a  pendente  lite  transfer,  defeat  the  claim.' 

g  212.  Statute  Requirements. — ^The  hardship  to  bona 
fide  purchasers  of  real  estate,  without  notice,  arising  from 
the  law  of  lis  pendens  has  been  greatly  ameliorated  in  Eng- 
land, and  in  many,  if  not  in  all,  of  the  United  States  by  stat- 
utes, requiring  the  filing  of  notices  of  the  pendency  of  actions 
affecting  real  property.    Thus,  in  England,  by  statute  2 
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Yict.  C.  1157,  it  was  enacted  that  no  lis  pend&iis  shall  bind 
a  purchaser  or  mortgagee,  without  express  notice,  until  a 
memorandum  or  minute  thereof,  containing  the  name  and 
the  usual  or  last  known  place  of  abode,  and  the  title,  trade 
or  profession  of  the  person  whose  estate  is  intended  to  be 
affected  thereby,  and  the  Court  of  Equity,  and  the  title  of 
the  cause  or  information,  and  the  day  when  the  bill  or  in- 
formation was  filed,  shall  be  left  with  the  Senior  Master  of 
the  Court  of  Common  Pleas,  who  shall  forthwith  enter  the 
same  particulars  in  a  book,  in  alphabetical  order,  by  the 
name  of  the  person  whose  estate  is  to  be  affected.  In 
the  United  States  the  notice  is  not  generally  required  to 
state  all  of  the  particulars  specified  in  the  English  stat- 
utes; our  law-makers  being  satisfied  with  a  notice  show- 
ing the  nature  of  the  suit,  the  parties  thereto,  the  court 
where  pending,  and  the  property  to  be  affected  thereby; 
*  and  the  filing  of  such  notice  in  the  ofiice  where  the  records 
affecting  real  estate  are  kept,  c^d  the  indexing  of  the  no* 
tice,  alphabetically,  according  to  the  names  of  the  parties 
to  the  suit.  If  no  notice  is  filed,  pendente  lite  purchasers 
are  wholly  unaffected  by  the  judgment,  *  unless  they  have 
actual  knowledge  of  the  suit,  in  which  event  they  are  not 
protected  by  the  statute.' 

g  213.  Section  twenty-seven  of  the  California  Practice 
Act  required  the  filing  of  notice  of  the  pendency  of  actions 
afiecting  the  title  to  real  estate.  This  section,  it  was  held, 
did  not  apply  to  actions  of  ejectment,  nor  to  any  actions 
affecting  the  possession  only.  In  such  actions  the  title  is 
not  affected  but  remains,  after  judgment,  as  it  was  before. 
Therefore,  the  pendente  lite  vendee  of  either  of  the  parties 
was  held  to  be  bound  by  the  judgment  rendered  against 
his  grantor.*  In  New  York,  where  a  judgment  in  eject- 
ment seems  to  have  no  further  or  higher  effect  than  in 
California,  a  different,  and,  it  seems  to  us,  more  rational 
conclusion  has  been  reached.     The  Supreme  Court  in  that 

1  Kichardson  v.  White,  18  Cal.  102;  v.  Pierson,  5  Mich.  456;  Sngden  on 
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State  in  disposing  of  the  quesfcion,  said :  *'  The  effect  given 
by  this  statute  to  the  judgment  recovered  in  an  action  of 
ejectment  clearly  rendered  that  action  one  which  affected  the 
title  of  the  property  in  controversy  in  it.  For  it  bound 
that  title,  not  only  as  to  the  parties  to  the  action,  but  also 
as  to  all  who  derived  title  under  them  from  the  time  of  the 
commencement  of  the  action.  To  that  extent  the  judgment, 
while  it  remained  in  force,  conclusively  settled  the  rights 
of  the  parties,  and  those  claiming  under  them,  to  the  pro- 
perty in  controversy.  No  judgment  concerning  the  rights 
of  parties  to  real  property,  could  have  any  greater  effect 
than  that  upon  the  title  of  those  affected  by  it.  The  action 
was  one  for  that  reason  in  which  a  notice  of  its  pendency 
should  have  been  filed  in  order  to  secure  this  statutory  re- 
sult against  subsequent  purchasers  and  encumbrancers,  not 
otherwise  having  notice  of  the  pendency  of  the  suit  or  the 
recovery  of  the  judgment."  *  By  section  263  of  the  same 
Practice  Act,  it  was  enacted  that  ''  An  action  for  the  re- 
covery of  the  real  property  against  the  person  in  possession 
caimofc  be  prejudiced  by  any  alienation  made  by  such 
person  either  brfore  or  after  the  commencement  of  the  ac- 
tion.'^ Proceedings  to  condemn  land  are  of  the  class 
requiring  notice  of  lis  pendens  to  be  filed,  to  affect  pendente 
lUe  purchasers  without  notice.' 

§  214.  It  is  no  objection  to  the  lis  pendens  that  it  was 
filed  several  days  before  the  suit  was  commenced.  The 
object  is  to  give  notice,  and  a  lis  pendens  so  filed,  gives  as 
much  notice  as  one  filed  simultaneously,  with  the  complaint. ' 


*  Sheridan  v.  Andrews,  3  Iiansing, 
129. 


sBensley  V.  Monntain  Lake  Water 
Co.   13  Gal.  306. 
3  Houghton  V.  Mariner,  7  Wis.  244. 
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Qi  Ctm  UabiMtj  in  OHminftl  ProscutiDn. 

Principal  and  Surety. 

C^>.piiiiBtlft  and  Oo-DefrndaDta. 

Waaanlor  and  QfaniM;  Oaraiahee  anj  Principal;  OorpuntSon  and  StodchoUfer. 
£91).  <VUaleial  Secoiitira. 
SMk  Ptavcloanra  oT  Secniity. 
tiU.  Joint  ObUcocm. 


«T. 


Joint  Dabtor  Acta. 

Sxcaptlona  to  Law  of  0(>4>Uli8ora. 

Jotal  and  Hamna  OUigora. 


Vbatkw  ItocoTafy  Taata  TiOa. 

IttdiTialtAa  Oeaftanda.  Mm  CaMirwefa. 

Acttona  on  Aocoont. 

Only  Ctea  Action  on  Ona  Oontnct. 

Only  Ona  Action  on  Ona  Tort. 

In  OMea  tor  IiiJaiT  ^  Nniaancea. 

SaTeral  Tofta. 

Sxcoptlon  to  Q«n«ral  Law  of  Uexser. 

Piocaadlnfa  tn  Inaolrency. 


g  215.  General  Pzlnoiples. — ^The  rendition  and  entrj  of 
a  judgment  or  decree,  establishes,  in  the  most  conclu- 
sive manner,  and  reduces  to  the  most  authentic  form,  that 
ivhieh  had  hitherto  been  unsettled;  and  which  had,  in  all 
probability,  depended  for  its  settlement  upon  destructible 
and  uncertain  evidence.  The  cause  of  action  thus  estab- 
lished and  permanentlj  attested,  is  said  to  merge  into  the 
judgment  establishing  it,  upon  the  same  principle  that  a 
simple  contract  merges  into  a  specialty.  Courts,  in  order 
to  give  a  proper  and  just  effect  to  a  judgment,  sometimes 
look  behind,  to  see  upon  what  it  was  founded,  just  as  they 
would,  in  construing  a  statute,  seek  to  ascertain  the  occa- 
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sion  and  purpose  of  its  enactment.  The  cause  of  action, 
though  it  may  be  examined,  to  aid  in  interpreting  the 
judgment,  can  never  again  become  the  basis  of  a  suit  be- 
tween the  same  parties.  It  has  lost  its  vitality;  it  has 
expended  its  force  and  effect.  All  its  power  to  sustain 
rights  and  enforce  liabilities  has  terminated  in  the  judg- 
ment or  decree.*  It  "is  drowned  in  the  judgment,"'  and 
must  henceforth  be  regarded  as  functus  officio. 

The  well  established  principle  of  law,  iiiat  no  further  ac- 
tion can  be  prosecuted,  between  the  same  parties,  upon  a 
matter  already  ripened  into  judgment,  is  supported  by  a 
variety  of  reasons.  Its  operation  is,  in  many  respects, 
beneficial.  Its  existence  Has  been  variously  accounted  for, 
according  to  the  purposes  subserved,  and  the  reasons  in- 
volved in  the  vast  number  of  cases  in  which  it  has  been 
recognized.  The  early  cases  place  the  rule  upon  the  sole 
ground  that  an  inferior  remedy  has  been  changed  to  one 
superior.  Thus,  it  was  said,  if  a  man  brought  debt  upon 
a  bond  and  had  judgment  in  a  court  of  record,  the  contract 
by  specialty,  being  of  a  more  base  nature,  was  changed  into 
a  thing  of  record,  and  no  further  suit  could  be  brought  to 
vex  the  defendant;  but  if  plaintiff  had  his  judgment  in  a 
court  not  of  record,  he  might  bring  another  action,  be- 
cause his  bond  had  not  been  changed  into  a  matter  of 
higher  nature.  ^  In  later  cases,  in  addition  to  the  mere  as- 
sertion that  the  judgment  is  of  a  higher  nature  than  the 
cause  of  action,  the  allowance  of  a  new  suit  is  shown  to  be 
a  superfluous  and  vexatious  encouragement  to  litigation, 
injurious  to  the  defendant,  and  of  no  benefit  to  the 
plaintiff.'^  The  doctrine  of  merger  is  also  frequently  sup- 
ported, on  the  ground  that  the  cause  of  action  has  become 
a  thing  adjudicated  and  precisely  determined  and  ascer- 
tained, and,  therefore,  upon  principles  of  public  policy, 
not  to  be  again  made  the  subject  of  judicial  inquiry. 
But,  we  imagine,  the  bar  occasioned  by  a  former  recovery, 
has  been  gradually  strengthened  and  extended,  until  it  has 
become  independent  of  the  reasons  generally  assigned  in 


1  Wayman  v.  Cochrane,  35  HI.  152  ; 
Hogg  V,  Charlton,  25  Penn.  S.  200. 

sBiddleson  v,  Whitel,  1  W.  Bla. 
507. 


sViner's  Abr.  Citing,  6  Bep.  44  b. 
and  45  a.  b. 

4 Smith  V,  Nicholl,  5  Bing.  N.  0. 
208;  7  Dowl.  282. 
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its  support.  We  doubt  whether,  in  a  majority  of  the  United 
States,  two  suits  could  be  prosecuted  to  judgment,  on  the 
same  cause  of  action,  against  the  objection  of  the  defendant, 
irrespective  of  the  question  whether  the  first  judgment  was 
of  a  higher  or  lower  nature  than  the  cause  of  action.  If, 
for  instance,  an  action  were  brought  in  a  justice's  court, 
upon  a  judgment  of  the  District  Court,  for  a  sum  less  than 
three  hundred  dollars,  and  prosecuted  with  effect,  the 
judgment  recoyered  would  be  of  a  lower  nature  than  the 
one  sued  upon;  it  would  be  no  more  a  thing  adjudicated 
than  the  cause  of  action  was;  and  yet  the  plaintiff  would 
probably  not  be  at  liberty  to  bring  similar  actions  od  lib- 
itam.  The  new  judgment,  though  inferior,  as  an  instrument 
of  evidence,  to  the  old  one  and  not  attended  by  the  same 
liberal,  jurisdictional  presumptions,  ought,  nevertheless,  to 
entirely  supplant  the  old  one,  because  it  is  the  most  recent 
judicial  determination  of  the  rights  of  the  parties,  and  be- 
cause the  plaintiff  has  voluntarily  elected  to  abandon  his 
former  judgment  to  secure  one  which,  though  in  an  inferior 
court,  is  conclusive  in  favor  of  the  continuance  and  amount 
of  his  claim. 

§  216.  The  weight  of  authority  in  the  United  States 
shows  that  whatever  may  be  a  cause  of  action  will,  if  re- 
covered upon,  merge  into  the  judgment  or  decree.  A 
contract  by  specialty  merges  into  a  judgment  in  the  same 
manner  as  a  simple  contract.^  A  judgment  is  extinguished 
when  being  used  as  a  cause  of  action,  it  grows  into  an- 
other judgment.*  It  may  even  be  merged  by  a  statutory 
judgment.  Thus,  if  the  law  provides  for  the  execution  of  a 
forthcoming  or  delivery  bond,  which,  when  forfeited,  shall 
have  the  force  and  effect  of  a  judgment  oh  which  execution 
may  be  issued,  a  forfeiture  of  such  bond  discharges  the 
judgment  upon  which  it  was  given. '  On  the  other  hand, 
some  American  cases,  proceeding  upon  the  theory  that  no 


1  Pitts  V.  Fagate,  41  Mo.  405;  King 
V.  Hoare,  13  M.  and  W.  494;  Andrews 
V.  Varrell,  46  N.  H.  17. 

sChittj  V.  Glenn,  3  Monr.  425; 
Whiting  V.  Ileehe,  7  £ng.  549. 

3 Brown  v,  Clark,  4  How.  Miss.  4; 
Bank  of  U.  S.  v.  Patton,  5  How.  Miss. 
200;  Wright  v.   YeU,    13    Ark.    503; 


Hannav.  Gay,  3  Bush.  91;  Cook  v. 
Armstrong,  25  Miss.  ^3;  Neals  r. 
Jfter,  25  Ark.  98;  Black  v.  Nettle,  25 
Ark.  606;  Kussel  v.  Shule,  25  Ark. 
469. 

But  a  different  rale  preyails  in  Ala- 
bama ;  see 

Patton  V.  Hamner,  33  Ala.  307. 
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mei^er  can  take  place  until  some  higher  remedy  or  evidence 
is  created,  deny  that  one  judgment  can  merge  into  another 
of  equal  degree.^  On  this  ground  a  motion  to  enter  satis- 
faction of  a  judgment  because  it  had  been  recovered  upon 
in  another  action,  was  denied.  *  The  effect  of  this  ruling 
would  be  that  the  estate  of  the  debtor  could  be  involved 
by  a  multiplicity  of  record  liens,  and  his  chattels  seized 
under  a  great  number  of  executions,  and  himself  financially 
ruined  by  the  expenses  of  divers  proceedings,  all  based 
upon  a  single  and  indivisible  demand. 

g  217.  Judgment  Is  a  New  Debt. — Every  judgment  is, 
for  most  purposes,  to  be  regarded  as  a  new  debt.  The  chief 
and  perhaps  the  only  exception,  being  in  cases  where  the 
technical  operation  of  the  doctrine  of  merger  would  pro- 
duce manifest  hardship,  and  even  those  cases  are  by  no 
means  universally  excepted.  This  new  debt  is  not,  in 
general,  affected  by  the  character  of  the  old  one.  Though 
the  cause  of  action  may  have  arisen  from  a  tort,  the  judg- 
ment is  not,  therefore,  any  the  less  a  contract  or  in  the 
nature  of  a  contract.  Hence,  it  may  be  the  foundation  of 
an  action  of  debt, '  or  of  a  set-off,  under  a  statute  permit- 
ting matters  ex  contractu  to  be  set  off.*  Neither  is  it  in- 
fected by  the  usurious  nature  of  the  cause  of  action.  ^  A 
judgment  rendered  in  one  State,  upon  a  forfeited  recog- 
nizance taken  for  alleged  violation  of  its  penal  laws,  can  be 
made  the  basis  of  an  action  in  another  State,  though  ob- 
jected to  on  the  ground  that  one  State  will  not  aid  in 
enforcing  the  penal  laws  of  another.  ^  The  same  rule  is 
applicable  to  actions  upon  judgments  given  for  violations 
of  local  police  regulations,  or  for  any  other  local  causes  of 
action. ''  In  all  such  cases,  no  inquiry  will  be  made  in  re- 
lation to  the  facts  preceding  the  judgment,  to  ascertain 
whether  the  original  action  would  have  been  enforced  by 
the  court  now  called  upon  to  enforce  the  judgment.  A  debt 
due  to  the  estate  of  a  deceased  person,  if  sued  upon  and 


1  Weeks  v.  Pearson,  5  N.  H.  324. 

tMamford  v.  Stoker,  1  Cow.  178; 
Griswold  v.  Hill,  2  Paine,  G.  G.  492; 
Andrews  v.  Smith,  9  Wend.  53. 

sjohnaon  v.  Butler,  2  Iowa,  535. 

^Taylor  v.  Boof,  4  Keyes,  335. 


0 Thatcher  v.  Gammon,    12  Mass. 
268. 

0  Spencer  v,  Brockway,   1  Hamm. 
259. 

1  State  of  Ind.  v.  Helmer,  21  Iowa» 
370;  Healy  v.  Root,  11  Pick.  390. 


184 


LAW  OF  JUDGMENTS. 


recovered  by  an  administrator,  is,  in  law,  the  debt  of  him 
who  recovers  it,  and  in  whose  name  the  judgment  is  ren- 
dered. He  holds  the  legal  title,  subject  only  to  his  trust 
as  administrator.  He  may  sue  upon  the  judgment  in  his 
own  name,  without  describing  himself  as  administrator; 
and  may,  therefore,  pursue  the  judgment  defendant,  by 
action  on  the  judgment,  in  a  different  State  from  that  in 
which  the  letters  of  administration  were  issued.^ 

g  218.  Depends  on  Valid  Judgment. — ^Merger  depends 
for  its  existence  and  continuance  upon  a  valid  judgment. 
Therefore,  if  such  a  mistake  is  made  in  the  name  of  the 
parties,  as  to  render  the  judgment  ineffective,  the  cause  of 
action  does  not  merge,  and  a  subsequent  suit  may  be 
brought  thereon.'  If,  in  support  of  a  plea  of  judgment 
recovered,  the  defendant  introduce  the  proceedings  or 
record  of  a  court,  from  which  it  appears  that  the  plaintiff 
had  taken  a  judgment  which  is  coram  non  jvdice,  such 
judgment  will  be  as  unavailing,  as  a  defense  for  the  de- 
fendant, as.  it  would  be  as  a  cause  of  action  for  the  plain- 
tiff. ^  In  all  such  cases,  it  is  obvious  that  the  judgment  pro- 
duced, is  in  fact  no  final  determination  of  the  rights  of  the 
parties,  and  that  no  obstacle  has  intervened  to  prevent 
them  from  seeking  such  determination.  Though  the  judg- 
ment was  valid  at  its  entry,  it  may  be  reversed  or  set  aside. 
In  such  case  the  merger  ceases.^  If  plaintiff  recover 
judgment  against  one  of  several  joint  obligors,  and  it  is 
reversed,  he  may  proceed  against  all  of  them,  in  a  new 
action.  * 

g  219.  Judgment  of  No  Extra  Territorial  Effect.— A 
judgment,  valid  in  the  jurisdiction  where  it  was  rendered, 
may  have  no  extra-territorial  effect.  If  so,  the  operation 
of  the  merger  extends  no  farther  than  the  other  incidents 
growing  out  of  the  adjudication.  ^    In  the  case  of  Smft  v. 


1  Bonafonr  v.  Walker,  2  Tenn.  R. 
126;  Biddle  v.  Wilkins,  1  Pet.  686; 
Tallmadge  v.  Ghappel,  16  Mass.  71; 
Hall  V.  HarriBon,  21  Mo.  227;  Allen 
V.  Lyman,  27  Venn.  20;  Nelson  v, 
Bagby,  25  Tex.  Snpp.  305. 

sWixon  V.  Stephens,  17  Mich.  518. 

s  Briscoe   V,  Stephens,    9   Moore, 


413;  Mico  v.  Morris,  3  Lev.  234;  Ad- 
ney  v.  Yemon,  3  Ley.  243. 

4  Goodrich  V.  Bodortha,  6  Gray, 
323. 

sMaghee  v.  Collins,  27  Ind.  83. 

8  Middlesex  Bank  v.  Batman,  27 
Maine,  19;  MoVicker  v,  Beedy,  31 
Maine,  314;  Bangeley  v,  Webster,  11 
N.  H.  299. 
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SUirJs,  2  Oregon,  p.  97,  the  court  thought  that  a  judgment 
rendered  under  a  statute  of  one  of  the  States  providing  for 
the  entry  of  judgment  against  two  or  more  joint  debtors, 
upon  service  of  summons  on  but  one,  merged  the  cause  of 
action  against  the  one  not  served,  though,  as  to  him,  it  was 
admitted  to  constitute  only  a  prima  facie  evidence  of  in- 
debtedness. But  this  portion  of  the  opinion  of  the  court 
was  not  necessary  to  the  determination  of  the  case.  It 
does  not  seem  to  be  the  result  of  any  careful  examination 
of  principles  or  adjudged  cases;  and  it  is  opposed  by  very 
high  authority.^  In  Michigan,  such  a  judgment  creates  no 
personal  liability  against  the  unsummoned  defendant. 
Neither  is  it  a  merger  of  the  cause  of  action.  The  conclu- 
sion of  the  court  was  sustained  by  the  propositions:  First, 
that  neither  the  analogies  of  the  common  law,  nor  the 
reasons  on  which  the  rule  is  based,  apply  to  proceedings 
under  such  a  statute;  Second,  that,  by  commencing  an  ac- 
tion against  all  the  obligors,  the  plaintiff  evinced  an  inten- 
tion to  pursue  them  jointly;  Third,  that  the  judgment, 
though  joint  in  form,  was  effectual  against  but  one;  Fourth, 
that  by  the  statute  the  unsummoned  defendants  could  be 
brought  in,  and  made  personally  liable,  after  the  judgment, 
while  at  common  law  their  liability  would  have  been 
extinguished.' 

g  220.  Foreign  Judgments. — A  foreign  judgment  is  re- 
ceived with  different  degrees  of  regard  in  different  States, 
and  among  different  nations.  Wherever  it  is  enforced  as  a 
final  adjudication  between  the  parties,  it  ought  also  to  be  a 
bar  to  another  suit.  In  Louisiana,  a  statute  giving  to  for- 
eign judgments  the  same  force  with  those  of  the  sister 
States,  was  decided  to  inhibit  any  further  proceedings  in 
the  original  cause  of  action.'  In  England,  a  foreign  judg- 
ment is,  in  most  respects,  carried  into  effect  to  the  same 
extent,  which,  under  the  provisions  of  our  Constitution  and 
the  laws  of  Congress,  a  judgment  rendered  in  one  of  these 
United  States,  would  be  enforced  in  another.  But  it  is, 
nevertheless,  not  regarded  as  a  matter  of  record,  nor  as  be- 
ing of  a  higher  nature  than  the  original  cause  of  aption. 
Hence  it    does  not  debar   plaintiff  of  the  remedy  which 

1  D'Arcy  v.  Eetchnm,  11  How.  U.  I     ^BonneBtoel  v,  Todd,  9  Mioh.  321. 
8. 165.  s  JoneB  v,  Jamison,  15  La.  An.  35. 
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every  subject  has  of  bringing  his  action;  and  he  has  his 
option,  either  to  resort  to  his  original  ground  of  action  or 
to  bring  assumpsit  on  the  judgment.^ 

g  221.  In  Sister  Statas. — ^A  judgment  in  any  of  the  State 
or  Federal  courts,  upon  valid  personal  service,  being  re- 
garded as  a  debt  of  record,  and  as  entitled  to  full  faith  and 
credit,  is  a  merger  in  every  part  of  the  United  States,  in 
the  same  manner  as  in  the  State  where  it  was  rendered.^  If 
actions  are  simultaneously  pending,  upon  the  same  cause  of 
action,  in  different  States,  a  judgment  in  either  will  bar  the 
further  prosecution  of  the  other. '  This  rule  is  inflexible, 
and  yields  to  no  circumstance  of  hardship  or  inconvenience. 
Its  application  is  not  averted  by  the  pendency  of  an  appeal,^ 
nor  by  the  fact  that  the  defendant  has  property  in  the  State 
where  the  action  is  still  pending,  but  none  in  the  State 
where  judgment  has  been  given.'  But  no  judgment  is  to  be 
given  any  greater  effect  elsewhere  than  it  had  in  the  juris- 
diction in  which  it  originated.  The  consequence  of  a  judg- 
ment in  respect  to  its  effect  as  a  merger  of  the  original 
demand,  being  dependent  upon  the  law  of  the  land,  a  modi- 
fication or  repeal  of  the  law  of  the  land  will  modify  or  avert 
the  incident  of  merger.  Thus,  if  a  statute,  as  in  Missouri 
and  Maryland,  provide  that  a  joint  contract  shall  be  con- 
strued as  joint  and  several,  the  merger  of  such  a  contract 
by  a  recovery  thereon,  must  be  treated  as  though  it  had 
arisen  out  of  a  joint  and  several,  and  not  out  of  a  joint  con- 
tract. • 

g  222.  lostanoes  of  Merger. — Where  a  statute  provided 
for  the  presentation  and  establishing  of  claims  against 
estates,  before  the  County  Court,  it  was  held  that  a  claim  so 
established  merged  into  the  judgment  establishing  it,  and 
would  no  longer  draw  interest  as  a  claim.''     If,  in  proceed- 


>  Bank  of  Australasia  v.  Harding, 9  C. 
B.  661;  Robertson  t;.  Stmth,  5  Q.  B. 
941;  Smith  v.  NichoUs,  5  Bing.  N.  G. 
208;  7  Dowl.  282;  HaU  v.  Odber.  11 
East,  18;  Philips  v.  Hunter,  2  H.  Bla. 
402;  Lyman  v.  Brown,  2  Gnrtis,  559; 
Bonestell  v.  Todd,  9  Mich.  375;  Fra- 
zier  V.  Moore,  11  Tex.  755;  Wood  v. 
Gamble,  11  Gush.  8. 

2Bame8  v,  Gibbs,  2  Vroom.  317. 


sMcGilvrey  &  Go.  v.  Avery,  30 
Verm.  538;  Bogers  v.  Odell,  39  N.  H. 
452. 

4  Bank  of  N.  A.  v.  Wheeler,  28 
Gonn.  433. 

8  Child  V.  Powder  Works,  45  N.  H. 
547. 

6Suydam  v.  Barber,  18  N.  Y.  468; 
Thomas  v.  Mohler,  25  Md.  36.  * 

1  Mitchell  V.  Mayo,  16  111.  83. 
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ings  to  condemn  land,  a  mortgagee  is  awarded  the  amount 
secured  by  his  mortgage,  the  indebtedness  is  merged  into 
the  judgment  of  condemnation,  and  he  can  maintain  no 
further  proceeding  to  obtain  his  debt,  except  upon  the 
award.  ^  A  statute,  in  Ohio,  provided  that  a  mortgagee 
might  prosecute  a  scire  facias  and  obtain  a  judgment  for  his 
debt,  with  execution  against  the  mortgaged  premises  only. 
After  the  mortgagee  proceeded  under  this  statute  his  debt 
was  merged,  so  that  he  could  have  no  further  action  upon 
it.« 

g  223.  Exceptions. — ^In  order,  however,  to  create  a 
mei^ar,  the  plaintiff  must  have  had  an  opportunity  to  re- 
cover his  entire  demamL  A  plea  of  jodgnoMmt  reeovered 
will  not  be  supported,  unless  it  appears  that  the  precise 
thing  in  controversy  in  the  second  suit  could  have  been  re- 
covered in  the  first.  Thus,  if  plaintiff,  proceeding  in  a 
Court  of  Admiralty,  obtain  a  judgment  of  condemnation 
against  a  vessel  for  a  collision,  and  have  her  sold,  he  is  not 
precluded  from  proceeding  to  recover  such  further  damages 
as  he  may  have  suffered  from  the  collision,  in  excess  of  the 
value  of  the  vessel  condemned;  because  he  could  not  have 
recovered  this  excess  in  the  proceeding  against  the  vessel.  * 
It  has  also  been  decided  that  a  judgment  obtained  against 
a  steamboat  is  not  a  bar,  until  satisfied,  to  an  action  against 
the  owners  upon  the  same  liability,  on  the  ground  that  the 
remedy  against  the  boat  is  cumulative.^ 

g  224.  Pendente  Lite — No  demand  included  in  the 
plaintiff's  complaint  or  in  the  defendant's  set-off  or  counter- 
claim, can  be  allowed  if  at  any  time  before  its  allowance  it 
has  been  taken  into  account  in  forming  a  judgment  in 
another  action  between  the  same  parties.  ^ 

g  225.  Grlminai  Prosecution. — ^It  was  once  thought 
that  a  criminal  prosecution,  ending  in  a  conviction,  merged 
the  civil  liability;  that  a  conviction  under  an  indictment  for 
larceny  barred  a  civil  action  for  the  value  of  the  goods 
taken.     But  as  the  causes  of  action  and  the  relief  sought  in 
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two  suits  were  of  an  entirely  different  jiature,  and  could  not 
be  united  in  the  same  proceeding,  and  as  the  moving  parties 
in  the  two  cases  werd  not  in  privity  with  each  other,  the 
absurdityr  of  the  rule  became  apparent  and  produced  its 
abandonment.' 

g  226.  Prinolpal  and  Surety. — ^In  Vermont,  a  judgment 
against  the  principal  and  the  surety  merges  not  only  the 
cause  of  action,  but,  as  between  the  plaintiff  and  the  de- 
fendants, the  relation  of  principal  and  surety;  so  that,  at 
law,  the  surety  can  not  avoid  the  judgment  by  proving  that 
since  its  entry  some  favor  or  preference  has  been  given  the 
principal,  sufficient,  if  given  before  the  judgment,  to  relieve 
the  surety  from  further  responsibility.*  But  the  preponder- 
ance of  the  authorities  is  decidedly  against  the  Vermont 
cases, and  in  favor  of  the  rule  that  the  judgment  creditor  is 
still  bound  to  give  no  preference  to  the  principal  debtor,  and 
to  do  no  act  by  which  the  liability  of  the  surety  can  be  in- 
creased. And  that  those  acts  which  are  sufficient  to  dis- 
charge the  surety  before  judgment,  will  entitle  him  to  a 
release  afterwards,  and  will  constitute  a  complete  defense  to 
an  action  at  law  on  the  judgment.' 

g  227.  Ck>-Plaintiff^  or  Defendants.— The  merger  of  the 
cause  of  action  has  no  effect  upon  the  liabilities  of  the  co- 
plaintiffs  or  the  co-defendants,  between  each  other.  Those 
liabilities  are  not  in  issue  in  the  case,  and  therefore,  are  not 
affected  by  the  final  determination  of  the  action.  In  ex- 
tinguishing a  demand,  a  judgment  ha^no  greater  effect  than 
mere  payment.  It  leaves  the  liability  of  other  parties  to 
the  defendant  unaffected.  A  recovery  upon  a  note  against 
the  maker  and  indorsers,  does  not  so  merge  the  note  as  to 
prevent  the  indorsers  from  paying  the  judgment,  receiving 
the  note,  and  maintaining  action  on  it  against  the  maker.  ^ 
So,  a  judgment  against  co-defendants  creates  no  liability 
between  them,  if  none  before  existed.  Thus,  tori  feasorSy 
where  the  injury  committed  is  malum  in  se,  have  no  right  of 
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contribntion  between  each  other.  Hence^  a  judgment  re- 
covered against  them  for  such  tort,  and  satisfied  by  one  of 
their  number,  is  wholly  incompetent  to  establish  a  claim 
against  the  others/ 

§  228.  Judgment  against  the  original  warrantor  in  favor 
of  the  last  grantee,  with  satisfaction,  will  bar  any  action  by 
the  intermediate  grantees.'  In  this  case  it  is  evident  that 
the  demand,  which  consists  of  thecontractof  warranty  and  the 
breach  thereof,  has  passed  to  the  last  grantee  and  is  drowned 
in  the  judgment.  Taking  judgment  against  a  garnishee  does 
not  merge  the  demand  against  the  principal.  Judgments  may 
may  be  recovered  against  both,  and  proceeded  upon  xmtil  one 
is  satisfied. '  Judgment  against  a  joint  stock  company  mer- 
ges the  original  liability.  Bedress  against  the  stockholders 
must,  in  New  York,  be  procured  by  an  action  against  them 
on  the  judgment.^  A  different  opinion  is  stated  by  the  court 
in  Toung  v.  Bosenbaum,  39  Cal.  646.  C.  J.  Bhodes  there 
says  that  the  liability  of  the  stockholders  is  not  merged,  ex- 
tinguished nor  suspended  by  a  judgment  against  the  cor- 
poration. The  remarks  of  the  ccnirt  both  in  the  New  York 
and  the  California  case,  so  far  as  applicable  to  this  subject, 
are  mere  dicta,  arising  from  the  consideration  of  hypothetical 
facts  and  not  of  the  issues  before  the  court.  It  is  a  little 
remarkable  that  the  premises  assumed  by  each  court  were 
identical,  while  the  results  attained  were  diametrical.  Both 
judges  assumed  that  the  liability  of  the  stockholder  was  that 
of  a  principal  debtor,  and  not  that  of  a  surety.  But  one 
court  treated  the  case  as  one  in  which  plaintiff  had  two  dis- 
tinct causes  of  action,  (one  against  the  corporation  and  one 
against  its  stockholders)  either  of  which  could  be  prosecuted 
to  judgment  without  affecting  the  other.  While  in  the  other 
court  the  liability  was  considered  like  that  of  a  partnership, 
in  which  a  recovery  against  the  firm  makes  each  partner 
responsible  under  the  judgment,  and  releases  him  from  the 
original  debt. 

g  229.  Ck>llateral  Securities. — The  prosecution  to  judg- 
ment of  any  chose  in  action,  given  as  collateral  security, 
in  no  wise  merges  or  discharges  the  original  debt.  As  the 
debt  continued  in  full  force,  independent  of  the  security. 
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SO  it  remains  unaflfected  by  the  judgment  which  is  the  same 
security  in  another  and  higher  form.*  No  other  cause  of 
action  than  the  one  sued  upon  can  merge  in  the  judgment. 
Hence  the  successful  prosecution  of  an  action  on  the  orig- 
inal debt  will  not  impair  the  right  to  proceed  upon  the 
security.'  The  cases  of  Benson  v.  Paine,  9  Abb.  Pr.,  28 
and  17  How.,  Pr.  407;  Peters  v.  San  ford,  1  Den.,  224,  and 
Averhill  v.  Loucks,  6  Barb.  19,  present  singular, examples  of 
violations  of  the  unquestioned  principle  of  law,  that  the 
merger  of  a  security  does  not  merge  the  original  debt.  In 
the  two  cases  first  named,  the  plaintiff  had  taken  the  note 
of  one  partner  to  secure  a  debt  due  from  the  firm.  In  the 
last  named  case  the  plaintiff  took  a  bond  and  warrant  of  at- 
torney from  one  of  the  partners,  for  a  similar  purpose. 
Judgments  having  been  entered  in  the  several  cases,  on  the 
notes  and  also  on  the  bond,  the  question  arose,  whether  an 
action  could  be  maintained  against  the  respective  co-part- 
nerships on  the  original  indebtedness.  In  each  case  it  was 
held  that  the  recovery  against  one  partner  on  the  collateral 
security  given  by  him,  had  merged  ihe  demand  against  the 
co-partnership.  But  from  the  opinion  of  the  court  in  each 
case,  the  conclusion  is  irresistible  that  no  question  was 
supposed  to  be  involved,  except  the  effect  of  the  entry  of  a 
judgment  against  a  partner,  for  a  partnership  debt.  In 
each  of  the  three  cases,  however,  a  judgment  upon  a  col- 
lateral security  did,  in  fact,  bar  an  ££Ction  for  the  original 
debt;  but  neither  case  is  authority  to  overturn  the  proposi- 
tion, that  the  merging  of  a  mere  security  involves  the  real 
indebtedness.  TVe  cannot  but  wonder  that  three  cases  in- 
volving the  same  question  should  be  det'ermined  in  the 
same  State,  without  the  attention  of  either  court  being 
directed  to  a  rule  of  law  so  familiar  to  the  profession  and 
so  decisive  of  the  matters  under  consideration. 

g  230.     Poreclcsure  of  Seouiity. — The  foreclosing  of  a 
mortgage,  held  as  security,  in  a  suit  in  the  name  of  the  as- 
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siguor  and  the  assignee,  does  not  change  the  relation  of  the 
plaintiffs  to  each  other.  If  the  assignee  purchase  the 
mortgaged  premises  at  a  sale  under  the  decree,  he  -will 
hold  them  snbject  to  redemption  on  the  same  terms,  as  the 
mortgage  could  have  been  redeemed  upon  prior  to  the 
suit.* 

g  231.  Joint  Obligors. — ^Whenever  two  or  more  persons 
are  jointly  liable,  so  that  if  an  action  be  commenced  against 
any  less  than  the  whole  number,  the  non-joinder  of  the 
others  will  sustain  a  plea  in  abatement,  a  judgment  against 
any  of  those  so  jointly  bound,  merges  the  entire  cause  of 
action.  The  cause  of  action  being  joint,  the  plaintiff  can 
not  be  allowed  to  sever  it  against  the  objection  of  any  of 
the  defendants.  By  taking  judgment  against  one,  he 
merges  the  cause  of  action  as  to  that  one,  and  puts  it  out  of 
his  power  to  maintain  any  further  suit  either  against  the 
others  severally,  or  against  all  combined.  A  different  con- 
clusion was  announced  by  Chief  Justice  Marshall,  in  the 
case  of  Sheehy  v.  Mandeville,  6  Granch.  263.  He  there 
held  that  a  judgment  against  one  of  the  makers  of  a  joint 
note,  did  not  merge  it  as  to  the  other  maker.  Notwith- 
standing the  respect  everywhere  entertained  for  the  opinions 
"yt  tins  great  jurist,  this  particular  one  was  rarely  assented 
to  in  the  State  court,  was  doubted  and  criticized  in  England, 
and,  after  many  years,  was  directly  overruled  in  the  same 
court  in  which  it  was  pronounced.^  The  caooo  smtaimng 
it  are  few, '  while  those  which  oppose  it  are  very  numer- 
ous.* 

§  232.  Partnexs. — ^It  is  well  settled  that  the  liability  of 
partners  for  a  debt  due  from  the  firm  is  such  that  a  several 
action  can  not  be  maintained  against  each  partner,  if  a 
plea  in  abatement  be  interposed.  In  case  no  such  plea  is 
made,  and  a  judgment  is  obtained  against  one  or  more  of 
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the  partners,  no  farther  suit  can  be  maintained.  ^  This 
rule  in  relation  to  partnerships  yields  to  no  hardship. 
Thus,  where  plaintiff  procured  one  member  to  confess 
judgment  for  the  firm,  the  confessing  member  was  held  to 
be  bound  by  the  judgment,  whilst  his  co-partners  were 
neither  bound  by  the  judgment,  nor  liable  to  any  other  ac- 
tion upon  the  same  liability.*  And  a  judgment  against  the 
known  members  of  a  partnership,  discharges  the  secret  or 
dormant  members.  The  fact  that  plaintiff  was  not  informed 
as  to  all  the  persons  bound,  does  not  prevent  the  liability 
from  merging  in  the  recovery.'  This  rule  has  been  violated 
in  South  Carolina.  Where  plaintiff  sold  goods  to  A.  and 
took  his  note  for  the  purchase  money,  a  judgment  recovered 
upon  the  note,  was  held  not  to  prevent  a  further  action 
from  being  sustained  against  B.,  who  had,  since  the  judg- 
ment, been  discovered  to  be  A.'s  co-partner.*  This  case 
is,  however,  entirely  unsupported  by  authority,  is  not 
likely  to  be  anywhere  sustained. 

g  233.  Joint  Debtor  Acts. — In  some  of  the  States  pro- 
visions have  been  incorporated  into  the  Codes  of  Civil  Pro- 
cedure, authorizing  a  judgment  to  be  rendered  in  any  action 
against  several  persons  jointly  liable,  without  service  on  all 
of  the  defendants,  such  judgment  to  be  satisfied  out  of  the 
individual  property  of  the  defendant  served  and  the  joint 
property  of  all  the  defendants.  It  is  further  provided  in 
the  States  of  Michigan  and  New  York,  that  **such  judgment 
shall  be  conclusive  evidence  of  the  liabilities  of  the  de- 
fendant who  was  served  with  process  in  the  suit,  or  who 
appeared  therein;  but  against  every  other  defendant  it  shall 
be  evidence  only  of  the  extent  of  the  plaintiff's  demand 
after  the  liability  of  such  defendant  shall  have  been  estab- 
lished by  other  evidence."  This  clause  recognizes  the  con- 
tinuance of  the  liability  of  a  defendant,  not  served  with 
process,  after  judgment  has  been  rendered  against  him  as 
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proyided  in  the  statute.  Its  effect,  therefore,  is  to  prevent 
the  incident  of  merger  from  attaching  to  the  judgment  and 
operating  as  a  release  of  any  defendant  who,  though  a  party 
to,  was  not  personally  served  in  the  suit.  Such  defendant 
may  be  subsequently  sued,  and  subjected  to  a  personal 
judgment.^ 

§  234.  Exceptions. — If,  in  Indiana,  one  of  the  joint 
promissors  die,  and  judgment  is  afterwards  obtained  against 
the  survivor,  who  is  insolvent,  the  original  debt  will  furnish 
a  claim  liable  to  be  enforced  by  proceedings  against  the 
estate  of  the  deceased.'  Where  a  joint  promise  is  made  by 
parties  residing  in  different  States,  a  recovery  against  one 
in  the  State  where  he  resides  does  not  bar  an  action  against 
the  other  party  in  the  other  State.'  In  both  of  these  cases 
it  is  evident  that  some  modification  of  the  doctrine  of 
merger  is  indispensable  to  secure  to  plaintiffs  the  full  bene- 
fit of  their  contracts.  In  the  first  case  the  parties  liable 
could  not  be  joined  in  one  action.  The  plaintiff,  therefore, 
showed  no  intention  of  releasing  one  party  by  pursuing  the 
other.  In  the  second  case  no  judgment  could  be  secured 
in  any  State  court,  binding  on  both  promissors.  To  give  to 
a  judgment  against  either  the  effect  of  a  merger  of  the 
cause  of  action  against  both,  would,  therefore,  be  to  require 
plaintiff,  without  any  fault  of  his,  to  abandon  his  remedy 
against  a  part  of  the  co-obligors. 

g  235.  Joint  and  Several  Contractors. — ^A  judgment 
against  any  less  than  the  entire  number  of  persons  bound 
by  a  several  or  a  joint  and  several  obligation,  does  not 
release  the  residue  until  satisfied.^  Joint  and  several  con- 
tracts have  been  considered  as  furnishing  two  distinct 
remedies :  one  by  a  joint  action  against  all  the  obligors,  the 
other  by  a  several  action  against  each.  The  result  of  this 
is  that  an  action  against  all  on  the  joint  liability,  in  nowise 
affects  an  action  against  each  on  the  several  liability;  and  a 
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several  judgment  against  each  leaves  untouched  the  right  to 
proceed  jointly  against  all.*  On  the  other  hand,  in  ex  parte 
Eowlandson,  3  P.  Wms.  405,  Lord  Ch.  J.  Talbot  said:  "At 
law,  when  A.  and  B.  are  bound  jointly  and  severally  to  J. 
S.,  if  J.  S.  sues  A.  and  B.  severally  he  cannot  sue  them 
jointly;  and,  on  the  contrary,  if  he  sues  them  jointly  he 
cannot  sue  them  severally,  but  theoneactionmay  be  pleaded 
in  abatement  of  the  other."  In  Pennsylvania,  the  plaintiff, 
by  instituting  a  joint  action,  is  presumed  to  elect  to  proceed 
jointly,  and  is  bound  by  such  election.  If,  therefore,  he 
accept  judgment  against  less  than  the  entire  number  sued, 
he  is  not  permitted  to  proceed  against  the  others. ' 

g  236.  Trespassers. — The  liability  of  persons  joining 
with  one  another  in  the  commission  of  a  trespass,  is  joint 
and  several,  and  the  effect  of  a  judgment  recovered  against 
them,  in  merging  the  cause  of  action,  is  governed  by  the 
rules  applicable  to  judgments  upon  joint  and  several  con- 
tracts. '  The  early  English  and  American  authorities  sus- 
tained an  opposite  conclusion.^  A  few  cases,  while  admit- 
ting that  the  successful  prosecution  of  an  action  against  one 
trespasser,  does  not  affect  the  cause  of  action  against  his 
co-trespassers,  decide  that  the  mere  issuing  of  an  execution 
is  a  conclusive  election  to  consider  the  defendant  as  ex- 
clusively responsible.'  But  a  majority  of  the  American 
cases^  discountenance  this  manifest  absurdity.  If  the  mere 
election  to  pursue  one  trespasser  were   binding  on  the 


1  United  States  v.  Gushman,  2  Sum- 
ner, 310;  Charles  v,  Haskins,  11  Iowa, 
329. 

sBeltzhooyer  v.  Commonwealth,  1 
Watts,  126;  Williams  v.  MoFall,  2  S. 
&  B.  280. 

sEUiot  V.  Porter,  5  Dana,  299; 
Blann  v.  Crocheron,  19  Ala.  647; 
Hyde  v.  Noble,  13  N.  H.  494;  HUliard 
on  Torts,  vol.  2,  p.  310-311;  EUiottv. 
Hayden,  104  Mass.  180;  Morgan  v. 
Chester,  4  Conn.  387;  Matthews  v. 
Menedger,  2  McL.  145. 

4Lendall  v.  Pinfold,  1  Leon,  19; 
Chitty  PI.  89,  citing  Cro.  Jac.  74, 2  B. 
&  P.  70-71;  1  Sannd.  207a;  Broome  v. 
Wootton,  Yelv.  67;  Warden  v.  Bailey, 
4  Taunt.  88. 


These  cases  are  also  sustained  by 
several  American  decisions: 

Campbell  v.  Phelps,  1  Pick.  61; 
Hunt  V.  Bates,  7  B.  I.  217;  Wilkes  v. 
Jackson,  2  H.  &  M.  355. 

s  Blann  v,  Crocheron,  20  Ala,  320; 
White  V.  Philbrick,  5  Greenl.  147. 

8  Murray  v.  Lovejoy,  2  Clif.  191; 
Sheldon  v.  Eibbe,  3  Conn.  214;  San- 
derson V.  Caldwell,  2  Aik.  195;  Sharp 
V,  Gray,  5  B.  Monr.  4;  Jones  v,  Mc- 
Neil, 2  Bai.  466;  Lovejoy  v,  Murray, 
3  Wall.  1;  Page  v.  Freeman,  19  Mo. 
421;  Floyd  v.  Broune,  1  Baw.  125; 
Knott  V.  Cunningham,  2  Sneed.  204. 


VESTING  TITLE. 


195 


plaintiff,  as  a  release  of  all  the  co-trespasses,  it  seems 
difficult  to  nnderstand  vfhj  that  election  is  not  as  obvious 
when  the  suit  has  been  prosecuted  to  final  judgment,  as 
when  the  plaintiff  takes  the  first  step  towards  its  enforce- 
ment. If,  on  the  other  hand,  such  election  in  no  way  in- 
volves the  several  causes  of  action  against  the  other  tres- 
passers prior  to  the  issuing  of  an  execution,  it  is  difficult  to 
perceive  why  or  how  that  event  necessarily  involves  them. 
How  vain  and  delusive  that  law  must  be,  which  declares  the 
right  of  an  injured  party  to  proceed  severally  against  every 
person  concerned  in  committing  an  injury;  which  sustains 
him  until  the  liability  of  every  wrong-doer  is  severally  de- 
termined and  evidenced  by  a  final  judgment;  and  which, 
after  thus  '' holding  the  word  of  promise  to  his  ear  breaks 
it  to  his  hope"  by  forbidding  him  to  attempt  the  execution 
of  either  judgment,  upon  penalty  of  releasing  all  the  others. 
Plaintiff  can  have  but  one  satisfaction  for  each  trespass, 
whether  he  has  recovered  several  judgments  or  none.  Such 
satisfaction  abates  all  actions  pending,  and  discharges  all 
judgments  obtained,  against  co-trespassers^  Pursuing  tres- 
passers, or  any  of  them  severally,  is  a  conclusive  election 
to  consider  the  trespass  as  several,  and  is  a  bar  to  a  joint 
action  subsequently  instituted.  ^ 

g  237.  Vesting  Title. — Where,  instead  of  suing  for  the 
mere  damages  occasioned  by  an  act  of  trespass  or  conver- 
sion, the  plaintiff  recovers  judgment  for  the  value  of  the 
property  injured  or  converted,  it  has  frequently  been  held 
that  the  recovery  vests  the  title  to  the  property  in  the  de- 
fendant; and  that,  as  it  would  be  unjust  for  the  defendant 
to  acquire  title  to  the  property  taken  or  injured,  while  others 
might  be  made  liable  to  pay  the  entire  value  thereof  in  a 
subsequent  action,  the  plaintiff  could  not  be  allowed  to  pro- 
ceed against  any  person  concerned  in  the  trespass  or  con- 
version and  not  included  in  the  first  action.'  If,  iiideed, 
the  mere  rendition  of  a  judgment  transferred  the  title  of 
the  property  in  such  cases  to  defendant,  the  plaintiff's  cause 
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of  action  would  of  coarse  cease  to  be  held  by  him,  and  his 
claim  to  further  proceedings  based  upon  it,  could  not  be 
supported.  But  the  American  courts  ha^e  not  generally 
attributed  this  effect  to  judgments.  The  transfer  of  title, 
in  their  opinion,  does  not  take  place  until  the  judgment  is 
completely  satisfied,  and  the  value  of  the  property  as  ascer- 
tained by  the  court,  has  been  paid  to  the  plaintiff.  Until 
such  payment,  therefore,  there  is  no  obstacle  to  prevent  him 
from  seeking  redress  in  the  courts  against  any  one  originally 
liable.  1 

§  238.  Indivisible  Demands  Ex-Contraotu.— That  a 
single  or  entire  demand  can  not  be  split  so  as  to  constitute 
the  basis  of  more  than  one  suit;  and  that  the  recovery  upon 
any  part  of  such  demand  merges  the  whole,  is  .not  dis- 
puted,' although  the  plaintiff  may  have  assigned  some  por- 
tion thereof  to  a  third  person. '  It  is  equally  certain  that 
one  person  may,  at  the  same  time,  hold  several  distinct 
causes  of  action  against  another;  and  may  maintain  an  ac- 
tion on  any  ol  such  causes,  without  prejudicing  his  right  to 
proceed  upon  any  of  the  others.^  Great  difficulty  has  been 
experienced  in  determining  what  constitutes  an  entire  or 
single  demand;  and  many  irreconcilable  adjudications  have 
been  made  upon  the  subject.  It  may  be  laid  down  as  a 
general  rule,  that  each  separate  agreement  or  transaction 
will  give  rise  to  one  entire  and  independent  cause  of  action, 
and  to  hut  one.  Thus,  if  several  parcels  of  merchandise  be 
sold  at  one  time,  the  transaction  will  constitute  but  one  de- 
mand.^ A  note  payable  in  one  year,  with  interest  payable 
semi-annually,  comprises  two  distinct  contracts :  one  to  pay 
the  principal  sum  and  the  other  to  pay  the  interest.  A 
judgment,  after  the  principal  is  due,  in  an  action  for  in- 
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terest,  does  not  merge  both  contracts.*  F.  discounted  a 
bill  dra^ni  by  J.  upon  A.,  and  J.  and  A.  agreed  at  the  same 
time  that  in  case  the  bill  was  not  paid  at  maturity,  they 
would  pay  thereon  £20  for  each  month,  and  F.  sued  J.  on 
the  bill,  claiming  no  interest,  and  recovered.  It  was  after- 
wards held  that  the  agreement  to  pay  X20  per  month  in- 
teifest,  was  a  distinct  agreement  upon  which  F.  could  recover 
in  another  action,  for  every  month  until  the  bill  had 
merged  into  the  judgment  obtained  upon  it.*  A  note 
signed  by  A.  B.  &  Co.,  and  by  A.  B.,  furnishes  two  causes 
of  action:  one  against  A.  B.  and  the  other  against  the  firm. 
Each  cause  of  action  may  be  recovered  upon  severally.^ 
Where  the  law  provided  that  plaintiff  should  have  judg- 
ment in  certain  cases^  unless  an  affidavit  of  defense  was 
filed,  the  defendant  having  filed  such  affidavit  as  to  part  of 
the  claim,  the  plaintiff  took  judgment  for  the  balance.  The 
court,  thereupon  held  that  there  could  be  but  one  final 
judgment  in  an  action,  and  that  plaintiff  was  precluded 
from  proceeding  for  the  disputed  portion  of  the  claim.* 

§  239.  Actions  on  Account. — ^In  actions  for  goods 
sold,  for  money  loaned  or  received  or  for  labor  performed, 
at  various  times,  the  whole  sum  due  at  the  commencement 
of  the  suit,  probably  constitutes  but  one  demand.  It  is 
said  to  be  reasonable  for  the  courts  to  presume,  in  such 
cases,  that  an  agreement  existed  in  pursuance  of  which  the 
plaintiff,  for  a  definite  period  of  time,  or  at  the  will  of  both 
parties,  was  to  furnish  goods,  to  loan  money  or  to  perform 
labor;  and  that  the  amount  due  under  the  agreement  should 
constitute  but  one  cause  of  action.^  The  amounts  due 
upon  a  book  account  are  generally  regarded  as  constituting 
an  indivisible  demand.^  Some  courts,  however,  consider 
each  separate  charge  as  a  distinct  cause  of  action,  not  to  be 
affected  by  proceedings  for  the  recovery  of  other  charges, 
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antecedent  or  subsequent.  ^  A  contract  to  pay  the  hire 
of  a  horse  and  buggy,  is  so  distinct  from  the  implied  obli- 
gation to  pay  for  damages  thereto  during  the  period  of  the 
hiring,  that  judgment  for  the  hire  does  not  affect  the  claim 
for  damages.  ^ 

g  240.  Indivisible  Demands. — Where  the  action  is 
upon  a  contract,  it  merges  all  amounts  due  under  or  aris- 
ing out  of  the  contract,  prior  to  the  suit.  They  constitute 
a  single,  indivisible  demand.  The  plaintiff  cannot  be 
allowed  to  split  up  the  various  covenants  or  promises  con- 
tained in  one  contract,  and  to  recover  upon  each  separately. 
He  can  have  but  one  recovery  upon  OTie  contract.^  If  a 
bond  be  given  to  a  constable  to  indemnify  him  from  all 
damages,  charges,  trouble  and  expense  that  he  might  be 
put  to  by  reason  of  a  levy  upon  and  sale  of  specified  pro- 
perty, all  these  items  constitute  a  single  demand.^  Judg- 
ment for  a  breach  of  a  covenant  in  a  lease,  is  a  bar  to  an 
action  for  any  other  breach,  previously  committed.*  This 
doctrine  though  well  sustained  is  pronounced  heretical  in 
Mcintosh  V.  Lotvriy  49  Barb.  550,  where  the  extreme  ground 
is  attempted  to  be  maintained,  that  each  successive  breach 
of  any  contract  constitutes  an  independent  cause  of  action, 
so  that  a  plaintiff,  after  recovering  for  one  breach  of  a  cov- 
enant in  his  lease,  is  at  liberty  to  recover  damages  for  any 
preceding  breach.  To  the  same  effect  is  the  opinion  in  the 
case  of  Badger  v.  lUcomb,  15  Pick.  p.  409.  There,  the 
defendant,  being  the  keeper  of  an  office  for  procuring  crews 
for  vessels,  agreed  to  pay  plaintiff  a  specified  sum  for  each 
man  shipped.  The  court  decided  that  the  plaintiff  could 
maintain  an  action  for  the  breach  of  this  contract,  occur- 
ring antecedent  to  another  breach  upon  which  judgment 
had  been  obtained.  Of  course,  the  recovery  upon  a  con- 
tract does  not  affect  any  distinct  cause  of  action  subse- 
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queutlj  accruing.  Thus  an  endorser,  who,  upon  being 
compelled  to  pay  part  of  a  note,  recovers  the  amount  paid, 
from  a  second  endorser,  will,  when  obliged  to  pay  the 
balance,  be  in  condition  to  successfully  prosecute  another 
action  against  the  second  endorser.^  Presenting  an  entire 
demand  as  a  defense  to  an  action,  or  as  a  set-off,  and  its  par- 
tial allowance  merges  the  whole  demand.  When  the  set-off, 
being  fully  established,  exceeds  the  plaintiff's  demand,  the 
defendant  can  not  in  a  subsequent  action  recover  the 
excess.' 

g  241.  Indivisible  Demands  Ex  Deliobo. — The  rule  that 
one  cause  of  action  cannot  be  split  into  several,  is  as  appli- 
cable to  actions  ex  ddido  as  to  those  ex  contractu.  A  single 
act  of  trespass  or  conversion  can  be  the  foundation  for  but 
one  claim  for  damages.  A  judgment  for  plaintiff  in  replevin 
for  a  portion  of  the  things  taken,  is  a  bar  to  a  subsequent 
action  for  damages  for  the  same  taking,  it  not  being  shown 
that  any  of  the  things  not  recovered  in  the  former  action  were 
concealed  or  so  disposed  of,  that  as  to  them  the  replevin 
would  not  lie.  ^  The  rule  is,  without  exception,  that  if  sev- 
eral chattels  be  taken  at  the  same  time,  a  recovery  of  any 
of  them,  whether  in  trespass  or  in  trover,  merges  the  entire 
demand  arising  out  of  the  taking,  and  no  further  re- 
covery can  be  had  in  any  form  of  action.  The  propriety  of 
this  rule  is  manifest.  To  allow  as  many  suits  to  be  prose- 
cuted as  there  are  articles  taken  or  detained  by  the  defend- 
ant, would  be  to  inflict  upon  him  a  penalty  more  serious 
than  any  authorized  by  the  penal  laws,  and  to  obstruct  the 
tribunals  of  justice  with  a  cloud  of  petty  cases,  supported 
by  the  same  facts  and  involving  the  same  legal  principles. 
'•It  would  be  outrageous  to  allow  a  thousand  actions  for 
taking  a  thousand  barrels  of  flour."*  When  a  house  and  a 
shop  were  burned  by  the  same  fire,  through  the  negligence 
of  defendant's  servants,  a  judgment  for  the  damages  occa- 
sioned by  the  burning  of  the  shop,  was  adjudged  to  be  a 
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bar  to  a  recoyeiy,  in  a  subsequent  action,  for  the  destruction 
of  the  house.  ^ 

All  the  damages  which  can,  by  any  possibility,  result  from 
a  single  tort,  form  an  indivisible  cause  of  action.  Every 
cause  of  action,  in  tort,  consists  of  two  parts,  to  wit:  the 
unlawful  act,  and  aU  the  damages  which  can  arise  out  of  it. 
For  damages  (done,  no  action  can  be  permitted.  Hence,  if 
a  recovery  has  once  been  had  for  the  unlawful  act,  no  sub- 
sequent suit  can  be  sustained.  There  must  be  a  fresh  act 
as  well  as  a  fresh  damage.  *  A  recovery  in  trover  for  the 
conversion  of  slaves,  is  a  bar  to  any  claim  either  for  tres- 
pass in  forcibly  taking  them,  or  in  assumpsit  for  the  value 
of  their  services  during  the  period  of  their  conversion.* 
Judgment  upon  contract,  for  breach  of  agreement  in  not 
discharging  an  execution,  merges  the  claim  for  damages 
occasioned  by  an  arrest  imder  the  same  execution.^  The 
fact  that  the  damages  now  sought  to  be  compensated  had 
not  arisen  when  the  former  judgment  was  obtained,  does 
not  form  any  exception  to  the  rule.  Thus,  where  the  de- 
fendant had  made  an  excavation  into  plaintiff's  coal  mine, 
through  which  water  flowed,  and  plaintiff  recovered  damages 
for  making  the  aperture,  and  afterwards  brought  another 
action  to  obtain  compensation  for  damages  occasioned  by 
the  flowing  of  water  through  the  opening  into  his  mine,  it 
was  held  that  as  defendant  was  under  no  legal  obligation  to 
close  the  excavation,  no  fresh  act  had  been  done  and  no 
further  suit  could  be  maintained.^  In  this  case  the  damages 
upon  which  the  second  suit  was  based,  though  accruing  sub- 
sequent to  the  commencing  of  the  first  suit,  were  the 
natural  and  inevitable  result  of  the  excavation.  The  ab- 
sence of  that  fact,  however,  would  not  have  changed  the 
result.  The  rule  yields  to  no  hardship.  Unforeseen  and 
improbable  injuries  resulting  from  any  act,  are,  equally  with 
existing  and  probable  injuries,  parts  of  an  inseverable  de- 
mand. After  judgment  recovered  for  an  assault  and  battery, 
parts  of  the  plaintiff's  skull  came  out,  and  he  sought  to  re- 
cover for  the  damage  thus  occasioned,  and  it  was  decided 
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that  he  cotdd  not,  because  the  defendants  had  not  committed 
any  fresh  wrong.  ^  The  principles  of  this  case  were  affirmed 
by  a  majority  of  the  judges  of  the  Supreme  Court  of  Ver- 
mont.* The  chief  justice,  however,  dissented.  He  con- 
tended that  there  could  not  have  been  any  recovery  for  this 
damt^e  in  the  first  action,  becailse  it  had  not  then  arisen; 
and  that  the  law  ought  not  to  be  so  construed  as  to  re- 
quire juries  upon  the  trial  of  actions  to  estimate  prospective 
damages.  The  injustice  of  such  a  requirement  is  self-evi- 
dent. No  case  can  arise  involving  claims  for  serious  in- 
juries to  the  person,  in  which  the  assessment  of  damage,  as 
the  law  now  stands,  can  be  otherwise  than  imperfect  and 
unfair.  In  the  majority  of  cases  defendants  must  pay  for 
damages  which  never  develop;  while  in  the  minority,  the 
most  serious  injuries  must  be  borne  without  compensation. 
A  recovery  in  an  action  for  false  imprisonment  brought 
during  the  imprisonment,  does  not  merge  any  claim  for 
damages  for  the  continuance  of  the  same  imprisonment.' 
In  an  action  for  malicious  prosecution  the  plaintiff  may, 
in  addition  to  the  damages  occasioned  by  the  unlawful 
arrest  and  detention,  recover  for  injury  to  his  reputation 
by  reason  of  the  false  accusation.  Therefore,  a  judgment 
for  false  imprisonment  is  a  bar  to  an  action  of  slander  for 
the  same  accusation  on  which  the  imprisonment  was  pro- 
cured.* But  such  a  judgment  is  no  bar  if  the  utter- 
ances complained  of,  though  of  the  same  character  and 
purport,  were  made  at  a  different  time  from  the  accusation 
by  means  of  which  the  false  imprisonment  was  occasioned.^ 
g  242.  Cases  of  Nuisanoe. — ^In  cases  of  nuisance  the 
injury  may  be  of  two  kinds:  first,  the  injury  produced  by 
the  act;  and  second,  that  occasioned  by  the  continuing  of 
the  nuisance  produced  by  the  act.  For,  while  a  trespasser 
is  under  no  obligation  to  rebuild  or  replace  what  he  has 
torn  down  or  destroyed,  he  who  creates  a  nuisance  is  under 
a  continuing  obligation  to  abate  it.'  Therefore,  only  the 
damage  done  at  the  date  of  the  writ,  can  be  compensated  in 
that  suit.    If  that  damage  exposes  the  plaintiff  to  the  ex- 
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penditure  of  money,  he  may  recover  the  full  amount  which 
he  is  liable  to  expend,  whether  it  has  been  already  paid  out 
or  not.  The  material  inquiry  in  the  second  action  is 
whether  the  damages  on  which  it  is  based  are  attributable 
to  the  original  act,  or  to  the  continuing  of  the  state  of  facts 
produced  by  that  act.  In  the  latter  case  a  new  cause  has 
arisen,  and  a  new  action  will  lie.  "There  may,  of  course, 
be  cases  where  it  may  be  difficult  to  draw  the  line,  but 
it  is  apprehended  they  will  not  be  numerous.  Wherever 
the  nuisance  is  of  such  a  character  that  its  continuance  is 
necessarily  an  injury,  and  when  it  is  of  a  permanent  char- 
acter, that  will  continue  without  change  from  any  cause 
except  human  labor,  there  the  damage  is  an  original  damage 
and  may  be  at  once  fully  compensated,  since  the  injured 
person  has  no  means  in  his  power  to  compel  the  individual 
doing  the  wrong  to  apply  the  labor  necessary  to  remove  the 
cause  of  injury,  and  can  only  cause  it  to  be  done,  if 
at  all,  by  the  expenditure  of  his  own  means.  But  where 
the  continuance  of  such  act  is  not  necessarily  injurious, 
and  where  it  is  necessarily  of  a  permanent  character,  but 
may,  or  may  not  be,  injurious,  or  may,  or  may  not  be, 
continued,  there  the  injury,  to  be  compensated  in  a 
suit,  is  only  the  damage  that  has  happened.  Thus  the  in- 
dividual who  manages  the  water  he  uses  for  mills,  so  as  to 
wash  away  the  soil  of  his  neighbor,  is  liable  at  once  for  all 
the  injury  occasioned  by  its  removal,  because  it  is,  in  its 
nature,  a  permanent  injury;  but  if  his  works  are  so  con- 
structed, that  upon  the  recurrence  of  a  similar  freshet,  the 
water  will  probably  wash  away  more  of  the  land,  for  this, 
there  can  be  no  recovery  until  the  damage  has  actually 
arisen;  because  it  is  yet  contingent  whether  any  such 
damage  will  ever  arise.  If  a  person  erects  a  dam  upon  his 
own  land,  which  throws  back  the  water  upon  his  neighbor's 
land,  he  will  be  answerable  for  all  damage  which  he  has 
caused  before  the  date  of  the  writ,  and  ordinarily  for  no 
more,  because  it  is,  as  yet,  contingent  and  imcertain, 
whether  any  further  damage  will  be  occasioned  or  not,  be- 
cause such  a  dam  is  not  of  its  own  nature,  and  necessarilj, 
injurious  to  the  lands  above,  since  that  depends  more  upon 
the  manner  in  which  the  dam  is  used,  than  upon  its  form. 
But  if  such  a  dam  is,  in  its  nature,  of  a  permanent  charac- 
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ter,  and  from  its  nature  must  continue  permanently  to  affect 
the  value  of  the  land  flowed,  then  the  entire  injury  is  at  once 
occasioned  by  the  wrongful  act,  and  may  be  at  once  recov- 
ered in  damages."^  Thus,  where  in  building  a  canal  a  river  is 
dammed  asa  feeder  to  the  canal,  and  the  lands  of  an  adjacent 
owner  are  permanently  flooded,  he  cannot  recover  each  year  the 
damage  occasioned  by  the  non-use  of  the  land  for  that  year, 
but  must  at  one  time  recover  the  damages,  to  wit:  the  full 
value  of  the  land.  A  railroad  must  be  regarded  as  per- 
manent in  its  nature,  and  not  as  intended  to  affect  some 
temporary  purpose,  after  which  it  is  to  be  discontinued. 
The  damage  occasioned,  therefore,  to  a  roadway  and  bridge, 
by  the  construction  of  a  railroad  track  over  them,  must  be 
estimated  for  a  permanent  appropriation.  Parties  affected 
by  such  appropriation  are  entitled  to  recover  at  once  their 
full  damages,  and  if  they  recover  any  part  they  cannot 
further  recover  in  a  subsequent  action.^ 

g  243.  Several  Torts. — But  separate  torts  give  rise  to 
separate  causes  of  action,  and  each  cause  remains  unaffected 
by  a  judgment  for  any  other  tort  subsequent  or  antecedent. 
Thus  a  sailor,  who  has  maintained  an  action  in  a  Court  of 
Admiralty,  for  an  assault  and  battery  committed  on  the 
high  seas,  is  not  thereby  precluded  from  obtaining  in  a 
common  law  court,  a  judgment  for  an  assault  and  imprison- 
ment on  shore  during  the  same  voyage.  ^  But  where  A. 
took  a  bond,  conditioned  that  B.  should  abstain  from  in- 
juring certain  property,  a  recovery  under  the  bond,  was 
held  to  estop  A.  from  obtaining  compensation  for  any  injury 
committed  after  taking  the  bond,  and  before  the  commence- 
ment of  the  first  suit :  that  while  A.  could  have  separately 
recovered  for  each  distinct  injury,  independent  of  the  bond, 
yet,  having  elected  to  proceed  under  the  bond,  he  was, 
bound  by  that  election;  could  neither  sustain  another  action 
upon  the  bond,  nor  disregard  it  by  proceeding  upon  the 
tort  alone.*  A  person  having  the  choice  of  two  remedies, 
can  prosecute  but  one  of  them  to  judgment.  A  recovery 
in  assumpsit  on  a  policy  of  insurance,  bars  a  subsequent 
action  of  covenant  on  the  same  policy. ' 
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§  244.  The  law  of  merger  as  applied  to  jndgments  does 
not  forbid  all  inquiry  into  the  nature  of  tiie  cause  of  ac- 
tion. Such  inquiry  may  be  prosecuted  for  any  purpose 
consistent  with  the  judgment;  and  is  frequently  necessary 
to  its  interpretation.  The  place  where  a  contract  was  made 
may  be  ascertained  in  order  that  the  lex  lod,  which  was  a 
part  of  the  contract,  may  have  its  effect  upon  the  judgment. 
If  the  prevailing  party  was  entitled  to  certain  privileges  or 
exempted  from  certain  burdens  under  his  contract,  he  may 
be  entitled  to  the  same  privileges  and  exemptions,  in  many 
cases,  under  his  judgment.  And,  whenever  justice  requires 
it,  judgments  wiU  generally  be  construed  not  as  a  new  debt, 
but  as  an  old  debt  in  a  new  form.^ 

§  245.  In  no  class  of  cases  has  the  technical  operation 
of  the  doctrine  of  merger  been  so  frequently  limited  as  in 
those  where  the  effect  of  a  discharge  of  a  debtor  under  laws 
for  the  relief  of  insolvents,  had  to  be  determined.  It  has 
been  uniformly  held  that  whenever  a  cause  of  action,  exist- 
ing at  the  time  of  the  filing  of  the  debtor's  petition,  was  of 
such  a  nature  that  the  discharge  would  have  affected  it,  any 
judgment  recovered  thereon  prior  to  the  decree  of  discharge 
wiU  be  affected  to  an  equal  extent;  and  that  within  the 
meaning  of  those  laws  such  judgments  are  never  to  be  re- 
garded as  new  debts,  arising  subsequently  to  the  filing  of 
the  petition.'  A  contract  made  in  a  foreign  country,  and 
merged  into  a  judgment  here,  is  for  the  purpose  of  pro- 
ceedings under  these  laws  to  be  regarded  like  a  new  obliga- 
tion created  under  and  exclusively  subject  to  our  laws. 
Hence  the  discharge  of  the  defendant,  in  the  foreign 
country,  from  all  his  liabilities,  will  not  affect  the  judg- 
ment.' But  a  judgment  rendered  in  Massachusetts,  upon 
a  contract  made  in  New  York,  between  citizens  of  the  latter 
State,  comes  within  the  operation  of  a  discharge  in  insol- 
vency, granted  by  the  courts  of  New  York,  while  both 
plaintiff  and  defendant  were  residents  of  that  State.^ 
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PABT  I— NATUEE  AND  EXTENT  OF  JUDGMENT-ESTOPPEL. 

§  246.  Definition  of  Estoppel. — Having  treated  of  the 
parties  whose  relation  to  an  adjudication  is  such  as  to  bind 
them  by  the  facts  which  it  necessarily  affirms,  to  the  same 
extent  that  the  immediate  parties  to  the  record  are  bound, 
we  come  now  to  the  consideration  of  the  question :  What 
facts  does  a  judgment  or  decree  s6  establish,  that  neither 
the  parties  nor  their  privies  can  ever  afterwards  gainsay 
them  ?  But,  before  xmdertaking  to  consider,  or  to  answer 
the  question,  we  may,  without  wandering  far  from  our  sub- 
ject, show  that  the  word  estoppel,  in  the  sense  in  which  it 
is  defined  by  Lord  Coke,  is  a  term  not  proper  for  the  desig- 
nation of  that  conclusiveness  which  confessedly  attends 
every  final  determination  of  the  rights  of  the  parties  to 
any  action  or  proceeding.  According  to  that  definition,  an 
estoppel  is  "  where  a  man  is  not  permitted  to  speak  the 
truth."  Whatever  is  settled  by  a  judgment,  is  the  result 
of  an  investigation,  conducted  under  the  most  favorable 
rules  that  mankind  have  been  able  to  devise  for  the  expo- 
sure of  falsehood  and  the  ascertainment  of  truth.  Unless 
the  law  is  much  less  "  than  the  perfection  of  human  wis- 
dom," this  result  can  rarely  be  inconsistent  with  truth. 
In  the  common,  as  in  the  civil  law,  '^  The  authority  of  res 
judicata  induces  a  presumption  that  every  thing  contained 
in  the  judgment  is  true,  and  this  presumption  being  jurisy 
d  de  jure,  excludes  every  proof  to  the  contrary."'  The 
term  estoppel,  as  applied  to  judgments,  should  therefore  be 

1  Pothier,  Part  4,  0. 3,  Sec.  3.  Art.  3,  Vol.  1. 
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defined  as  that  which  prohibits  a  party  from  disputing  the 
truth. 

g  247.  Not  Odious. — The  word  estoppel,  as  associated 
with  judgments,  has  ceased  to  be  odious.  It  is  more  than 
freed  from  opprobrious  appellations,  the  vocabulary  of  the 
judges  has  been  well  nigh  exhausted  to  supply  it  with  hon- 
orable and  endearing  titles.  This  will  be  made  evident  by 
quotations  from  a  few  American  and  a  few  English  cases  : 
"  The  doctrine  of  estoppel  by  a  former  judgment  between 
the  same  parties,  is  one  of  the  most  beneficial  principles  of 
our  jurisprudence,  and  has  been  less  afiected  by  legislation 
than  almost  any  other. "^  ^'  The  maxim,  that  there  must  be 
an  end  to  litigation,  was  dictated  by  wisdom  and  is  sancti- 
fied by  age."*  That  an  estoppel  is  odiouSj  is  not  to  be 
applied  to  former  adjudications.  The  prevention  of  re- 
litigation, after  years  have  elapsed,  does  not  necessarily 
shut  out  the  truth.  The  doctrine  of  estoppels  in  judgments, 
instead  of  being  odious,  is  one  of  the  most  conservative 
and  salutary  doctrines  of  the  law.'  ''  It  has  been  affirmed 
that  there  is  no  such  thing  as  an  equitable  estoppel.  But 
the  doctrine  of  election,  which  prevents  a  parly  from  claim- 
ing in  repugnant  rights,  and  which  has  been  advantage- 
ously introduced  into  Courts  of  Equity,  is  manifestly  an 
extension  of  this  principle.  In  courts  of  law  they  are  for 
the  most  part  reconcilable  to  the  purest  morality;  and 
when  they  produce  neither  hardship  nor  injustice,  they 
merit  indulgence,  if  not  favor.  The  conclusiveness  of 
judgments  which  conduces  so  essentially  to  peace  and  re- 
pose, has  no  other  foundation."*  "The  very  object  of  insti- 
tuting courts  of  justice,  is,  that  litigation  should  be  decided, 
and  decided  finally.  That  has  been  felt  by  all  jurists.  It 
is  long  since  a  reason  has  been  assigned  why  judgments 
should  be  considered  final,  and  should  not  be  ripped  up 
again — Ne  litea  sent  immortalesy  dum  lUantes  aunt  mortalea. 
Human  life  is  not  long  enough  to  allow  of  matters,  once 
disposed  of,  being  brought  under  discussion  again;  and  for 


1  Justice  Miller,  in  Aurora  City  v. 
West,  7  WaU.  82. 

sCarothers,  J.  in  Warwick  v.  Un- 
derwood»  3  Head,  Tenn,  238. 

«Gxay  V.  Pingry,  17  Verm.  419. 


4  Gibson,  J.  in  Martin  v.  Ives,  17  S. 
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this  reason  it  has  always  been  considered  a  fundamental 
rule,  that,  when  a  matter  has  once  become  res  judicata, 
there  shall  be  an  end  to  the  question."^  The  doctrine  of 
estoppel  is  not  strictly  applicable  to  a  judgment.  A  judg- 
ment is  not  the  act  of  a  party;  an  estoppel  is:  A  judgment, 
is  a  bar,  not  because  a  party  has  done  some  act  which  pre- 
cludes him  from  asserting  a  right  or  title;  it  is  properly  a 
bar,  on  principles  of  public  policy,  because  the  peace  and 
order  of  socieiy,  the  structure  of  our  judicial  system,  and 
the  principles  of  our  government  require  that  a  matter  once 
litigated,  should  not  again  be  drawn  in  question  between 
the  same  parties  or  their  privies.  *  A  party  whose  interests 
are  placed  in  jeopardy  by  a  trial,  has  a  right  to  judicial  im- 
munity from  the  consequences  of  further  trials  involving 
the  same  issues.  If  a  claim  is  in  issue  and  is  not  with- 
drawn at  the  trial,  it  should  be  disposed  of  by  the  judg- 
ment; and  if  the  court,  under  such  circumstances,  reserves 
such  daim  by  reciting  in  the  judgment,  that  "  no  judgment 
is  hereby  rendered  touching  the  same,"  this  action,  it  is 
said,  will  be  reversed  on  appeal,  by  making  the  judgment 
2k  final  bar  to  the  further  prosecution  of  the  claim.* 

g  248.  Decrees. — ^A  final  decree  in  chancery,  is  as  con- 
clusive as  a  judgment  at  law.^  Such  decrees  are  available 
as  estoppels,  whether  the  second  action  involving  the  same 
question  be  at  law  or  in  equity.*  Hence,  a  decree  dismis- 
sing a  bill  for  foreclosure,  on  the  ground  that  the  mortgage 
was  void,  is  a  complete  defense  to  an  action  of  ejectment 
subsequently  brought  by  the  mortgagor.  '*  A  verdict  and 
judgment  of  a  court  of  record  or  a  decree  in  chancery,  puts 
an  end  to  all  points  thus  decided  between  the  parties  to  the 
suit.  In  this  there  is,  and  ought  to  be,  no  difference  be- 
tween a  verdict  and  judgment  in  a  court  of  law,  and  a  de- 
cree in  a  court  of  equity.  They  both  stand  on  the  same 
footing,  and  may  be  offered  in  evidence  under  the  same 


iWiUes,  J.  in  G.  N.  R.  R.  Co.  v, 
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limitations;  and  it  would  be  difficult  to  assign  a  reason  why 
it  should  be  otherwise."*  A  judgment  at  law  is  conclusive 
on  the  same  question  in  equity.*  "  Nor  is  there  anything 
anomalous  or  unusual  in  setting  up  a  former  adjudication 
as  an  estoppel  to  an  action  for  equitable  relief.  There  is 
nothing  unjust  or  inequitable  in  insisting  upon  an  estoppel 
by  a  judgment  upon  the  same  point;  on  the  contrary,  the 
rule  is  a  beneficial  one,  and  it  is  a  matter  in  which  the  pub- 
lic is  said  to  have  an  interest  as  well  as  the  parties,  that 
there  should  be  an  end  to  litigation."^  It  will  be  seen 
from  the  authorities  just  cited  and  quoted,  that  the  law  of 
estoppel  arising  from  a  former  adjudication,  is  equally  ap- 
plicable, whether  the  second  action  or  proceeding  or  the 
former  litigation  be  of  a  legal  or  of  an  equitable  nature. 
And  this  adoption  of  the  law  of  estoppel  as  a  part  of  the 
principles  of  equity  jurisprudence,  shows  that  it  is  by  com- 
mon consent,  deemed  consistent  with  and  necessary  to  a 
disposition  of  the  rights  of  the  parties,  according  to  equity 
and  good  conscience. 

g  249.  Eixtent  of  the  Estoppel. — ^There  is  no  doubt 
that  a  judgment  or  decree  necessarily  affirming  the  existence 
of  any  fact  is  conclusive  upon  the  parties  or  their  privies, 
whenever  the  existence  of  that  fact  is  again  in  issue  between 
them,*  not  only  when  the  subject  matter  is  the  same,  but 
when  the  point  comes  incidentally  in  question  in  relation  to 
a  different  matter,  ^  in  the  same  or  any  other  court,  except 
on  appeal,  writ  of  error,  or  other  proceeding  provided  for 
its  revision.*  "  It  is  a  universal  principle,  that  where 
power  or  jurisdiction  is  delegated  to  any  public  officer  or 
tribunal  over  a  subject  matter,  and  its  exercise  is  confided 
to  his  or  their  discretion,  the  acts  so  done  are  binding  and 
valid  as  to  the  subject  matter;  and  individual  rights  will 
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not  be  disturbed  collaterally,  for  any  thing  done  in  the  ex- 
ercise of  that  discretion  within  the  authority  and  power 
conferred.  The  only  questions  which  can  arise  between  an 
individual  claiming  a  right  under  acts  done,  and  the  public 
or  any  person  denying  its  validity,  are,  power  in  the  officer, 
and  fraud  in  the  party.  All  other  questions  are  settled  by 
the  decision  made  or  act  done  by  the  tribunal  or  officer, 
whether  executive,  legislative,  judicial  or  special,  unless  an 
appeal  is  taken."*  After  judgment  on  the  merits,  the  par- 
ties **  cannot  canvass  the  same  question  again  in  another 
action,  although,  perhaps,  some  objection  or  argument 
might  have  been  urged  upon  the  first  trial,  which  would 
have  led  to  a  different  judgment."*  *'  An  adjudication  is 
final  and  conclusive,  not  only  as  to  the  matter  actually  de- 
termined, but  as  to  every  other  matter  which  the  parties 
might  have  litigated  and  have  had  decided,  as  incident  to  or  es- 
sentially connected  with  the  subject  matter  of  the  litigation, 
and  every  matter  coming  within  the  legitimate  purview  of 
the  original  action,  both  in  respect  to  matters  of  claim  and 
of  defense."'  "  Where  the  matter  adjudicated  is  by  a 
court  of  peculiar  and  exclusive  jurisdiction,  and  the  same 
matter  comes  incidentally  in  question  before  another  court, 
the  sentence  in  the  former  is  conclusive  upon  the  latter,  as 
to  the  matter  directly  decided,  not  only  between  the  same 
parties  but  against  strangers,  unless  it  can  be  impeached 
on  the  ground  of  fraud  or  collusion."*  The  discovery  of 
new  evidence,  not  in  the  power  of  the  party  at  the  former 
trial,  forms  no  exception  to  the  rule  in  relation  to  estoppels, 
whether  the  second  action  is  at  law  or  in  equity.^  If  a 
judgment  of  reversal  provide  that  it  is  not  to  prejudice 
any  future  claim  which  the  appellee  may  make  on  further 
proof,  this  judgment  is  nevertheless  conclusive  in  a  second 
action,  unless  the  proof  is  different  from  that  in  the  first 
action.  *  To  render  a  matter  res  judiccUa,  it  is  not  essential 
that  it  should  have  been  distinctly  and  specifically  put  in 
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issue  by  the  pleadings.  It  is  sufficient  that  it  be  shown  to 
have  been  tried  and  settled  in  the  former  suit.^  Precisely 
what  conditions  are  indispensable  to  a  judgment  in  one  ac- 
tion, in  order  that  it  may  be  received  as  conclusive  in  an- 
*other,  has  never  been  specified  in  any  very  distinct  or 
satisfactory  manner.  We  shall,  however,  proceed  to  show 
those  requisites  which  have  been  enumerated  by  various 
judges. 


PART  n.— REQUISITES  TO  JUDGMENT  ESTOPPELS. 

g  250.  Judgment  must  be  Free  from  Collusion. — Ac- 
cording to  the  statement  made  by  Wedderburn  in  his  argu- 
ment in  the  celebrated  case  against  the  Dutchess  of  King- 
ston, and  adopted  by  Lord  Brougham  in  a  subsequent  case,* 
to  receive  credit  as  an  estoppel,  a  judgment  or  decree  must 
be  **a  judicial  determination  of  a  cause  agitated  between 
real  parties,  upon  which  a  real  interest  has  been  settled.  In 
order  to  make  a  sentence  there  must  be  a  real  interest,  a 
real  prosecution,  a  real  defense,  and  a  real  decision.  Of  all 
these  requisites  not  one  takes  place  in  a  fraudulent  or  col- 
lusive suit.  There  is  no  judge,  but  a  person  invested  with 
the  ensignas  of  a  judicial  office  is  misemployed  in  listening 
to  a  fictitious  cause  proposed  to  him.  There  is  no  party 
litigating ;  there  is  no  party  defendant,  no  real  interest  brought 
in  question."*  It  is  also  said  that  the  principle  of  res  judicata 
cannot  be  invoked  to  sustain  fraud.  Therefore,  in  an  action 
against  several  judgment  defendants  upon  the  judgment, 
one  of  them  may  show  that  it  was  obtained  by  a  conspiracy 
between  the  plaintiff  and  one  of  the  defendants.* 

g  251.  No  question  becomes  res  adjudicata  until  it  is 
settled  by  k  final  judgment.  For  this  reason,  the  verdict  of 
a  jury  is  not  admissible  as  evidence,  to  create  an  estoppel, 
before  it  has  received  the  sanction  of  the  court,  by  passing 
into  a  judgment.  Until  then,  it  is  liable  to  be  made  nu- 
gatory by  an  order  arresting  judgment  or  granting  a  new 
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trial.  1     But  where  no  power  exists  to  destroy  the  effect  of 
a  verdict,  it  is  conclusive  in  the  absence  of  any  judgment. 
Thus,  where  a  justice  of  the  peace  was,  by  law,  bound  to 
enter  a  judgment  according  to  the  finding  of  the  jury,  and 
had  no  authority  to  arrest  it  nor  to  award  a  new  trial,  it  was 
held  that  his  omission  to  comply  with  the  law  did  not  pre- 
vent the  verdict  from  barring  a  new  suit.     ''The  entry  of 
judgment  was  a  thing,  of  course,  and  in  justice  and  sound 
policy,  the  verdict  ought  to  be  equally  conclusive  against 
any  further  litigation  between  the  same  parties,  on  the  same 
matter,  as  if  the  formal  entry  of  judgment  had  been  made."^ 
The  same  reasons  which  require  that  a  verdict  should  not, 
by  itself,  be  regarded  as  conclusive,  are  equally  applicable 
to  such  interlocutory  judgments  or  decrees,  as  may,  at  any 
time,  be  modified  or  vacated  by  the  court  which  rendered 
them.*    The  rule  upon  this  subject,  and  the  grounds  upon 
which  it  is  based,  are  well  stated  by  Pothier.  He  says:  **A 
judgment  to  have  the  authority,  or  even  the  name  of  res 
jxiduxday  must  be  a  definitive  judgment  of  condemnation  or 
dismissal.     A  provisional  condemnation,  then,  cannot  have 
either  the  name  or  the  authority  of  res  judicata,  for  although 
it  gives  the  party  obtaining  it  a  right  to  compel  the  opposite 
party  to  pay,  or  deliver  provisionally,  the  money  or  things 
demanded,  it  does  not  put  an  end  to  the  cause,  or  form  a 
a  presumption  jwr/s  de  jure,  that  what  is  ordered  to  be  paid 
or  delivered  is  due,  since  the  party  condemned  may  be  ad- 
mitted in  the  principal  case  to  prove  that  what  he  was 
ordered  to  pay  was  not  due,  and  consequently  to  obtain  a 
reversion  of  the  judgment."* 

g  252.  Identities  Demanded. — "To  make  a  matter  res 
adjudicaia  there  must  be  a  concurrence :  1st,  of  identity  of 
the  subject  matter;  2d,  of  the  cause  of  action;  3d,  of  per- 
sons and  parties;  and  4th,  in  the  quality  of  the  persons  for 
or  against  whom  the  claim  is  made."*  According  to  another 
case,  the  requisites  are :  1st,  that  the  judgment  proceed  from 
a  court  having  jurisdiction;  2d,  that  it  be  between  the  same 
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parties;  and  3d,  that  it  be  for  the  same  purpose.*  In  Massa- 
chusetts, to  ascertain  whether  a  judgment  is  a  bar,  the 
courts  will  inquire : 

Ist.  Whether  the  subject  matter  in  controversy  has  been 
brought  in  question,  and  within  the  issue  in  the  former  pro- 
ceeding, and  has  terminated  in  a  regular  judgment  on  the 
merits. 

2d.  Whether  the  former  suit  was  between  the  same  parties, 
in  the  same  right  or  capacity,  or  their  privies  claiming  under 
them. 

3d.  Whether  the  former  judgment  was  before  a  court  of 
competent  jurisdiction.* 

That  a  judgment,  to  constitute  an  estoppel,  must  proceed 
from  a  court  of  competent  jurisdiction,  is  a  proposition 
which  requires  neither  arguments  nor  authorities  to  prove 
its  existence,  or  to  illustrate  its  application.  The  necessity 
of  a  judgment's  being  between  the  same  parties,  or  their 
privies,  and  the  limitations  and  extensions  of  the  rule  in 
this  respect,  have  already  been  fully  considered  in  the  chap- 
ter on  parties.  But  the  cases  cited  seem  to  demand  the 
existence  of  the  following  identities  between  two  suits,  to 
constitute  the  first  decided  a  bar  to  the  further  prosecution 
of  the  second,  to  wit:  1st,  identity  of  subject  matter;  2d, 
identity  of  cause  of  action;  and  3d,  identity  of  purpose  or 
object.  While  a  concurrence  of  these  identities  usually 
attends  when  one  case  is  determined  by  the  decision  in 
another,  yet  the  second  named,  only  is  indispensable  to 
impart  a  conclusive  effect  to  a  former  judgment,  as  will  be 
manifest  by  reference  to  a  few  of  the  reported  cases. 

g  253.  Identity  of  Subject  Matter. — ^The  principle  is 
recognized  and  supported  in  most  of  the  American  cases,  that 
a  decision  upon  any  material  point,  is  conclusive  though  the 
subject  matter  of  the  two  suits  be  different.^  N.  sued  K.,  a 
servant  of  C,  for  property.  C.  defended  for  his  servant, 
claiming  title  under  a  chattel  mortgage  from  H. ;  N.  claimed 
under  judgment  against  H.,  and  sought  to  impeach  the 
mortgage,  on  the  ground  that  it  was  fraudulent  as  to  cred- 
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iters.  At  the  trial,  N.  failing*  to  prove  his  judgment,  the 
decision  was  in  favor  of  E.  C.  afterwards  sued  N.  for  the 
same  property,  and  contended  that  the  judgment  in  favor 
of  B.  under  the  circumstances,  was  conclusive  that  the 
property  belonged  to  C.  N.,  to  avoid  the  operation  of  the 
estoppel,  contended,  1st,  that  in  the  former  suit,  the  chattel 
mortgage  matter  had  not  been  determined;  2d,  that  the 
parties  were  different.  But  it  was  held  that  the  issues  in 
the  first  suit  were  such  that  the  finding  of  either  in  favor  of 
C,  constituted  an  estoppel.  One  issue  was  the  bona  fides 
of  the  mortgage,  the  other  was  the  title  of  N.  to  the  prop- 
erty in  dispute,  N.  having  failed  to  show  that  he  was  a 
judgment  creditor,  could  not  on  that  account,  raise  the 
question  of  bona  fides,  and  he  is  now  estopped.*  A  verdict 
in  a  summary  of  proceeding  to  remove  a  tenant  for  non-pay- 
ment of  rent,  finding  that  no  rent  is  due,  is  conclusive  in 
favor  of  the  tenant,  in  a  teplevin  suit  brought  by  him  to 
recover  cattle  distrained  by  the  landlord,  to  satisfy  tlie 
same  claim  of  rent.^  The  only  matter  essential  to  making 
a  former  judgment  on  the  merits,  conclusive  between  the 
same  parties,  is  that  the  question  to  be  determined  in  the 
second  action,  is  the  same  question  judicially  settled 
in  the  first.  A  judgment  is  conclusive,  not  only  as 
to  the  subject  matter  in  suit,  but  as  to  all  other  suits, 
which,  though  concerning  other  subject  matters,  involve 
the  same  questions  of  controversy.'  A  judgment  in  favor 
of  a  bond  holder,  upon  certain  municipal  bonds  against  the 
town  issuing  them,  is  conclusive  on  the  question  of  the 
validity  of  other  bonds  being  part  of  the  same  issue, 
in  an  action  between  the  same  parties,  all  the  objections 
and  matters  of  defense  in  the  second  action  having  been 
equally  available  to  the  town  in  the  first.*  If  A.,  as  a  de- 
fense to  an  action  against  him,  plead  that  he  has  been 
released  from  the  liability,  by  virtue  of  his  discharge  in  a 
proceeding  for  the  relief  of  insolvent  debtors,  and  the 
plaintiff  seek  to  avoid  the  discharge,  on  the  ground  that  it 
was  procured  by  fraud,  a  judgment  for  the  defendant  is  con- 
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cock  V.  Campbell,  12  Ohio,  S.  11. 
4Beloit  V.  Morgan,  7  Wall.  619. 


216 


LAW   OF   JUDGMENTS. 


elusive  in  his  favor  npon  the 'question  of  fraud,  in  any  other 
action  between  the  same  parties,  though  upon  a  different 
contract.^  If  an  issue  be  tried  in  any  proceeding,  as  to 
whether  the  defendant  is  a  member  of  a  firm,  the  result  of 
the  trial  will  be  conclusive  between  the  parties  whenever 
the  same  issue  again  arises  between  them.'  After  a  judg- 
ment has  been  recovered  for  a  quarter's  rent  upon  a  lease, 
no  defense  can  be  made  in  a  subsequent  action  for  rent 
alleged  to  be  due  upon  the  same  lease,  substantially  involv- 
ing the  same  points  decided  against  the  defendant  in  the 
first  suit.*  If  an  instrument  has  been  judicially  construed, 
this  construction  must  be  adopted  in  every  other  contro- 
versy between  the  parties,  in  which  the  eflfect  of  the  same 
instrument  is  brought  in  question.*  A.  sold  land  to  B., 
and  agreed  to  cease  keeping  tavern,  on  adjacent  land,  as 
soon  as  B.  built  certain  buildings.  B.  afterwards  recovered 
in  an  action  for  a  breach  of  this  agreement.  In  a  second 
action,  claiming  damages  for  a  subsequent  breach,  it  was 
held  that  the  only  matters  upon  which  defendant  was  not 
concluded,  were  the  subsequent  breach  and  the  amount  of 
damages  resulting  from  it.*  If  a  suit  to  recover  an  install- 
ment of  purchase  money,  be  defended  on  account  of  an 
alleged  failure  of  title  occasioned  by  incumbrances,  the 
decision  of  the  court  is  conclusive  upon  that  subject,  in 
any  future  action,  to  recover  a  subsequent  installment  fall- 
ing due  on  the  same  purchase.  *  After  a  decree  in  favor  of 
plaintiff,  upon  a  contract  for  the  payment  of  money  in  in- 
stallments, the  only  question  open  to  litigation,  in  respect 
to  any  subsequent  installment,  is  whether  as  to  it  the  de- 
fendant is  in  default.  Upon  this  question,  the  defendant  is 
entitled  to  a  hearing,  and  if  a  sale  be  made  without  such 
hearing,  for  the  purpose  of  paying  a  sum  which  has  fallen 
due  since  the  entry  of  the  original  decree,  and  which  is 
alleged  to  remain  unpaid,  the  sale  is  void.''  The  recovery 
by   judgment    of    a    sum  claimed   to  be.  due  as     inter- 


1  Merriam  v,  Whittemore,  5  Gray, 

2  Lynch  v.  S wanton,  53  Maine,  100. 
»  Kelsey  v.  Ward,  38  N.  Y.  83;  Love 

V.  Waltz,  7  Cal.  250. 

4  Stewart  v.  Stebbins,  30  Miss.  66; 
Bloodgood  V.  Carsey,  31  Ala.  575. 


5Heichewv.  Hamilton,  4G.  Greenl. 
317. 

6Kane  v.  Fisher,  2  Watts.  246. 
1  Perkins  v.  Perkins,  16  Mich.  162. 


IDENTITY  OP  POBM  OF  ACTION. 


217 


est  on  a  promissory  note,  precludes  the  defendant  from  con- 
testing the  payment  of  the  principal,  on'  the  ground  that 
the  note  was  procured  by  fraud  ;i  or  upon  any  other  de- 
fense involved  in  the  former  suit.  * 

g  254.  Identity  of  Purpose. — ^It  has  been  said  that  the 
cause  and  object  of  the  action  being  the  same,  the  former 
judgment  bars  the  suit,  but  the  principle  runs  through 
nearly  all  the  American  cases,  that  a  judgment  is  conclu- 
sive, if  upon  the  direct  point,  though  the  objects  of  the  two 
suits  be  different.  ^  A.  judgment  against  the  assignee  of  an 
insolvent  debtor  in  an  action  brought  to  set  aside  a  convey- 
ance, is  conclusive  against  him  in  an  action  of  trover,  to 
recover  of  the  same  defendants,  any  of  the  property  in- 
cluded in  the  conveyance.*  One  who  defends  an  action  to 
recover  for  work,  on  the  ground  that  the  work  was  so  done 
as  to  be  of  no  value,  and  fails  to  establish  his  defense,  is 
precluded  from  afterwards  maintaining  any  suit  against  the 
plaintiff  for  damages  alleged  to  have  arisen  from  the  un- 
skillful doing  of  the  same  work.^ 

g  255.  Identity  of  Form  of  Action. — By  the  rules  of  the 
civil,  as  well  as  of  the  common  law,  ^^  res  judicata  is  not 
changed  by  a  change  in  the  form  of  action."®  It  is  not 
material  that  the  form  of  action  be  the  same,  if  the  merits 
were  tried  in  the  first.  A  judgment  for  the  defendant  in 
trover,  for  conversion  of  goods,  is  a  bar  to  an  action  against 
him  for  money  had  and  received  from  the  proceeds  of  the 
sale  of  the  same  goods.  No  party  can  bring  the  same  cause 
of  action  twice  to  a  final  determination.''  The  form  of  pro- 
cedure is  immaterial.  If  proper  parties  join  issue  upon  a 
question  of  law  or  of  fact,  before  a  competent  court,  they 
must  abide  by  the  decision.  Hence  it  was  held  in  Louisiana, 
that  a  party  who  had  proceeded  by  rule  to  arrest  an  execu- 
tion, and  had  in  that  manner  had  a  complete  hearing  on  the 
merits,  resulting  in  a  discharge  of  the  rule,  was  barred  from 


lEdgell  V.  Sigerson,  26  Mo.  583. 

s  Black  River  Saving  Bank  v.  Ed- 
wards. 10  Gray,  387. 

»Note  261  to  Ph.  Ev.;  Barker  v. 
Cleaveland,  19  Mich.  230. 

♦Bigelow  V.  Winsor,  1  Gray,  299. 

ftMerriam  r.  Woodcock,  104  Mass. 
326. 


cPothier  P.  4  0.  3  S.  3,  Art.  4 
Eastman  v.  Cooper,  15  Pick.  285. 

T  Lawrence  u.  Vernon,  5  Stunner, 
p.  20;  Hitchen  v.  Campbell,  2  W. 
Bla.  778  and  827;  Ferrer's  Case,  6 
Coke,  7. 
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obtaining  an  injunction  in  an  action  brought  for  that  pur- 
pose, unless  he  could  show  other  facts  than  those  existing 
at  the  time  of  discharging  the  rule/  But  in  this  applica- 
tion of  the  law  of  estoppel,  the  court  in  Louisiana  probably 
proceeded  contrary  to  the  current  of  decisions,  as  will  be 
seen  when  we  consider,  in  a  subsequent  section  of  this 
chapter,  the  estoppels  arising  from  the  decisions  of  motions. 
As  a  general  rule,  no  one  will  be  debarred  by  the  decision 
of  any  motion  or  proceeding  arising  out  of  an  action,  but 
will  be  allowed  to  litigate  the  same  matters  in  any  inde- 
pendent suit  in  which  they  are  drawn  in  question.  But 
**  when  one  is  barred  in  any  action,  real  or  personal,  by  a 
judgment  on  demurrer,  confession,  verdict,  etc.,  he  is 
barred  as  to  that  or  the  like  action  of  the  like  nature  for 
the  same  thing  forever." 

g  266.  Identity  of  Issues. — ^It  will  be  seen,  from  examin- 
ing the  authorities  already  cited,  that  to  render  any  judg- 
ment or  other  final  adjudication  proceeding  from  a  court  of 
competent  jurisdiction,  available  as  a  bar  in  a  second  action 
between  the  same  parties  or  their  privies,  two  things  only 
are  essential,  viz. :  1st,  That  the  issue  in  the  second  action, 
upon  which  the  judgment  is  brought  to  bear,  was  a  mate- 
rial issue  in  the  first  action,  necessarily  determined  by  the 
judgment  therein;  2d,  That  the  former  judgment  was  upon 
the  merits.  The  chief  difficulty  in  applying  a  former  judg- 
ment to  a  present  litigation,  arises  from  the  necessity  of 
determining  what  was  the  matters  affirmed  or  denied  by 
the  former  decision.  In  determining  this  question,  it  may 
be,  and  frequently  is,  impossible  to  obtain  sufficient  data  to 
form  any  satisfactory  conclusion,  without  looking  beyond 
the  record  in  the  former  suit,  and  ascertaining  from  any 
other  competent  evidence,  what  were  the  real  issues  brought 
before  the  court,  and  necessarily  entering  into  the  consid- 
eration of  the  judgment.  And  whether  the  issues  in  the 
former  action  sufficiently  appear  from  the  record,  or  are 
made  known  by  extrinsic  proofs,  the  necessity  still  remains 
of  deciding  whether  a  matter  controverted  at  the  former 
trial,  was  a  material  issue,  or  a  mere  matter  of  evidence 
brought  forward  to  aid  in  establishing  some  material  issue. 

iprescott  V.  Lewis,  12  La.  An.  197. 
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Courts  have,  from  time  to  time,  endeavored  to  lay  down 
general  rules,  or  more  properly  speaking,  general  descrip- 
tions, by  which  to  deteimine  what  questions  are,  and  what 
are  not  settled  by  a  former  adjudication.  We  shall  now 
state  some  of  these  general  descriptions,  leaving  the  reader 
to  harmonize  them  if  he  can,  and  feeling  that  if  he  cannot, 
he  is  not  less  successful  than  we  have  been. 

A  judgment  is  conclusive  upon  every  matter  actually  and 
necessarily  decided  in  the  former  suit,  though  not  then 
directly  the  point  in  issue.  K  the  facts  involved  in  the 
second  suit,  are  so  cardinal  that,  without  them,  the  former 
decision  cannot  stand,  they  must  now  be  taken  as  conclu- 
sively settled.  In  an  order  of  settlement,  John  6.  and 
William  G.  were  adjudged  to  be  the  lawful  children  of 
William  G.  and  Esther  G.,  and  to  have  their  settlement 
in  a  certain  township.  Afterwards,  a  contest  arose  in  rela- 
tion to  the  settlement  of  Esther  G.  Whereupon,  it  was 
considered  that,  as  the  settlement  of  the  children  depended 
on  that  of  their  father,  and  on  his  marriage  with  their 
mother,  Esther,  the  father's  settlement  and  marriage  must 
have  been  decided  as  the  ground  work  of  the  former  order, 
and  that  as  those  facts  which  upheld  the  order  of  settlement 
of  the  children,  were  necessarily  and  exclusively  applicable 
to  their  mother,  her  settlement  was  fixed  by  the  decision  in 
relation  to  that  of  her  children.  ^  And  in  Vermont  it  was 
decided  that  the  adjudication  upon  an  order  of  removal, 
that  a  woman  had  a  settlement  in  W.  was  conclusive  be- 
tween the  same  parties,  in  a  proceeding  to  remove  her 
illegitimate  son,  who,  being  a  minor,  could  obtain  no  set- 
tlement for  himself,  and  whose  settlement  was  therefore 
necessarily  identical  with  that  of  his  mother.^  In  a  num- 
ber of  cases,  several  notes  were  given  in  payment  for  prop- 
erty purchased  of  the  payee;  and  in  a  suit  o;n  the  first  note 
due,  the  defense  of  want  of  consideration  arising  from  fraud 
in  the  sale,  or  from  the  worthless  character  of  the  property 
sold,  was  made.  The  opinions  of  the  courts  as  to  whether 
the  decision  upon  the  first  note  was  conclusive  upon  the 
same  questions  arising  in  suits  upon  the  other  notes,  seem 


iBegina  v.  Hartington,  4  £1.  &  Bl.  p.  780. 
s  Cabot  V.  Washington,  41  Yt.  168. 
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to  be  yery  equally  divided.  In  New  York,  *  and  in  Georgia, » 
the  former  judgment  is  a  bar;  in  Massachusetts^  and  in 
Iowa/  it  is  not.  In  the  last  named  State  it  is  conceded, 
however,  that  a  decision  upon  the  validity  of  one  of  the 
coupons  attached  to  a  bond,  is  conclusive  upon  the  validity 
of  any  other  coupon  attached  to  the  same  bond.'  In  New 
York,  where  A.  and  B.  were  sureties  for  the  same  person 
on  two  bonds,  an  action  by  A.  for  contribution  from  B., 
for  money  paid  upon  one  bond,  was  held  to  be  conclusive 
in  a  like  suit  upon  the  other  bond,  the  same  defense  being 
offered  in  both  suits.  •  In  New  York  it  is  well  settled  that 
the  recovery  by  a  physician  of  a  judgment  upon  his  claim 
for  professional  services,  is  a  conclusive  affirmance  of  the 
valuable  character  of  those  services,  and,  as  such,  is  a  bar 
to  any  action  against  him  for  malpractice,''  although  the 
former  judgment  was  rendered  without  any  claim  of  mal- 
practice being  offered  as  a  defense,^  and  although  such 
defense  was  expressly  withdrawn  before  going  to  trial.*  E. 
a  tenant,  committed  an  act  of  bankruptcy.  An  assignee 
was  appointed,  who  entered  on  the  demised  land,  and  drove 
off  cattle  to  prevent  their  being  distrained.  They  were  pur- 
sued and.  seized  by  the  landlord's  bailiff.  The  assignee 
brought  an  action  of  replevin  for  the  cattle.  This  action 
turned  upon  the  question  whether  the  assignee,  by  his  entry, 
became  a  tenant,  that  is,  whether  he  had  elected  to  receive 
the  lease  instead  of  relinquishing  it  as  damnosa  hereditas. 
The  action  having  been  determined  against  him,  it  was  held, 
in  a  subsequent  controversy  between  him  and  the  landlord, 
to  conclusively  establish  his  tenancy.**    Still  there  are  not 


1  Gardner  v.  Bnckbee,  3  Cow.  120. 

S  Freeman  v.  Bass,  34  Geo.  355. 
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4  Clark  V.  Sammona,  12  Iowa,  368. 
BWhitaker  v.  Johnson  Co.,  12  Iowa, 
p.  595. 

6Bonchaud  u.  Dias,  3  Denio,  243. 
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A.  gave  a  horse  to  B.  to  board,  with 
instructions  not  to  nse  him.    B.  nsed 


the  horse  and  foundered  him.  A. 
abandoned  the  horse  and  sued  for  his 
conversion.  B.  then  sued  for  the 
horse's  board.  A.  set  up  defense  of 
the  conversion.  The  justice,  on  de- 
murrer, overruled  this  defense,  and 
afterwards  entered  judgment  against 
A.  for  the  horse's  board.  This  was 
held  to  estop  A.  from  maintaining  his 
action  for  conversion;  because  it  was 
not  possible  for  A.  to  have  been  liable 
for  the  b<'ard,  if  B.  had  previously 
converted  the  horse.  Collins  v,  Ben- 
nett, 46  N.  Y.  490. 
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wanting  cases  in  which  a  question  has  been  allowed  to  be 
relitigated,  on  the  mere  pretext  that  the  matter  necessarily 
involved  in  a  former  action  was  only  collaterally  or  incident- 
ally in  issue.     Thus,  in  an  early  case  in  New  Hampshire, 
the  plaintiff  recovered  damages  for  the  non-fulfilment  of  a 
contract  to  work  for  a  year,  though  he  had  defended  an 
action  against  him  by  the  defendant  for  two  months'  labor 
of  the  same  year,  on  the  ground  of  a  special  hiring  for  the 
whole  year,  and  had  failed  in  his  defense.*    In  New  Jersey, 
a  chief  of  police  was  discharged  on  a  certain  day,  by  the 
town  council,  if  it  had  power  to  do  so.     He  commenced  a 
suit  for  his  salary,  after  the  attempted  discharge,  and  ob- 
tained judgment.     He  then  sued  for  salary  accruing  after 
the  commencement  of  the  former  action.     It  was  conceded 
that  the  question  of  his  discharge  was  decided  in  his  favor 
in  the  first  suit;  but  it  was  considered  the  question  was  not 
concluded  in  the  second  action  because  it  was  a  matter  of 
law.  *     A  good  illustration  of  the  rule  that  the  effect  of  a 
former  adjudication  extends  to  every  qtiestion  necessarily 
litigated  between  the  parties,  and  is  not  confined  to  actions 
having  the  same  purpose,  or  involving  the  same  subject 
matter,  is  found  in  a  case  decided  by  the  Supreme  Court  of 
California.    J.  W.  and  T.  made  a  note  in  favor  of  D.     T., 
being  the  owner  of  a  tract  of  land,  soon  after  conveyed  it 
to  D.     After  the  maturity  of  the  note,  D.  sued  J.  T.  and 
"W.  upon  it.    J.  made  no  defense.    T.   and  W.  answered 
that  they  were  accommodation  makers  without  any  consider- 
ations, and  that  the  deed  to  D.  was  made  and'  accepted 
as  a  discharge  of  the  note.     Issue  was  taken  upon  this 
point,  and  the  trial  of  the  case  was  directed  to  the  question, 
whether  the  deed  was  accepted  as  a  security  or  as  a  salisfa^c- 
iion  of  the  debt.   The  jury  found  in  favor  of  the  defendants, 
and  judgment  was  entered  accordingly.     Two  days  after 
entry  of  this  judgment,  T.  conveyed  the  same  lands  to  J., 
who,  thereafter,  commenced  suit  against  D.  to  recover  them, 
on  the  ground  that  the  former  deed  to  D.  was  a  mortgage. 
It  was  held  that  the  character  of  the  deed  was  in  issue  in 
the  former  action,  and  that  J.  could  not  prove  its  character 

iTown  V,  Nims,  5  N.  H.  259. 

sBemhard  v.  City  of  Hoboken,  3  Dutcher,  412, 
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to  be  different  from  what  it  was  then  determined  to  be.* 
But  in  Indiana,  an  adjudication  in  an  action  to  recover  cer- 
tain property,  that  the  assignment  nnder  which  plaintiff 
claimed  was  Toid  on  account  of  being  tainted  by  fraud,  was 
held  to  be  confined  in  its  effect  to  the  subject  matter  of  that 
controversy,  and  not  to  impair  the  claim  of  the  plaintiff  to 
other  property  included  in  the  same  assignment.'  An  en- 
tirely similar  opinion  is  supported  by  the  courts  of  New 
Hampshire,  on  the  grounds  that  the  assignment  is,  in  the 
first  action,  a  matter  of  evidence,  and  not  a  matter  in  issue; 
and  that  the  only  issue  before  the  court  is,  whether  plaintiff 
has  title  to  the  subject  matter  of  the  suit.^ 

g  257.  Extends  only  to  Pacts  in  Issue. — The  former 
verdict  is  conclusive  only  as- to  facts  directly  and  distinctly 
put  in  issue,  and  the  finding  of  whicli  must  be  necessary  to 
uphold  the  judgment.  The  doctrine  of  estoppel  is  restricted 
to  facts  directly  in  issue,  and  does  not  extend  to  facts  which 
may  be  in  controversy,  but  which  rest  in  evidence  and  are 
merely  collateral.  ''A  fact  or  matter  in  issue  is  that  upon 
which  plaintiff  proceeds  by  his  action,  and  which  the  de- 
fendant controverts  in  his  pleadings,  while  collateral  facts 
are  such  as  are  offered  in  evidence  to  establish  the  matters 
or  facts  in  issue."*  ''It  must  appear  that  the  matter  set  up 
as  a  bar  was  in  issue  in  the  former  suit.  If  a  suit  be 
brought  to  procure  the  entry  of  satisfaction  of  a  mortgage, 
and  the  judgment  is  that  the  mortgage  is  not  satisfied  be- 
cause a  specified  amount  remains  unpaid,  this  judgment  is, 
in  subsequent  controversies  between  the  parties,  conclusive 
that  the  mortgage  was  not  paid,  but  the  amount  due  is 
still  unsettled  because  it  was  not  in  issue  in  the  former  suit.^ 
An  estoppel  extends  beyond  what  appears  on  the  face  of  the 
judgment  to  every  allegation  which,  having  been  made  on 
the  one  side  and  denied  on  the  other,  was  at  issue  and  de- 
termined in  the  course  of  the  proceedings.  It  not  only  estab- 
lishes the  case  of  the  plaintiff,  but  disproves  or  negatives 
that  of  the  defendant.*    The  record  of  a  former  recovery  is 
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competent  evidence  in  a  second  action  "when  the  point  in 
issue  is  the  same  in  both,  or  when  some  question  raised  and 
to  be  passed  upon  in  the  last  has  already  been  determined 
in  thefirst."^  ''It  is  not  the  object  of  the  suit,  the  re- 
covery, or  fruits  of  the  litigation  alone  that  constitute  the 
estoppel,  but  the  facts  put  in  issue  and  found,  upon  which 
the  recovery  is  based — facts  in  issue  as  distinguished  from 
the  evidence  in  controversy."^  It  is  not  necessary  to  the 
conclusiveness  of  the  former  judgment  that  the  issue  should 
have  been  taken  upon  the  precise  point  which  it  is  proposed 
to  controvert  in  the  collateral  action.  It  is  sufficient  if  that 
point  was  essential  to  the  former  judgment.'  ''Every  point 
which  has  been  either  expressly  or  by  necessary  implication 
in  issue,  which  must  necessarily  have  been  decided  in  order 
to  support  the  judgment  or  decree,  is  concluded."*  "It  is 
allowable  to  reason  back  from  a  judgment  to  the  basis  on 
which  it  stands,  upon  the  obvious  principle,  that  where  a 
conclusion  is  indisputable,  and  could  have  been  drawn  only 
from  certain  premises,  the  premises  are  equally  conclusive 
and  indisputable  with  the  conclusion.  But  such  an  inference 
must  be  inevitable  or  it  cannot  be  drawn.  "^ 

g  258.  Confined  to  Matters  of  Issue  and  Decided. — No 
judgment  or  decree  is  evidence  in  relation  to  any  matter 
which  came  collaterally  in  question,  nor  to  any  matter  in- 
cidentally cognizable,  or  to  be  inferred  from  the  judgment 
only  by  argument  or  construction.  ®  An  estoppel  cannot  be 
created  by  mere  argument.  A.  owned  a  saw-mill;  and  A. 
and  B.  owned  a  grist-mill,  both  of  which  were  run  by  water 
from  the  same  dam,  and  had  wheels  on  the  same  level, 
and  were  equally  affected  by  backwater  from  the  mill  of  C, 
situate  on  the  same  stream.  A.  brought  an  action  against 
G.  for  damages  occasioned  by  water  being  backed  upon  his 
saw-mill,  in  which  it  was  settled  that  G.'s  dam  backed  the 
water  so  as  to  injure  the  saw-mill.  A.  and  B.  then  sued  for 
damages  occasioned  to  their  grist-mill,  and  upon  trial,  it  was 
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found  that  C.'s  dam  did  not  back  the  water  upon  the  grist- 
mill. After  the  judgment  in  favor  of  C,  A.  commenced  a 
second  action  against  G.  for  damages  to  the  saw-mill.  It 
was  agreed  that,  upon  the  facts  of  the  case,  there  ought  to 
be  the  same  finding  in  respect  to  both  the  saw-mill  and  the 
grist-mill.  The  court  held  that  the  former  adjudication  be- 
tween A.  and  C.  was  upon  the  precise  question  now  in  con- 
troversy; that  the  judgment  in  the  case  concerning  the 
grist-piill,  was,  at  most,  not  upon  the  same  point  involved 
in  the  present  suit,  but  upon  a  fact  which,  by  argument 
only,  is  shown  to  be  applicable  in  this  case.  That  this  is 
not  one  adjudication  against  another,  but  only  an  adjudi- 
cation one  way,  and  a  probable  argument  founded  on  another 
adjudication  of  a  distinct  question,  the  other  way.  It  leaves 
the  effect  of  the  first  judgment  untouched.^ 

g  259.  Identity  of  Evidence. — The  best  and  most  un- 
variable  test,  as  to  whether  a  former  judgment  is  a  bar,  is 
to  inquire  whether  the  same  evidence  will  sustain  both  the 
present  and  the  former  action.  ^  If  this  identity  of  evidence 
be  found,  it  will  make  no  difference  that  the  form  of  the 
two  actions  is  not  the  same.  ^  Thus,  a  judgment  for  de- 
fendant in  a  suit  for  wheat  cut  and  carried  away,  is  a  bar  to 
an  action  of  trespass,  quare  clausum  fregU  for  cutting  and 
carrying  away  the  same  wheat,  because  the  estoppel  depends 
not  on  the  identity  of  the  action^  but  on  the  identity  of  the 
proofs,^  Whatever  be  the  form  of  action,  the  issue  is 
deemed  the  same  whenever  it  is,  in  both  actions,  supported 
by,  substantially,  the  same  evidence;*  if  it  be  so  supported, 
a  judgment  in  one  action  is  conclusive  upon  the  same  issue 
in  any  other  suit,  though  the  cause  of  action  be  different.  • 
On  the  other  hand,  if  different  proofs  be  required  to  sus- 
tain two  actions,  a  judgment  in  one  of  them,  is  no  bar  to 
the  other.  If  the  evidence  in  a  second  suit,  between  the 
same  parties,  is  sufficient  to  entitle  plaintiff  to  a  recovery,  his 
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TigM  can  not  be  defeated  by  showing  any  judgment  against 
him,  in  any  action  wher^the  evidence  in  the  present  suit 
could  not,  if  offered,  have  altered  the  result.  Thus,  a 
judgment  against  a  yendor  suing  for  purchase  money,  be- 
fore it  is  due,  or  against  the  payee  of  a  note,  in  an  action 
against  three,  when  the  note  was  only  the  note  of  two,  is 
no  bar  to  a  subsequent  suit  in  the  first  named  case,  after 
the  money  is  due,  nor  in  the  second  case  upon  the  note,  as 
the  note  of  two^  for  in  neither  of  these  cases,  could  evidence, 
amply  sufficient  to  maintain  the  second  action,  have  had 
any  influence  in  the  first.  ^  For  the  same  reason  judgment 
for  defendant,  in  an  action  on  a  note  as  a  contract  to 
pay  money ^  is  no  bar  to  a  suit  against  him  on  the  same  note 
as  a  contract  to  pay  money  in  foreign  biUs.*  Suit  was 
brought  on  a  promissory  note  alleged  to  be  lost,  and  which 
was  described  as  payable  on  demand,  with  interest  from 
date.  The  defendant  pleaded  former  judgment  in  bar.  In 
the  previous  suit  the  note  was  described  as  in  this,  except 
that  it  was  alleged  to  be  payable  one  day  after  date.  It  was 
held  that  as  the  issue  joined  in  the  former  suit,  would  not 
have  permitted  plaintiff  to  recover  upon  proof  of  a  note 
payable  on  demand,  the  former  judgment  was  not  a  bar.  ^ 
An  account  stated  operates  as  a  change  of  the  original  in- 
debtedness, and  is  in  the  nature  of  a  new  undertaking.  An 
action  upon  it  is  not  founded  on  the  original  items  but  upon 
a  balance  ascertained  by  the  mutual  understanding  of  the 
parties.'  Therefore,  if,  in  an  action  on  a  contract,  the  de- 
fendant introduces  in  evidence  a  judgment  roll  showing  that 
plaintiiBT  had  previously  commenced  an  action,  setting  forth 
the  same  cQntract,  and  alleging  that  a  specified  sum  was 
due  as  an  account  stated,  in  which  action  defendant  pre- 
vailed, this  recovery  is  no  bar  to  the  present  suit.  In  de- 
ciding this  point  the  court  said:  '*  A  judgment  is  a  bar,  if 
the  cause  of  action  be  same,  though  the  form  be  different. 
The  cause  is  the  same  when  the  same  evidence  will  support 
both  actions;  or,  rather  the  judgment  in  the  former  action 
will  be  a  bar,  provided  the  evidence  necessary  to  sustain 
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the  judgment  for  plaintiff,  in  the  present  action,  would 
have  authorized  a  judgment  forjiim  in  the  former.  The 
present  action  would  have  been  sustained  upon  proof  of  a 
contract  and  the  performance  on  the  part  of  plaintiff,  and 
non-payment  by  the  defendants.  This  proof  would  not 
have  sustained  the  former  action.  Therefore  the  judgment 
is  not  a  bar."* 

g  260.  Merits. — The  estoppel  arising  from  a  judgment 
or  decree  is  not  odious,  because  it  is  confined  to  those  points 
which  either  were  in  fact  litigated  and  determined  between 
the  parties,  or  which  were  determined  in  the  absence  of  any 
actual  contest,  but  not  until  after  a  full  legal  opportunity 
was  given  both  parties  to  make  such  contest  as  they  might 
deem  proper.  It  follows  from  this  that  no  judgment  can  be 
available,  as  an  estoppel,  unless  it  is  a  judyment  on  the 
merits.  But  an  occasional  difficulty  may  arise  in  deciding 
what  is  a  judgment  on  the  merits,  as  the  term  is  generally 
employed  by  judges  and  lawyers.  To  create  such  a  judg- 
ment, it  is  by  no  means  essential  that  the  controversy  be- 
tween plaintiff  and  defendant  be  determined  "on  the  merits** 
in  the  moral  or  abstract  sense  of  those  words.  It  is  suf- 
ficient that  the  status  of  the  action  was  such  that  the  parties 
might  have  had  their  law  suit  disposed  of  according  to  their 
respective  rights,  if  they  had  presented  all  their  evidence, 
and  the  court  had  properly  understood  the  facts  and  cor- 
rectly applied  the  law.*  But  if  either  party  fail  to  present 
all  his  proofs,  or  improperly  manage  his  case,  or  afterwards 
discover  additional  evidence  in  his  behalf,  or  if  the  court 
find  contrary  to  the  evidence,  or  misapply  the  law,  in  all 
these  cases  the  judgment,  until  corrected  or  vacated  in 
some  appropriate  manner,  is  as  conclusive  upon  the  parties 
as  though  it  had  settled  their  controversy  in  accordance  with 
the  principles  of  abstract  justice.  Frequent  instances  occur 
tending  to  convince  us  of  the  unwelcome  truth,  that  many 
judgments  which  in  law  are  regarded  as  being  *'on  the 
merits,"  are.  in  fact,  repugnant  to  any  disposition  of  the 
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rights  of  the  parties  "on  the  merits"  as  those  words  would 
be  employed  Id  relation  to  the  ordinary  aflTairs  of  men.  If, 
in  an  action  on  a  judgment,  the  plea  of  wd  tiel  record  be 
interposed,  and  the  plaintiff  fail,  owing  to  a  defect  in  the 
certificate,  he  is  estopped  from  afterwards  asserting  the 
judgment,  though  its  validity  was  free  from  doubt.* 
Assignees  of  a  bankrupt,  failing  in  a  suit  because  they  can- 
not prove  an  act  of  bankruptcy  sufficiently  early,  cannot 
afterwards  maintain  an  action  for  the  same  demand,  though 
they  secure  evidence  for  want  of  which  they  suffered  the 
former  defeat.*  A  former  suit  in  which  the  defendant  re- 
covered on  the  erroneous  ground  that  the  cause  of  action 
had  not  then  accrued,  is  a  bar  to  a  further  prosecution. '  A 
plaintiff  sued  on  a  recognizance,  but  failed  in  his  suit  be- 
cause he  did  not  prove  that  the  recognizance  had  been  filed 
as  required  by  statute.  It  was  held  that  the  judgment  pre- 
cluded him  from  afterwards  alleging  or  proving,  that  the 
filing  existed  prior  to  the  former  suit.  ^  Certain  justices, 
having  jurisdiction  to  act,  allowed  several  accounts  without 
giving  them  any  particular  consideration,  supposing  that 
several  important  matters  of  law  were  involved,  and  that 
an  appeal  lay  to  the  quarter  sessions.  But,  it  was  decided 
that  no  such  appeal  could  be  taken.  The  justices,  after  the 
decision,  were  anxious  to  hear  the  matter  on  the  merits.  A 
mandamus  being  applied  for  to  compel  them  to  do  so.  Lord 
Denman,  C.  J.,  said:  "We  think  we  have  no  power  to  issue 
this  mandamus  to  the  justices  to  hear  and  decide  upon  the 
allowance  of  accounts,  they  having  already  done  so,  though 
tinder  a  mistaken  notion  that  an  appeal  lay  to  the  sessions, 
and  though  they  are  now  anxious  to  enter  on  the  merits  of 
the  case.  To  unravel  the  grounds  and  motives  which  may  • 
have  led  to  the  determination  of  a  question  once  settled  by 
the  jurisdiction  to  which  the  law  has  referred  it,  would  be 
extremely  dangerous;  but  many  authorities  prove  that  it  is 
beyond  our  own  competency,  and  there  is  none  to  the  op- 
posite effect  ."* 

g  261.     Non  suit. — Judgments  of  non  suit,  of  nol.  pros, 
of  nolle  prosequi,  and  of  discontinuance  are  exceptions  to 
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the  general  rule,  that  when  the  pleadings,  the  conrt,  and 
the  parties  are  snch  as  to  permit  of  a  trial  on  the  merits, 
the  jodgment  will  be  considered  as  final  and  conclosiTe  of 
all  matters  which  could  hare  been  so  tried.  A  non  suit  '*  is 
but  like  the  blowing  oat  of  a  candle,  which  a  man  at  his 
own  pleasure  may  light  again.  *^  Under  no  circumstances 
will  such  a  judgment  be  deemed  final  whether  entered  before 
or  at  the  trial.'  That  such  judgment  was  entered  by  the 
court,  upon  an  agreed  statement  of  facts,  wiU  not  give  it  any 
force  as  an  estoppel.'  A  judgment  of  non  suit  was  entered 
against  plaintiff  on  a  certain  count  of  his  complaint  for  not 
replying  to  a  special  plea  within  the  time  required  by  the 
court.  The  efiiect  of  the  judgment  was  held  to  be  to  turn 
plaintiff  out  of  court,  and  to  place  him,  as  to  such  count,  as 
though  it  had  never  been  filed.  ^  The  dismissal  of  a  cjaim 
against  an  insoWent  estate,  for  want  of  proof,  has  the  same 
effect  in  Louisiana  as  a  non  suit,  and  will  not  support  the 
plea  of  res  judiccUa. '  If  upon  the  trial  before  a  justice  of 
the  peace,  he  expresses  an  opinion  against  the  plaintiff,  who 
thereupon  withdraws  his  suit  and  pays  the  costs,  this  is  but 
a  dismissal  of  his  suit,  not  affecting  any  future  action.* 
Parol  eyidence  will  not  be  admitted  to  show  that  a  cause 
was  tried  upon  the  merits,  but  that  the  justice  entered  a 
judgment  of  non  suit  because  he  supposed  he  could  not 
enter  any  other.  "^  A  judgment  was  reversed  upon  appeal  to 
the  Supreme  Court,  and  the  cause  remanded  for  further 
proceedings.  The  plaintiff,  afterwards  becoming  non  suit, 
was  allowed  to  bring  another  action,  on  the  ground  that  the 
rule  in  reference  to  non  suits  was  not  altered  by  the  cases 
having  been  in  the  Appellate  Court.®  "A  dismissal  or  non- 
«6ait,  not  determining  the  rights  of  the  parties,  cannot  sup- 
port the  plea  of  r€8  adjudicaia.  Nor  will  the  reasoning  and 
opinion  of  the  court  upon  the  subject,  on  the  evidence 
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adduced  before  it,  have  the  force  and  effect  of  a  thing  ad- 
judged, unless  the  subject  matter.be  definitely  disposed  of 
by  the  judgment.**'  *'At  common  law  there  is  no  form  of 
an  entry  in  the  books  of  a  judgment  dismissing  an  action. 
Every  judgment  against  a  plaintiff,  is  either  upon  a  rextraxit, 
non-^ro8,  non  suit,  noUe  prosequi,  discontinuance,  or  a  judg- 
ment on  an  issue  found  by  jury  in  favor  of  defendant,  or 
upon  demurrer.  The  inducements  or  preliminary  recitals 
in  these  several  kinds  of  judgment  are  variant,  but  the  con- 
clusion in  each  is  always  the  same;  it  is  as  follows: 
*  Therefore  it  is  considered  by  the  court  that  plaintiff  take 
nothing  by  his  writ,  and  that  the  defendant  go  without 
day,  and  recover  of  plaintiff  his  costs.'  Of  these  several 
judgments,  none  but  a  retraxity  or  one  on  the  merits,  will 
baiwubsequent  actions."* 

g  262.  Dismissal  by  Agreement. — ^Very  recently  the 
Supreme  Court  of  California  considered  the  effect  of  a  judg- 
ment of  dismissal,  entered  by  agreement.  Such  a  judgment 
was  compared  to  that  of  a  retraxit  at  common  law,  and  the 
court  were  of  the  opinion  that  like  a  retraxit,  "  such  a  dis- 
missal, when  had  by  such  consent,  amounts  to  the  open  and 
voluntary  renunciation  of  a  suit  pending."  The  court 
adopted  the  language  of  Chief  Justice  Robinson,  of  Ken- 
tucky, as  follows:  "It  has  frequently  been  decided  by  this 
court  that  the  legal  deduction  from  a  judgment  dismissing 
a  suit  *  agreed,'  is  that  the  parties  had,  by  their  agreement, 
adjusted  the  subject  matter  of  the  controversy  in  that  suit; 
and  the  legal  effect  of  such  a  judgment  is  therefore  that  it 
will  operate  as  a  bar  to  any  other  suit  between  the  same 
parties  on  the  identical  cause  of  action  then  adjusted  by 
the  parties  and  merged  in  the  judgment  therein  rendered? 
at  their  instance,  and  in  consequence  of  their  agreement."^ 
These  decisions  are  not  intended  to  conflict  with  the  rules 
universally  understood  as  applying  to  voluntary  dismissal 
in  the  absence  of  an  agreement.  To  avoid  all  misappre- 
hension on  this  subject,  the  court  in  California  said: 
"  We  are  not  to  be  understood  as  holding  that  a  mere  dis- 
missal of  an  action  by  the  plaintiff  under  the  statute,  and 
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without  any  agreement  upon  his  part  to  do  so,  is  to  be  held 
to  constitute  a  bar  to  its  renewal,  nor  that  a  judgment  of 
nonsuit,  even  entered  by  consent,  would  have  that  effect, 
but  only  that  a  Judgment  of  dismissal,  when  based  upon 
and  entered  in  pursuance  of  the  agreement  of  tlie  parties 
must  be  understood  in  the  absence  of  anything  to  the  con- 
trary expressed  in  the  agreement,  and  contained  in  the 
judgment  itself,  to  amount  to  such  an  adjustment  of  the 
merits  of  the  controversy,  by  the  parties  themselves  through 
the  judgment  of  the  court,  as  will  constitute  a  defense  to 
another  action  afterwards  brought  upon  the  same  cause  of 
action."* 

g  263.  Judgments  not  on  Merits. — Mr.  Smith,  in  his 
Leading  Cases,  divides  those  judgments  which  are  not  a  bar 
to  another  action,  because  not  on  the  merits,  into  the  fol- 
lowing  classes : 

1st.  Where  the  plaintiff  fails  for  want  of  jurisdiction  in 
the  court  to  hear  his  complaint,  or  to  grant  him  relief. 

2d.  Where  he  has  misconceived  his  action. 

3d.  Where  he  has  not  brought  the  proper  parties  before 
the  court. 

4th.  Where  the  decision  was  on  demurrer,  and  the  com- 
plaint  in  the  second  suit  sets  forth  the  cause  of  action  in 
proper  form. 

5th.  Where  the  first  suit  was  prematurely  brought. 

6th.  Where  the  matter  in  the  first  suit  is  ruled  out  as 
inadmissible  under  the  pleadings.  * 

g  264.  Want  of  Jurisdiction.— The  first  of  the  above 
subdivisions  should  include  not  merely  all  those  cases  dis- 
missed for  want  of  jurisdiction,  but  also,  all  sases  in  which 
^hough  a  court  assumes  to  dispose  of  a  suit  on  the  merits, 
the  judgment  is  void  for  want  of  authority  in  the  court 
making  it.  ^ 

In  Massachusetts,  a.  widow  may  present  her  petition  to 
the  Probate  Court,  to  have  her  homestead  set  off  from  the 
rest  of  the  estate  of  her  deceased  husband.  If,  however, 
the  heirs  dispute  her  claim,  the  court  is  ousted  of  all  fur- 
ther jurisdiction  in  the  matter,  and  the  issue  formed  be- 


»  Merritt  v.  Campbell,  S.  0.  of  Cal. 
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tween  her  and  the  heirs,  must  be  tried  in  some  other  court. 
But  a  widow  having  presented  her  petition,  and  the  heirs 
having  filed  their  opposition,  the  Probate  Court  proceeded 
to  hear-  the  matter,  as  though  it  had  jurisdiction,  and  after 
a  trial  in  which  all  the  parties  in  interest  participated,  en- 
tered a  decree,  denying  the  petition,  on  the  ground  that  the 
petitioner  had  no  homestead  right.  In  proceedings  before  a 
court  of  competent  jurisdiction,  she  afterwards  sought  to 
assert  her  claim  to  the  homestead.  It  was  opposed  on  the 
ground  that,  by  the  decree  of  the  Probate  Court,  her  rights 
had  been  terminated.  But  the  Supreme  Court  in  consid- 
ering the  effect  of  the  decree,  said:  "It  is  then  further 
urged  that,  if  this  be  so,  yet  it  is  not  competent  for  the 
tenant,  who  was  the  petitioner  to  the  Probate  Court,  to  set 
np  want  of  jurisdiction  in  reply  to  the  plea  in  bar  in  this 
suit,  even  if  it  might  have  availed  her  in  the  Probate  Court, 
or  on  an  appeal.  But  we  think  this  an  erroneous  view  of 
the  matter,  and  that  these  judgments  of  the  Probate  Court 
are  to  be  treated  as  wholly  void.  They  would  have  been 
so  if  in  her  favor,  and  they  ought  to  have  no  more  effect, 
having  been  against  her."^ 

§  265.  In  Misoonoeived  Aotions. — ^The  second  subdi- 
vision embraces  a  great  number  of  cases.  The  exception 
which  takes  these  cases  out  of  the  general  rules  in  relation 
to  estoppel,  is  a  very  important  one,  saving  the  plaintiff 
from  the  loss  of  his  claim,  through  any  error  of  judgment 
on  the  part  of  his  attorney  in  determining  what  form  of 
action  is  best  suited  for  the  enforcement  of  the  plaintiff's 
rights.'  Wherever  the  adoption  of  a  Code  of  Civil  Pro- 
cedure has  obviated  the  necessity  of  choosing  between  dif- 
ferent forms  of  action,  the  number  of  cases  in  which 
plaintiffs  will  be  obliged  to  invoke  the  protection  of  this  ex- 
ception, will  be  much  less  than  if  the  common  law  rules 
were  still  in  force.  If,  by  mistake,  plaintiff  bring  trespass 
instead  of  trover,  and  judgment  be  given  against  him  on 
that  account,  the  defendant  cannot,  successfully,  assert  it  as 
a  bar  to  a  subsequent  action  of  trover."  If  a  defendant,  in 
an  action  against  him  on  a  promissory  note,  obtain  judg- 
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ment  on  a  plea  of  infancy,  the  note  being  given  by  him  for 
a  chattel  which  he  had  obtained  through  fraud,  and  had  re- 
fused to  deliver  to  the  owner  on  demand,  an  action  in  tori 
may  still  be  maintained  for  the  conversion  of  the  chattel.^ 
A  plaintiff  who,  bringing  an  action  of  replevin  for  a  sum  of 
money,  is  defeated  in  that  action  because  it  lies  to  recover 
only  things  existing  in  specie,  is  not  estopped  by  the  judg- 
ment against  him,  from  prosecuting  a  subsequent  action  as 
upon  the  contract,  for  the  same  sum  of  money.  The  former 
judgment  is  conclusive  that  the  defendant  did  not  have  the 
specific  money;  but  it  does  not  determine  whether  he  is  liable 
for  money  had  and  received.  * 

g  266.  Want  of  Proper  Parties. — The  third  subdivision 
is  applicable  to  cases  in  which  the  want  of  proper  parties, 
either  plaintiff  or  defendant,  is  apparent  from  an  inspection 
of  the  record;  and  also  to  cases  where,  though  the  proper 
parties  apparently  come  before  the  court,  one  or  more  of 
them  have  no  capacity  to  sue. ' 

g  267.  Judgments  on  Demurrer. — A  judgment  on  de- 
murrer to  the  plaintiff's  complaint,  is  conclusive  of  every- 
thing necessarily  determined  by  such  judgment.  If  the 
court  decides  that  plaintiff  has  not  stated  facts  sufficient  to 
constitute  a  cause  of  action,  or  that  his  complaint  is  other- 
wise liable  to  any  objection  urged  against  it  upon  demurrer, 
such  decision  does  not  extend  to  any  issue  not  before  the 
court  on  the  hearing  of  the  demurrer.  It  leaves  the  plaintiff 
at  liberty  to  present  his  complaint  in  another  action,  so 
corrected  in  form  or  in  substance  as  to  be  no  longer  vulner- 
able to  the  attack  made  on  it  in  the  former  suit.^  But  a 
judgment  upon  demurrer  may  be  a  judgment  on  the  merits. 
If  so,  its  effect  is  as  conclusive  as  though  the  facts  set  forth 
in  the  complaint  were  admitted  by  the  parties  or  established 
by  evidence  submitted  to  the  court  or  jury.  No  subsequent 
action  can  be  maintained  by  the  plaintiff,  if  the  judgment 
be  against  him,  on  the  same  facts  stated  in  the  former  com- 
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plaint.^  If  any  court  err  in  sustaining  a  demurrer  and  en- 
tering judgment  for  defendant  thereon,  when  the  complaint 
is  sufficient,  the  judgment  is  nevertheless  *'on  the  merits." 
It  is  final  and  conclusive  until  reversed  on  appeal.  Until 
then,  the  plaintiff  cannot  disregard  it  and  maintain  another 
action.  The  effect  of  a  judgment  still  in  force,  is  never 
diminished  on  account  of  any  mistake  of  law  on  which  it  is 
founded.'  A  judgment  in  favor  of  defendant  on  demurrer 
to  an  answer,  is  a  bar  to  a  subsequent  suit  for  the  same 
cause  of  action.'  If  a  demurrer  be  put  in,  to  a  good  plea  in 
bar,  it  will  estop  the  plaintiff,  though  his  declaration  be  de- 
fective, because  his  demurrer  confesses  the  grounds  of 
defense.^ 

g  268.  Premature  Suits. — That  a  judgment  obtained 
for  the  reason  that  an  alleged  demand  is  not  yet  due,  is  no 
bar  to  an  action  brought  on  the  same  demand,  after  it  has 
fallen  due,  is  a  universally  acknowledged  rule,  applicable 
to  every  case  in  which  a  judgment  can  be  rendered  against 
any  one  because  he  has  undertaken  to  assert  a  claim  which 
has  yet  to  ripen  into  a  cause  of  action.  A  suit  upon  a  bond 
before  condition  broken,  in  which  plaintiff  fails,  on  that 
account,  to  recover,  is  no  bar  to  any  action  brought  against 
the  same  defendant  after  condition  broken.  ^  When  a  vendee 
brought  an  action  to  recover  money  paid  by  him  as  purchase 
money  for  a  tract  of  land,  and  failed  because  he  had  not  yet 
been  evicted,  he  was  allowed  to  maintain  a  subsequent 
action,  upon  showing  his  eviction  since  the  former  suit.^  If 
a  sidt  be  brought  for  several  demands,  some  of  which  are 
due,  and  others  of  which  are  not  due,  and  a  general  verdict 
be  given  for  the  plaintiff,  he  may  show  in  a  second  suit,  for 
the  demands  not  due  at  the  trial  of  the  first  suit,  that, 
though  presented  to  the  court  or  jury,  they  were  disallowed 
because  not  yet  due. '  If,  from  the  record  in  the  first  suit, 
it  appears  that  the  demands  were  prematurely  sued  upon,  it 
will  be  presumed  that  they  were  on  that  account  rejected  by 
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the  jury,  and  that  they  form  no  part  of  the  judgment.  But 
it  may  be  shown  that  the  demand,  though  not  due,  was  not 
objected  to  by  the  defendants,  and  was  allowed  by  the  jury.* 
Under  the  Code  the  same  answer  may  present  permanent 
defenses  along  with  those  of  a  temporary  nature.  Thus,  to 
an  action  upon  a  draft,  the  defendant  may  answer,  "first, 
that  the  draft  is  usurious;  second,  that  it  is  paid;  and  third, 
that  the  suit  is  premature,  because  defendant  has  not  been 
allowed  days  of  grace."  If  this  action  should  proceed  to 
trial  resulting  in  a  finding  in  favor  of  the  defendant  upon 
each  of  these  issues,  followed  by  a  general  judgment  in  his 
favor,  such  judgment  will  be  as  conclusive  in  relation  to  the 
permanent  defenses  of  payment  and  usury  as  upon  the  iem- 
porary  defense  in  relation  to  the  days  of  grace.  If  the 
plaintiff  shoidd  believe  that  the  findings  are  correct  as  to 
the  temporary,  and  incorrect  as  to  the  permanent,  defenses, 
he  must,  to  preserve  his  rights,  take  such  proceedings  as 
will  enable  him  to  overthrow  the  findings  upon  the  perma- 
nent defenses,  and  to  obtain  a  judgment  without  prejudice 
to  a  subsequent  action.^ 

g  269.  Claims  not  Admissible. — ^Any  claim  of  the  plaint- 
iff which  is  offered  by  him,  but  is  ruled  out  because  not 
admissible  under  his  pleadings,  is,  if  it  were  not  admissible^ 
to  be  afterwards  treated  as  though  it  had  not  been  offered.* 
Not  being  involved  in  the  issues,  it  cannot  become  resjudi" 
caia,  unless,  without  objection  by  the  defendant,  or  through 
error  of  the  court,  it  is  allowed  and  becomes  a  part  of  the 
judgment.  If,  however,  the  court  erroneously  rejects  a 
claim  as  inadmissible,  when  it  should  be  admitted,  this 
error  must  be  corrected  upon  appeal,  and  until  reversed, 
the  judgment  is  conclusive  against  the  rejected  claim. 
Where  a  defendant  in  scire  facias,  on  nul  tiel  record  pleaded, 
prevailed  because  the  scire  facias  stated  the  judgment  to  be 
against  Jamjes  H.  Green,  and  the  record  offered  was  against 
James  Green,  it  was  held  that  this  was  no  bar  to  a  second 
scire  facias.^     So  an  acquittal  upon  an  indictment,  charging 
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the  bamiDg  of  the  bam  of  Jo»iah  jT.,  is  no  bar  to  a  prose- 
tion  for  burning  the  bam  of  Josias  T,^ 

§  270.  Dismissal  of  a  Bill  in  Eciuity.— "  The  dismissal 
of  a  bill  in  chancery,  stands  nearly  on  the  same  footing  as  a 
judgment  at  law,  and  will  be  presumed  to  be  a  final  and 
conclusive  adjudication  on  the  merits,  whether  they  were 
or  were  not  heard  and  determined,  unless  the  contrary  is 
apparent  on  the  face  of  the  pleadings,  or  in  the  decree  of  the 
court."*  Only  one  case  has  come  under  our  observation, 
in  which  the  decree  dismissing  a  bill  has  not  been  con- 
sidered as  necessarily  final  and  conclusive,'  while  the 
oases  are  numerous  sustaining  the  view  that  such  dismissal 
is  a  bar  to  any  subsequent  bill,  unless  it  appears  on  the 
record  to  have  been  made  without  prejudice,  or  otherwise 
not  on  the  merits.*  If,  in  fact,  a  decree  be  rendered  dis- 
missing a  bill,  because  of  some  defect  in  the  pleadings,  or 
for  want  of  jurisdiction,  or  because  complainant  has  an  ade-: 
quate  remedy  at  law,  or  on  any  other  ground,  not  involving 
the  merits,  it  is  the  general  practice,  both  in  England  and 
in  the  United  States,  to  state  in  the  decree  that  the  dismis- 
sal is  without  prejudice;  and  the  omission  of  these  words  is 
an  error  which  will  be  corrected  upon  appeal.  *  A  dismissal 
of  a  libel  for  divorce  in  Massachusetts,  stands  on  the  same 
footing  as  the  dismissal  of  a  bill  in  equity,  and  unless  it 
appears  on  its  face  to  be  made  "without prejudice,"  will  be 
a  bar  to  another  libel  for  the  same  cause.  ^  Where  the 
plaintiff  did  not  in  his  bill  show  any  interest  or  liability, 
requiring  the  aid  or  interference  of  a  court  of  equity,  and 
it  was  dismissed  on  that  ground,  he  will  not  be  estopped 
from  bringing  a  new  bill  stating  matters  sufficient  to  author- 
ize the  action  of  the  court. ''  If  a  bill  filed  does  not  bring 
before  the  court  all  the  parties  necessary  for  a  proper  deter- 
mination of  the  duit,  but  the  bill,  instead  of  being  dis- 
missed on  that  account,  is  dismissed  for  want  of  equity, 
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this  is  a  bar  to  any  future  bill  seeking  the  same  relief.*  A 
bill  to  redeem  was  filed.  The  defendant  having  answered, 
the  plaintiff  failed  to  reply,  and,  without  the  knowledge  of 
the  defendant,  dismissed  the  suit.  The  defendant  after- 
wards had  judgment  entered  in  his  favor  for  costs.  It  was 
held,  the  bill  being  dismissed  without  any  restriction, 
that  this  was  a  judgment  on  the  merits,  and  as  such 
it  was  a  bar  to  any  future  bill  for  the  same  cause.* 
If  a  bill  by  a  vendor  seeking  a  specific  performance  of  a 
contract  to  purchase,  be  dismissed  on  account  of  some 
defect  in  his  title,  the  doors  of  courts  of  equity  are,  and 
ought  to  be,  forever  closed  upon  him,  though  he  may  after- 
wards be  able  to  make  a  good  title.  If  the  court  intended 
to  grant  the  complainant  further  time,  it  should  have  con- 
tinued the  cause,  and  thereby  given  him  an  opportunity  to 
complete  his  title,  or  should  have  dismissed  the  bill  with- 
,out  prejudice.  In  case  it  dismisses  the  bill  generally,  the 
right  of  the  vendor  to  compel  a  specific  performance  is 
thereby  conclusively  and  perpetuaUy  negatived.*  A  section 
of  the  law  of  the  United  States  in  relation  to  patents,  pro- 
vides that  where  two  patents  interfere,  any  person  inter- 
ested, may  apply  in  equity,  on  notice  to  the  adverse  parties, 
and  the  court  may  adjxjidge  and  declare  either  of  the  patents 
void  in  whole  or  in  part,  or  inoperative  and  invalid  in  any 
particular  part  of  the  United  States.*  The  effect  of  a 
decree  entered,  generally  dismissing  a  bill  brought  before 
the  court  under  this  act,  is  not  equivalent  to  a  judicial 
declaration  that  the  patent  of  the  complainant  is  either 
inoperative  or  void.  In  announcing  this  conclusion,  the 
court,  after  suggesting  that  the  dismissal  may  have  been 
ordered  because  the  plaintiff  did  not  show  that  defendant 
violated  his  rights,  or  because  the  defendant  may  have 
shown  a  license  from  the  plaintiff,  said,  "A  judgment  or 
decree  under  this  statute,  cannot  be  accepted  as  determin- 
ing that  point,  unless  it  be  direct  and  affirmative  in  terms, 
and  in  the  words  of  the  statute.  The  court  must  adjudge 
the  patent  void  in  whole  or  in  part,  or  inoperative  and  in- 
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valid  in  some  particular  part  of  the  United  States.  Had 
the  decree  asserted  the  interference  of  the  patents,  and 
declared  either  of  them  void,  that  decree  would  have  been 
conclusive."* 

§  271.  Immaterial  Findings. — The  eflfect  of  every  judg- 
ment or  decree,  as  an  estoppel,  is  restricted  to  such  matters 
as  might  have  been  litigated  under  the  pleadings.  ^  Thus, 
if  plaintiff,  in  an  action  in  relation  to  real  estate,  avers  no 
title  beyond  his  own  life,  the  judgment  rendered  in  his  favor 
is  not  conclusive  as  to  any  greaier  title  than  he  put  in  issue.' 
The  agreement  of  the  litigants  that  matters,  not  in  issue, 
may  be  given  in  evidence,  and  may  be  determined  by  the 
verdict  of  the  jury,  will  not  enlarge  the  effect  of  the  judg- 
ment as  an  estoppel.^  The  rule  that  no  judgment  or  decree 
is  conclusive  of  anything  which  is  not  required  to  support 
such  judgment  or  decree,  is  not  a  mere  rule  of  construction 
to  be  employed  in  giving  effect  to  an  adjudication,  where 
the  record  fails  to  disclose  what  findings  were  made  by  the 
court  or  jury.  It  is  an  unyielding  restriction  of  the  powers 
of  the  parties,  of  the  court  and  of  the  jury.  If  the  language 
of  a  decree  be  general,  it  will  be  restrained  to  the  issues 
made  in  the  case,  and  to  the  subject  matter  under  consider- 
ation by  the  court.*  But  if  "a  decree  in  express  terms  pur- 
•  ports  to  affirm  a  particular  fact  or  rule  of  law,  yet,  if  such 
fact  or  rule  of  law  was  immaterial  to  the  issue,  and  the  con- 
troversy did  not  turn  upon  it,  the  decree  will  not  conclude 
the  parties  in  reference  thereto."*^  The  declaration  in  a 
decree  of  the  character  of  the  title  of  one  of  the  parties,  when 
the  consideration  of  such  character  is  foreign  to  the  case 
and  unnecessary  to  its  disposition,  has  no  force  upon  the 
parties  or  privies,  nor  upon  any  one  else,  as  an  adjudication 
of  title.''  The  special  finding  of  a  jury  not  confirmed  by  any 
judgment  of  the  court,  nor  involved  in  any  general  verdict, 
cannot  be  relied  upon  on  a  trial  before  another  or  the  same 


»Tyler  t).  Hyde,  2  Blatchf.  308. 
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jury,  in  the  same  or  another  suit,  as  proof  of  the  facts  so 
found.  It  is  only  when  such  special  finding  has  become  the 
basis  of  a  judgment,  that  the  matters  affirmed  or  denied  by 
it  are  res  adjudicata.  *  No  record  is  conclusive  as  to  the 
truth  of  any  immaterial  allelgations  contained  in.  the  plead- 
ings. Thus,  in  an  action  of  debt  on  a  bond,  it  may  be 
shown  that  the  bond  was  made  at  A.,  though,  in  a  former 
suit,  it  was  described  as  being  made  at  B.  A  conviction 
for  felony,  upon  a  general  verdict,  is  never  conclusive  that 
the  offense  was  committed  on  the  day  named  in  the  indict- 
ment, for  time  was  not  of  the  essence  of  the  offense.  And 
this  rule  will  hold  good  in  relation  to  all  facts  stated  in  the 
pleadings  of  either  party,  whether  denied  or  admitted  by 
his  adversary,  if  the  existence,  or  non-existence  of  those 
facts,  could  have  no  effect  upon  the  final  determination  of 
the  rights  of  the  parties.  * 


PART  III.- OF  EVIDENCE  TO  ESTABLISH  OR  REBUT  THE  PRE- 
SUMPTION OF  RES  JUDICATA. 

§  272.  Whether  Matter  in  Issue,  can  be  shoTxm 
to  have  been  Omitted. — We  have  shown  that  the  rule  ex- 
cluding from  the  conclusive  effect  of  a  final  adjudication  all 
of  those  matters  which  were  not  material  to  the  decision  of 
the  controversy  made  by  the  pleadings,  is  an  inflexible  rule. 
It  deems  that  there  ought  to  be  a  rule  the  converse  of  this, 
and  equally  inflexible,  to  the  effect  that  there  shall  be  in- 
cluded in  the  conclusive  effect  of  every  final  adjudication, 
every  matter  matei'ial  to  the  disposition  of  the  controversy, 
as  made  by  the  pleadings,  when  the  cause  is  submitted  for 
decision,  and  such,  probably,  is  the  generally  recognized 
rule  at  the  present  day.  But  it  is  opposed  by  decisions, 
which  permit  either  the  plaintiff  or  the  defendant^  in  certain 
cases,  to  show  that  a  matter  asserted  as  a  claim  or  as  a  de- 
fense by  his  pleading,  was  not  attempted  to  be  asserted  by 
him  at  the  trial.  Thus,  it  has  been  said  that  "  if  a  party 
attempt  on  the  trial  of  his  action,  to  prove  a  demand  against 
the  defendant  and  fail,  he  cannot  set  it  up  again  on  a  second 
action;  but  if  he  can  clearly  show  that  he  omitted  to  give 

1  Hawks  v.  Traesdell,  99  Mass.  557. 
8Ph.  Ev.,  vol.  2,  p.  2  of  4th  Am.  Ed. 
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any  evidence  of  his  demand  in  the  action,  he  is  not  con- 
claded  from  doing  so  afterwards."^     In  the  case  from  which 
this  quotation  is  made,  a  plaintiff  having  two  demands, 
clearly  distinct,   sued  upon  both,  and  obtained  a  default. 
In  executing  the  writ  of  inquiry,  he  gave  evidence  upon  but 
one  of  his  demands,  and  recovered  judgment  accordingly. 
In  rendering  a  decision  permitting  a  second  action  to  be 
maintained  for  the  demand  not  allowed  in  the  first,  Lord 
Kenyon  said:  "In  truth  this  is  a  question  of  great  deli- 
cacy.     We  must  take  care  not  to  tempt  persons  to  try 
experiments  in  one  action,  and  when  they  fail,    to  suffer 
them  to  bring  other  actions  for  the  same  demand.     The 
plaintiff  who  brings  a  second  action,  ought  not  to  leave  it  to 
nice  investigation,  to  see  whether  the  two  causes  of  action 
are  the  same.     He  ought  to  show  beyond  all  controversy, 
that  the  second  is  a  different  cause  of  action  from  the  first, 
in  which  he  failed.     In  this  case  it  is  clearly  shown  that 
this  demand  was  not  inquired  into  in  the  former  action."* 
"But  if  plaintiff,  having  several  causes  of  action  against  the 
defendant,  on  the  trial,  offers  evidence  on  these  causes,  and 
fails  for  want  of  sufficient  evidence  to  sustain  some  of  them, 
he  cannot  bring  another  action  for  those  causes  of  action 
on  which  he  failed.     "Where  the  plaintiff  fails  to  recover  all 
that  he  is  entitled  to,  for  want  of  some  proof  on  the  first 
trial,  he  should  move  to  set  aside  the  verdict  that  he  has 
obtained."'     But  so  far  as  the  plaintiff  is  concerned,  the 
American  cases  go  further.     They  declare  that  he  will  not 
be  allowed  to  bring  another  action,  because  in  the  first  he 
gave  no  evidence  of  his  demand;*  that  he  will  not  be  per- 
mitted to  reserve  or,  from  any  cause,  not  to  produce  part  of 
his  evidence,  and  that  the  judgment  will  be  conclusive  as 
to  every  matter  which  he  could  have  proved  in  the  first  suit, 
and  which  was  not  proved  nor  withdrawn.  ^     The  defendant, 
however,  although  his  pleadings  present  a  claim,  need  not 
give  evidence  in  its  support,  unless  it  is  such  a  matter  that 
he  is  compelled  to  present  and  litigate  it  in  the  first  suit. 


iSeddon  v.  Tutop,  6  T.  R.  607. 
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Thus  where  a  defendant,  sued  for  the  price  of  a  horse,  set 
np  as  a  defense  a  breach  of  warranty  of  soundness  of  the 
horse,  and  failed  to  appear  at  the  trial,  and  judgment  was 
rendered  against  him,  he  was  allowed  afterwards  to  recover 
of  the  plaintiff  for  the  sam%  breach  of  warranty,  because 
this  was  an  aflirmatiYe  cause  of  action  which  defendant  had 
a  right  to  litigate  as  a  plaintiff.  In  cases  like  this,  the 
question  whether  the  claim  was  presented  and  submitted  as 
a  defense,  may  be  settled  by  proof  at  the  trial  on  the 
second  action.  But,  if  the  claim  is  specificaDy  embraced 
in  the  pleadings,  the  presumption  is  that  it  was  presented 
at  the  trial,  and  considered  in  the  rendition  of  the  judg- 
ment.^ If  a  court  erroneously  reject  evidence  offered  to 
prove  a  claim  or  defense,  on  the  ground  that  it  is  inadmis- 
sible»  such  claim  nevertheless,  on  rendition  of  the  judgment, 
becomes  res  judicata,  and  so  remains  until  the  judgment  is 
vacated  or  reversed  by  some  appropriate  proceeding.*  If 
such  evidence  was  offered  to  establish  a  cause  of  action, 
stated  in  a  particular  count  of  the  plaintiff's  declaration, 
and  the  plaintiff  failing  to  strike  out  or  withdraw  that 
count,  suffers  a  general  verdict  on  the  whole  cause,  the 
judgment  will  be  a  bar  to  another  action  on  the  claim  so  at- 
tempted to  be  established.^  A  judgment  of  a  court  pos- 
sessing competent  jurisdiction,  is  final,  not  only  in  refer- 
ence to  the  matters  actually  or  formally  litigated,  but  as  to 
all  other  matters  which  the  parties  might  have  litigated, 
and  had  decided  in  the  cause.*  A  party  cannot  try  his 
action  in  parts.  The  judgment  is  conclusive,  not  only  of 
the  matters  contested,  but  as  to  every  other  thing  within 
the  knowledge  of  the  complainant,  which  might  have  been 
set  up  as  a  ground  for  relief  in  the  first  suit.^  If  the  deter- 
mination of  a  question  is  necessarily  involved  in  the  judg- 
ment, it  is  immaterial  whether  it  was  actually  litigated  or 
not.  ^     Where,  in  fact,  items  of  an  account  were  specifically 
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set  forth  in  the  statement  of  the  causes  of  action  in  a  former 
suit,  and  though  known  to  exist,  were  for  some  reason  over- 
looked and  not  considered,  they  cannot  in  law  be  the 
ground  of  a  second  action,^  nor  cap  they  be  made  the  ground 
of  such  action,  though  they  were  omitted,  owing  to  an  error 
of  the  justice  before  whom  the  case  was  tried,  in  rendering 
his  judgment.*  The  omission  of  a  court  to  award  relief 
prayed  for,  is  an  adjudication  in  effect,  that  the  complain- 
ant is  not  entitled  thereto.^  Hence,  if  in  an  action  on  a 
note  and  mortgage,  judgment  is  rendered  on  the  note  with- 
out any  order  of  sale,  this  is  conclusive  that  the  plaintiff 
has  no  lien,  and  he  cannot  afterwards  maintain  an  action  to 
foreclose  his  mortgage.*  From  the  decisions  cited  in  this 
section,  the  conclusion  is  irresistible,  that  a  judgment  or 
decree  is  conclusive  upon  all  causes  of  actions  and  all  mat- 
ters of  defense  presented  by  the  pleadings,  and  not  with- 
drawn before  or  during  the  trial,  except  1st,  where  the 
plaintiff  claims  upon  severable  and  distinct  causes  of  action, 
in  which  case  he  may,  according  to  some  of  the  authorities, 
maintain  a  second  action  upon  any  one  of  those  causes, 
upon  which  he  can  show  that  he  offered  no  evidence  at  the 
trial  of  the  former  case;*^  2d,  where  the  defendant  pleads  a 
matter  as  a  defense  which  he  might  have  successfully  em- 
ployed as  a  cause  of  action  against  the  plaintiff,  in  which 
case  it  appears  that  the  right  to  such  cause  of  action,  is  not  • 
lost  to  tibe  defendant,  unless  he  followed  up  his  pleading 
by  offering  evidence  upon  it  in  the  former  suit.  With  the 
possible  exceptions  here  stated,  a  judgment  is  conclusive 
upon  all  the  material  issues  made  by  the  pleadings,  and 
also  upon  all  material  allegations  of  matters  of  claim  or  of 
defense  which  the  party  against  whom  such  allegation  is 
made,  does  not  choose  to  controvert. 

g  273.  Evidence  to  ShoTV  ivhat  was  Decided. — ^A  few 
early  cases  proceeded  upon  the  theory  that  a  former  judg- 
ment would  be  received  as  evidence  in  a  second  action,  only 
as  to  those  matters  which,  from  an  inspection  of  the  record^ 
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could  be  shown  to  have  been  settled  in  the  first.*  But  it 
happens  frequently,  and  perhaps  in  a  majority  of  cases, 
that  the  matters  litigated  between  the  parties  to  an  action, 
cannot  be  ascertained  from  the  record.  It  is  now  generally,  j 

and  perhaps  universally,  conceded,  that  parol  evidence  may  I 

be  received  for  the  purpose  of  showing  whether  a  question  i 

was  determined  in  a  former  suit;*  and  that  *'the  estoppel  ' 

extends  beyond  what  appears  on  the  face  of  the  judgment 
to  every  allegation  which,  having  been  made  on  one  side 
and  denied  on  the  other,  wu.s  at  issue  and  determined  in  the 
course  of  the  proceedings;  and  that  while  there  exists  a 
strong  presumption  that  the  judgment  covers  every  matter 
in  the  issues  and  apparently  settled  by  the  judgment,  yet, 
that  this  presumption  may  be  overcome  by  clear  proof  that 
no  evidence  was  given  as  to  that  fact  by  the  plaintiff,  or 
that  defendant  failed  to  take  advantage  of  some  defense 
which  he  might  have  made  available."'  It  may  always  be 
shown  by  evidence  aliunde,  that  any  matter  which  the  issue 
was  broad  enough  to  cover,  arose  and  was  determined  in  the 
prior  suit.*  The  record  may  be  first  put  in  evidence,  and 
then  it  may  be  followed  by  such  parol  evidence  as  may  be 
necessary  to  give  it  proper  effect.*  If  the  record  in  an 
action  of  ejectment,  does  not  show  on  what  grounds  the 
plaintiff  or  defendant  recovered,  it  may  be  explained  by 
showing  what  title  was  established  or  set  up  in  the  action.^ 
Judgment  on  the  merits  against  the  master,  in  an  action  of 
trespass  for  the  act  of  his  servant,  is  a  bar  to  an  action 
against  the  servant  for  the  same  act,  though  such  judgment 
was  not  rendered  until  after  general  issue  was  pleaded  to 
the  action  against  the  servant;  and  parol  evidence  is  ad- 
missible to  show  that  the  same  matter  is  in  controversy  in 
both  actions. '^   An  entry  of  "dismissed  at  costs  of  plaintiff. 
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being  susceptible  of  a  doable  construction,  t.  e.,  that  it  was 
a  judgment  for  defendant  on  the  merits,  or  a  judgment  of 
nonsuit  or  discontinuance,  may  be  explained  by  evidence 
of  the  justice  to  show  which  character  of  judgment  he  in- 
tended to  enter.  "^  "When  a  number  of  issues  are  presented 
the  finding  in  any  one  of  which  will  warrant  the  verdict  and 
judgment,  it  is  competent  to  show  that  the  finding  was  upon 
one  rather  than  on  another  of  these  different  issues.  Nor 
does  the  subsequent  application  of  the  verdict  to  a  single 
count  by  the  court,  preclude  this  inquiry."  In  order  to  show 
by  evidence  aliunde  that  a  matter  is  res  judicata,  it  must 
appear  sot  only  that  it  was  properly  in  issue  in  the  former 
trial,  bat  also  that  the  verdict  and  judgment  necessarily  in- 
volved its  determination. ' 

§  274.  If  it  appears,  prima /a^yie,  that  a  question  has 
been  adjudicated,  it  may  be  proved  by  parol  testimony  that 
such  question  was  not  in  fact  decided  in  the  former  suit.  ^ 
Where  items  could  have  been  proved  in  a  former  action, 
the  presumption  arises  that  they  were  proved,  but  it  may 
be  rebutted  aliunde.*  If  a  matter  were  plead  as  a  credit, 
it  is  competent  to  show  that  it  was  not  offered  as  a  credit  on 
the  trial,  and  that  the  court  in  deciding  the  case  expressly 
excluded  it  from  consideration.*  Parol  evidence  is  also  ad- 
missible, according  to  some  decisions,  to  prove  that  a 
former  action  in  a  justice's  court  was  not  tried  on  the  merits, 
but  was  a  nonsuit."  In  an  action  for  goods  sold,  the 
plaintiff,  to  avoid  the  plea  of  res  judicata,  may  show  that 
the  previous  judgment  against  him  was  rendered  on  the 
ground  that  the  time  of  credit  given  on  the  goods  had  not 
expired.''  If  the  defendant  in  a  real  action  plead  a  former 
recovery  as  a  bar,  the  plaintiff  may  prove  that  he  failed  in 
his  sxdt  on  the  sole  ground  that  hi&  grantor  was  disseized  at 
the  time  of  conveying  title;  and  the  plaintiff  may  thereupon 
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establish  his  title  under  a  subsequent  conveyance  from  such 
grantor.* 

§  275.  Record  not  to  be  Impugned. — It  is  important 
that  the  evidence  offered  to  explain  a  record,  should  not 
contradict  it.  For  it  cannot  be  shown  in  opposition  to  the 
record,  that  a  question  which  appears  by  it  to  have  been 
settled,  was  not  in  fact  decided,*  nor  that,  while  a  special 
cause  of  action  was  in  issue,  a  different  matter  was  in  truth 
litigated. '  But  in  New  York  it  is  said  a  different  rule  may 
apply  to  justice's  courts,  because  the  proceedings  in  them 
are  informal.*  Parol  proof  can  be  given  to  show  the 
grounds  of  a  judgment  only  when  such  grounds  do  not  appear 
from  the  record  itself.  In  no  case  can  any  matter  be  alleged 
or  proven  to  have  been  passed  upon  except  it  be  such  as 
might  have  been  given  in  evidence,  legitimately,  under  the 
issue  joined.  ^  Where  a  complaint  is  free  from  ambiguity, 
it  cannot  be  shown  that  the  judgment  given  thereon  was  for 
damages  occasioned  by  injuries  to  land  not  within  the 
premises  described  in  the  complaint. "  A  provision  of  a 
statute  provided  that  whenever  a  sheriff  failed  to  make 
money  on  an  execution,  by  the  first  day  of  the  term  before 
which  it  was  returnable,  the  plaintiff  might  suggest  that 
the  failure  was  attributable  to  want  of  diligence,  and  that, 
upon  such  suggestion,  the  court  should  cause  an  issue  to  be 
made  to  try  the  fact.  In  an  action  upon  a  sheriff's  bond,  for 
not  making  money  on  an  execution,  the  defendants  plead 
that  an  issue  made  under  this  statute  had  been  found  in  their 
favor.  Plaintiffs  replied  that  the  matters,  neglects  and  de- 
faults complained  of,  were  not  the  same  identical  ones  in 
respect  to  which  defendants  recovered  their  judgment.  It 
was  held  that  the  matters  sought  to  be  put  in  issue  in  the 
replication,  were  necessarily  involved  in  the  former  trial, 
and  that  to  uphold  the  replication,  would  be  to  permit  a 
second  litigation  of  the  same  questions;  that  the  facts  in 
issue  in  the  suit,  appear  by  necessary  intendment  to  be  the 


'Perkins  v.  Parker,  10  Allen,  22. 

«Fi8k  V.  Miller,  20  Tex.  679;  Graves 
V.  White,  13  Tex.  123. 

3  Campbell  v.  Butts,  3  Gomst.  173; 
Campbell  v.  Consalus,  25  N.  Y.  616; 
Standish  v.  Parker,  2  Pick.  20. 


4 McLean  v.  Hungarin,  13  Johns. 
184;  King  v.  Fuller,  3  Caines,  152: 
Wilder  V.  Case,  16  Wend.  583. 

sBriggs  V.  WeUa,  J  2  Barb.  567. 

6 Gay  V.  WeUs,  7  Pick.  219. 


ONUS  OP  PBOOF. 


245 


iacts  involved  in  the  proceeding  under  the  statute,  and  that 
to  say  they  were  not  so  involved,  is  to  contradict  the  record 
iteelf.* 

g  276.  Onus  of  Proof. — ^There  are  two  classes  of  cases 
in  which  evidence  aliunde  is  admissible  for  the  purpose  of 
showing  what  matters  are  res  judicata^  viz:  1st.  All  those 
oases  in  which,  from  the  record  alone,  no  intimation  is 
given  whether  a  particular  matter  has  been  determined  or 
not;  2d,  all  those  cases  in  which,  from  the  record,  it  appears 
that  a  particular  question  was  probably  determined.  As  a 
general  rrde  the  onus  of  establishing  an  estoppel  is  by  the 
law  cast  upon  him  who  invokes  it.^  Under  this  rule  there 
can  be  no  doubt,  that  in  all  cases  coming  under  the  first 
class,  it  is  incumbent  upon  a  party  alleging  that  a  question 
has  been  settled  by  a  former  adjudication,  to  support  his 
allegation  by  evidence  aliunde.  But  in  relation  to  cases  of 
the  second  class,  there  appears  to  be  a  radical  difference  of 
opinion.  On  one  side  it  is  claimed,  that  "where  thQ  declar- 
ation in  the  second  action  is  framed  in  such  a  manner  that 
the  causes  of  action  may  be  the  same  as  those  in  the  first 
suit,  it  is  incumbent  on  the  party  bringing  the  second  action 
to  show  that  they  are  not  the  same."'  "A  party  who  brings 
a  second  action  must  not  leave  it  to  nice  investigation  to  see 
whether  the  two  causes  are  the  same.  He  ought  to  show, 
beyond  doubt,  that  the  second  is  a  different  cause  of  action 
from  the  first,  in  which  he  failed.*  In  cases  where  several 
issues  are  made  by  the  pleadings,  and  evidence  is  given 
upon  all  those  issues,  and  a  general  verdict  is  obtained,  the 
question  arises  as  to  which  of  the  issues  this  verdict  is  con- 
clusive. In  Vermont,  ^  in  Pennsylvania, "  and  in  Indiana, ' 
the  presumption  is  that  it  is  conclusive  that  all  the  issues 
were  found  in  favor  of  the  prevailing  party,  and  he  is  per- 
mitted to  rebut  that  presumption,  if  he  can,  by  showing 
that  the  finding  and  judgment  were  upon  a  particular  issue. 


'Chapman  v.  Smith,  16  How.  U.  S 
lU. 

tCnmmingB  v.  Galgrove,  25  Pa.  S. 
150;  Bennett  v.  Holmes,  1  Ber.  8  Bat. 
486;  Strother  v.  Butler,  17  Ala.  733; 
Dotyt?.  Brown,  4N.  Y,  71;  Davis  v. 
Talcott,  U  Barb.  511;  Smalley  v. 
£dey,  19  His.  207. 


sLord  Bagot  v.  "WilUams,  3  B.  &  C. 
p.  235. 

4Agnew  V,  McEhroy,  10  S.  &  M. 
552. 

« White  V.  Simonds,  33  Vt.  178. 

eEockweU  v.  Langley,  19  Penn.  B. 
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iDay  V.  YaUette,  25  Ind.  42. 
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general  decree  of  bill  dismissed,  it  is  impossible  to  hold 
the  decree  a  bar  to  futiire  proceedings/ 


PABT  IV.— MATTEBS  WHICH  NEED  NOT  BE  LITIGATED. 

g  277.  Set-off  not  Presented. — ^It  has  already  been  stated 
that  the  defendant  is  not  barred  by  a  judgment  of  any  mat- 
ter of  defense  which  he  was  not  bound  to  present  to  the 
court  or  jury,  and  on  which  he  offered  no  evidence  at  the 
trial.  The  statutes  of  set-off  are  for  the  benefit  of  defend- 
ants; and  plaintiffs  cannot  compel  defendants  to  avail  them- 
selves of  those  benefits.  It  is  well  understood  that,  unless 
some  State  statute  provides  otherwise,  the  defendant  may 
waive  his  set-off  or  counter-claim  in  any  action  against  him, 
and  thereafter  litigate  it  in  an  action  instituted  by  himself.  ^ 
By  the  recently  adopted  code  of  California,  if  the  counter- 
claim arises  ^'out  of  the  transaction  set  forth  in  the  com- 
plaint as  the  foundation  of  the  plaintiff's  claim,"  oris  '^ con- 
nected with  the  subject  of  the  action"  and  the  suit  is  in  any 
other  than  a  justice's  court,  the  defendant,  by  omitting  to 
set  up  such  counter-claim,  waives  all  right  to  subsequently 
employ  it  as  a  cause  of  action.  (Sees.  438  and  439,  C.  G.  P.) 
But  if  the  action  be  in  a  justice's  court,  then  the  defendant 
must  present  all  facts  '^  constituting  a  defense  or  counter- 
claim, upon  which  an  action  might  be  brought  by  the  de- 
fendant against  the  plaintiff  in  a  justice's  court"  and  if  he  fail 
so  to  do  ''  neither  he  nor  his  assignee  can  afterwards  maintain 
an  action  against  the  plaintiff  therefor."  (Sees.  855  and  856, 
C.  C.  P.)  In  some  States,  while  the  right  to  waive  a  set-off 
or  counter-claim,  and  institute  a  suit  upon  it  afterwards  is 
recognized,  yet  defendants  are  discouraged  from  so  doing,  by 
a  provision  of  the  statute,  providing  that  in  the  subsequent 
action  they  shall  not  recover  costs.  ^  While  all  matters  of 
defense  are  barred,  the  distinction  between  a  matter  of 
defense  and  a  cross  claim,  must  be  constantly  kept  in  view. 


'Foster  v.  The  BicLard  Basteed, 
100  Mass.  409;  Bnrlen  v.  Shazinou, 
99  Mass.  200. 

s Waterman  on  Set-oif,  p.  631; 
Hobba  V.  Dnff,  23  Gal.  596;  Bobbins 
V.  HaniBon,  31  Ala.  160;  Le  Guen  v. 
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8  Code  of  Ohio,  96,  119;  Code  of 
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A  cross-claim,  set-oflf,  or  matter  of  recoupment  may  be  in- 
terposed by  defendant,  but  he  is  not  bound  to  do  so.  Thus, 
though  in  an  action  for  the  price  of  goods  sold,  defendant 
might  give  in  evidence  a  breach  of  warranty  in  those  goods, 
or  of  deceit  in  the  sale,  and  so  defeat  the  action  in  whole  or 
in  part;  yet  he  is  under  no  obligation  to  do  so,  and  he  may 
maintain  his  cross-action  for  the  damages,  after  having  sub- 
mitted to  the  judgment  for  the  price.^  When  part  per- 
formance of  a  contract  (e.  g.,  to  work  for  a  year),  forms  the 
ground  of  an  action,  the  defendant  may  suffer  judgment, 
and  afterwards  may  sue  and  recover  damages  for  the  breach 
of  the  contract.*  A.  sued  B.  to  recover  the  price  of  con- 
structing a  kitchen  range.  The  defendant  paid  into  court 
a  sum  which  plaintiff  accepted  as  a  full  satisfaction.  B. 
then  sued  A.  for  negligently  performing  the  work,  and  was 
permitted  to  recover  on  the  ground  that  the  recovery  in  the 
second  action  was  not  inconsistent  with  the  work  sued  for 
in  the  first  being  of  some  value.* 

g  278.  Set-ofiT  not  Decided. — ^If  the  defendant  sets  up 
and  claims  a  set-off,  and  the  record  shows  that  the  court 
excluded  all  evidence  in  relation  to  the  set-off,  the  judg- 
ment cannot  be  used  as  an  estoppel  in  an  action  by  the 
defendant  for  the  same  set-off,*  because,  "although  a  court 
of  law  declines  to  determine  a  question  of  set-off,  yet  it  is 
not  res  judicata^  so  as  to  preclude  an  inquiry  in  a  court  of 
equity."^ 

g  279.  Set-off  not  Allowed.— There  is  no  doubt  that  if 
a  set-off  be  presented  by  defendant  in  his  pleadings,  and 
attempted  to  be  supported  by  evidence  to  the  jury,  it  will, 
whether  allowed  or  disallowed,  become  res  judicata.  It  is 
settled  by  the  judgment  as  conclusively  when  it  does  not 
appear  to  have  been  allowed,^ as  though  there  were  an  ex- 
press finding  against  it. "  "When  the  set-off  has  been  pre- 
sented to  the  jury,  and  evidence  offered  to  sustain  it,  the 
effect  of  the  judgment  afterwards  rendered,  cannot  be 
changed  in  a  subsequent  action,  by  showing  that  the  jury 


'  Cook  V.  Moflley,  13  Wend.  277. 
«Britton  0.  Turner,  6  N.  H.  481. 
SRigge  V.  Burbridge,  15  M.  &  W. 
598. 
4Hobbs  V.  Duff,  23  Cal.  596. 
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did  not  in  fact  consider  the  set-off  in  making  their  verdict.  * 
If  a  judgment  be  plead  as  a  set-off,  when  it  is  a  proper 
matter  of  set-off,  and  be  disallowed  by  the  jury,  it  is  extin- 
guished, and  can  no  longer  be  the  basis  of  an  action.  If 
the  plaintiff  afterwards  issue  execution  upon  it,  he  is  a 
trespasser.'  A  claim  presented  as  a  set-off,  and  not 
allowed,  will  not  be  barred,  except  it  was  in  such  a  condi- 
tion as  to  have  been  barred  if  then  offered  as  a  cause  of  ac- 
tion in  a  suit  by  the  defendant  against  the  plaintiff.  Thus, 
if  when  offered,  it  is  not  legally  a  set-off  because  not  yet 
due,  it  may,  if  not  allowed,  be  employed  as  a  cause  of 
action,  or  as  a  set-off  in  any  subsequent  suit  between  the 
same  parties.  If  the  defendant  plead  matter  which  he 
might  have  made  the  basis  of  a  suit,  and  on  the  trial  cross- 
examine  the  plaintiff's  witnesses,  in  reference  to  the  matters 
so  plead  in  defense,  he  cannot  avoid  the  effect  of  the  judg- 
ment, on  the  ground  that  he  introduced  no  witnesses  to 
testify  on  the  subject,  nor  because  the  referee  decided  the 
case  before  the  defendant  was  prepared  with  all  his  proofs." 

The  language  generally  employed  in  treating  of  this  sub- 
ject, is  such  as  to  indicate  that  to  conclude  a  claim  of  set-off, 
it  must  be  presented  to  the  jury,  and  some  evidence  given 
upon  it.  But  it  has  been  decided  that  a  set-off  not  with- 
drawn becomes  res  judicata,  though  no  evidence  be  given 
to  support  it,  and  the  defendant  was  not  prepared  to  give 
such  evidence  at  the  trial  of  the  former  case.^  This  seems 
to  be  a  just  and  reasonable  decision.  There  is  as  much 
propriety  in  requiring  defendant  either  to  litigate  or  with- 
draw his  demands,  as  there  is  in  requiring  the  plaintiff  to 
support  or  withdraw  his  alleged  causes  of  action. 

g  280.  Voluntary  Allowance  of  an  Off-Set.— A  plaintiff 
cannot,  in  a  suit  against  the  defendant,  compel  the  latter  to 
present  or  litigate  his  counter  claim,  by  giving  him  credit 
for  any  items  of  such  claim  and  suing  for  the  balance. 
Thus,  if  A.  sue  B.  upon  an  account  in  which  he  credits  B. 
with  certain  goods,  B.  may  suffer  judgment  by  default,  and 


1  Baker  v.  Siinchfield,  57  Maine, 
363. 

sMcGuinty  v.  Herrick,  5  Wend. 
240.    The  same  rules  applies  to  mat- 


ters of  defense  erroneonsly  rejected. 
Collins  V.  Bennett,  46  N.  Y.  490. 
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may  then  sue  A.  for  the  goods,  if  the  credit  was  not  their 
full  value.  The  value  of  the  goods  is  not  fixed  by  the 
former  judgment,  because  it  was  not  directly  in  issue,  and 
the  defendant  offered  no  evidence  upon  it.  He  is  not  bound 
to  offer  such  evidence  at  his  own  expense,  when  he  can,  by 
commencing  another  action,  offer  it  at  the  expense  of  hia 
adversary.^  But  if  the  credits  for  goods  were  of  their  full 
value,  this  is  a  good  defense  to  an  action  for  the  same  goods 
brought  by  the  defendant  against  the  plaintiff.^ 

g  281.  Equitable  Defenses. — It  follows  from  the  rule, 
that  a  matter  can  not  become  res  judicata,  until  it  can  be 
tried  upon  the  merits,  that  a  failure  at  law  does  not  affect  a 
remedy  or  defense,  cognizable  only  in  equity.'  Whenever 
a  ^'parfy  has  equitable  rights,  not  cognizable  in  a  court  of 
law,  which  would  in  a  court  of  equity  have  prevented  such 
an  adjudication  as  was  made  in  the  court  of  law,  the  judg- 
ment will  interpose  no  obstacle  to  redress  in  equity  since 
the  court  of  law  had  no  proper  jurisdiction  of  the  subject 
matter  forming  the  basis  of  redress  in  equity."*  Under  the 
Code  of  Procedure  as  in  force  in  New  York,  and  in  Califor- 
nia, matters  formerly  recognized  only  in  equity  may  be  in- 
terposed as  defenses  to  actions  at  law.  The  question  has 
arisen  in  both  States,  whether  it  is  incumbent  on  the  de- 
fendant to  present  his  equitable  defense,  or  whether  he  may 
suffer  judgment  to  be  taken  against  him,  and  subsequently 
assert  his  claims  in  equity?  The  answer  given  to  the  ques- 
tion in  the  former  State,  is  that,  ^'as  a  general  rule,  the  de- 
fendant who  has  an  equitable  defense  to  an  action,  being  now 
authorized  to  interpose  it  by  answer,  is  bound  to  do  so,  and 
shall  not  be  permitted  to  bring  a  separate  action  merely  for 
the  purpose  of  restraining  the  prosecution  of  another  action 
pending  in  the  same  court."*  In  California,  however,  the 
answer  is  in  direct  conflict  with  that  given  in  New  York.  In 
an  early  case  it  was  held  that:  ^'Although  a  party  may  set 
up  an  equitable  defense  to  an  action  at  law,  his  remedy  is 


*  Minor  v.  Walter,  17  Mass.  237. 

2Brigg8  V.  Kichmond,  lOPiok.  392. 

»  Mosby  V.  WaU,  23  Miss.  81;  White 
V,  Crew,  16  Geo.  416;  Arnold  v. 
Grimes,  2  Clarke,  1;  Pollack  v.  Gil- 
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not  confined  to  that  proceeding.    He  may  let  the  judgment 
go  at  law,  and  file  his  bill  in  eqnity  for  relief.  Our  practice, 
while  it  enlarges  the  field  of  remedy,  does  not  take  away 
pre-existing  remedies  by  implication."*    Ten  years  later  it 
was  said  that:   ''This  decision  has  been  acquiesced  in  and 
acted  on  as  settled  law  by  the  profession  from  the  time  it 
^as  rendered,  and  so  far  as  we  are  advised,  its  correctness 
has  never  been  the  subject  of  judicial  doubt."*  Accordingly 
a  defendant  who  having  an  equitable  defense  to  an  action  of 
ejectment,  on  the  ground  that  he  was  entitled  to  a  convey- 
ance from  the  plaintiff,  and  who  first  plead  such  defense, 
and  afterwards  withdrew  it,  and  suffered  judgment  to  be 
taken  against  him,  was  allowed  in  a  subsequent  suit  to 
compel  the  specific  performance  of  the  contract  to  convey, 
g  282. — GroBS-Claims. — "Whenever  a  plaintiff  seeks  to  re- 
cover for  some  matter  which  he  might  have  presented  in 
a  former  action  against  himself,  as  the  foundation  for  a 
claim  in  the  nature  of  a  cross-action  for  damages,  the  test 
of  his  right  to  recover  in  the  second  action,  after  having 
waived  his  cross-claim  in  the  first,  is,   can  all  the  facts 
necessary  to  support  the  judgment  rendered  against  him 
exist  at  ^e  same  time  with  the  facts  necessary  to  support  the 
cross-claim  sought  to  be  enforced  in  the  second  suit?    But 
if,  in  order  to  recover  in  the  first  action,  the  plaintiff  must 
have  shown  the  falsity  of  the  allegations  made  by  defendant 
in  the  second  suit,  then  the  former  judgment  is  a  bar. 
Thus,  if  plaintiff  sue  upon  a  contract  to  do  certain  work 
upon  his  part,  alleging  a  full  performance  and  claiming  the 
price  stipulated  by  the  contract,  his  recovery  depends  upon 
a  full  compliance  with  his  agreement,  and  estops  the  de- 
fendant from  afterwards  contending  that  he  sustained  any 
damage  from  the  non-fulfilment  of  the  contract.'    If,  how- 
ever, a  matter  in  the  nature  of  a  defense  and  cross-claim  is 
plead,  the  contrary  of  which  need  not  necessarily  be  estab- 
lished by  plaintiff  in  making  out  his  cause  of  action,  under 
the  allegations  in  his  complaint,  the  defendant  may  with- 
draw it  at  or  before  the  trial,  without  losing  his  right  to 


lLorraine  v.  Long,  6  Gal.  452. 
'Hough  V,  Waters,  30  Oal.  309. 
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assert  it  in  a  subsequent  suit.  Thus,  the  recovery  upon  a 
complaint  for  work  and  labor  done,  etc.,  will  not  esfcop 
defendiant  from  recovering  damages  sustained  by  him  by 
the  manner  of  performing  the  work  and  labor;  because  the 
claim  of  the  defendant  ''not  being  necessary,  or  at  all  in- 
volved, as  part  of  the  plaintiff's  evidence,  prima  fade,  it  has 
not  been  tried  or  passed  upon,"  and  is  not  barred  unless 
put  in  issue  by  the  answer.  ^ 


PAKT  v.— PLEADINGS  TO  MAKE  FOBMEB  JUDGMENT  AVAILABLE. 

g  283. — Necessity  of  Pleading — Conceding  that  the 
pleadings  and  issues  in  a  second  action  are  such  as  to  en- 
title one  of  the^parties  to  place  in  evidence,  before  the  court 
or  jury,  the  record  of  a  former  action,  for  the  purpose  of 
showing  that  a  question  in  issue  in  the  second  action  has 
been  decided  in  the  first,  it  still  remains  to  be  considered, 
whether  the  pleadings  in  the  second  action  are  such  as  to 
make  the  former  judgment  conclusive  of  the  facts  upon 
which  it  is  grounded.  In  all  these  cases,  where  a  party 
relying  upon  a  former  adjudication  as  an  estoppel  had  no 
opportunity  to  plead  it,  it  is  equally  a  bar  as  though  an 
opportunity  had  been  given  and  it  had  been  plead.^  Thus, 
if  in  an  action  of  trespass  quare  clausiim,  the  defendant 
plead  title  in  a  third  person,  under  whom  he  claims  without 
showing  how  such  title  was  acquired,  nor  when  it  occurred, 
the  plaintiff  may,  at  the  trial,  give  in  evidence  an  award 
against  the  title  of  such  third  person  without  pleading  it.* 
Where  the  declaration  contains  no  intimation  of  the  source 
of  plaintiff's  title,  the  defendant  is  not  bound  to  plead  an 
estoppel,  nor  to  show  that  the  title  claimed  by  plaintiff  pro- 
ceeds from  a  given  source,  and  then  intercept  it  by  pleading 
a  former  adjudication.  And  if  an  estoppel  by  judgment,  or 
otherwise,  form  part  of  the  muniment  of  either  party's 
title,  he  is  no  more  bound  to  set  it  forth  in  his  pleadings 
than  he  is  to  insert  therein  any  of  his  title  deeds.  ^ 


^  Foster  V.  MiUiner,  50  Barb.  385. 

9  Dame  v.  Wingate,  12  N.  H.  291; 
DowB  V.  McMichael,  6  Pai.  139;  How- 
ard v.  Mitchell,  14  Mass.  241 ;  McNair 
V.  O'FaUon,  8  Mis.  188;  Isaacs   v. 
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sShelton  v.  Alcox.  11  Conn.  240. 
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§  284.— Neglect  to  Plead  former  Judgment. — According 
to  the  practice  at  common  law,  a  judgment,  though  not 
plead  as  an  estoppel,  could  be  given  in  evidence  under  the 
general  issue.  *  Upon  this  point  there  is  no  doubt;  but  upon 
the  question,  of  what  effect  is  to  be  given  to  it  when  so  put 
in  evidence,  great  contrariety  of  opinion  exists.  In  the 
celebrated  case  against  the  Duchess  of  Kingston,  ^  a  case 
more  frequently  cited,  we  think,  than  any  other  ever  decided 
in  an  English  Court,  a  former  adjudication  is  spoken  of  as 
being  "as  a  plea,  a  bar;  and  as  evidence,  conclusive." 
Whether  the  judge  writing  the  opinion  in  this  case,  under- 
stood that  a  former  adjudication  was  "as  evidence  conclu- 
sive," though  not  plead  as  an  estoppel,  or  whether  he 
intended  the  language  employed  by  him  should  be  applicable 
only  to  those  cases  in  which  the  conclusive  effect  of  a  former 
judgment  was  invoked  by  the  pleadings,  is  unknovm;  but  it 
is  probable  that  he  designed  merely  to  state  to  what  extent 
a  former  adjudication  might  prevail,  if  properly  insisted 
upon,  by  a  pariy  entitled  to  its  benefits,  and  that  he  had  no 
intention  of  pointing  out  the  means  essential  to  securing 
those  benefits.  However  this  may  be,  it  is  certain,  that  a 
decided  preponderance  of  the  authorities  in  England  sus- 
tains the  view  that  the  record  of  a  former  action,  if  given 
in  evidence  under  the  general  issue,  when  it  might  have 
been  plead  as  a  bar,  "is  not  conclusive,  but  is  a  mere  mat- 
ter of  argument  or  inference"  in  favor  of  the  party  present- 
ing it. '  In  the  United  States,  however,  the  authority  of 
the  English  decisions  on  this  subject  has  not  been  imivers- 
ally  respected.  Still,  there  are  a  number  of  cases,  in  this 
country,  asserting  that  a  "judgment  whict  if  plead  would 
have  been  a  perfect  bar,  is  when  given  in  evidence,  under 
the  general  issue,  not  conclusive  on  the  jury,  but  only  evi- 
dence to  be  weighed  by  them,"*  "because  if  not  plead  the 


IChittyon  PL  198. 

<20  Hd ward's  State  Trials,  478. 
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matter  is  left  at  large,  and  the  party  may  think  he  can  do 
better  than  he  did  before."^  In  New  York,  the  cases  are 
hardly  consistent  with  one  another.  In  Wright  v.  BuUer, 
(6  Wend.  284)  it  is  said:  "In  actions  where  the  former  re- 
covery can  be  set  up  in  pleading  by  way  of  estoppel,  ihe 
party  must  plead  it,  or  it  will  not  be  conclusive  on  the  jury 
in  the  second  action;  but  in  actions  of  assumpsit,  etc., 
where  the  party  has  no  opportunity  to  plead  the  former  ver- 
dict as  an  estoppel,  the  record  thereof  may  be  given  in 
evidence,  and  is  conclusive  and  binding  on  the  party,  the 
Court  and  the  jury,  as  to  every  fact  decided  by  tiie  former 
verdict."  In  Wood  v.  Jackson  (8  Wend.  10,  36)  Chancellor 
Walworth  states  that  "There  is  a  certain  class  of  cases  in 
which  the  party  may  avail  himself  of  an  estoppel,  by  plead- 
ing the  same  in  bar  to  a  suit,  or  in  reply  to  allegations  set 
out  in  a  plea.  In  such  cases,  if  he  neglects  to  make  the  ob- 
jection in  that  manner,  and  puts  the  facts  directly  in  issue, 
without  pleading  the  former  verdict  or  decree  as  an  estop- 
pel, the  jury  may  find  according  to  the  truth  of  the  case,  on 
the  issue.  But  this  principle  is  only  applicable  to  cases  where 
special  pleading  is  required;  it  does  not  extend  to  actions  of 
assumpsit  where  an  estoppel,  as  a  former  recovery  or  bar, 
is  embraced  witixin,  and  may  be  given  i^  evidence  nnder 
the  general  issue."  "Neither  does  it  apply  to  cases  where 
the  plaintiflfs  title  is  by  estoppel;  or  where  the  party  rely- 
ing upon  the  estoppel  had  no  opportunity  to  plead  the 
same  specially,  as  a  bar.  From  these  principles  it  neces- 
sarily follows  that  in  ejectment,  where  special  pleading  is 
not  allowed,  the  defendant,  in  support  of  his  possession^ 
may  give  in  evidence  any  matter  which  would  have  operated 
as  a  bar^  if  pleaded  by  him  by  way  of  an  estoppel  to  a  real 
action."  These  cases  and  some  others  in  the  same  State,  ^ 
incline  to  the  view  that  in  those  actions  where  a  judgment 
can  properly  be  given  in  evidence  under  the  general  issue, 
its  effect  is  conclusive,  unless  the  case  is  such  that  some 
special  pleading  is  allowed;  and,  taken  altogether,  they 
rather  affirm  than  deny  the  English  rule  upon  the  subject. 
The  greater  number  of  the  American  cases,  however,  repu- 


iBedmond  u.  CoflSn,  2  Dev.  Eq. 
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diate  the  theory  that  a  former  adjudication  can,  in  any 
event,  be  properly  admitted  in  evidence  for  the  purpose  of 
determining  any  issue  in  the  second  action,  by  proving  how 
tiie  same  issue  vras  determined  in  the  first,  without  being 
absolutely  conclusive  so  far  as  it  is  applicable  to  the  second 
action.     The  judgment,  if  admitted  xmder  the  pleadings, 
must  be  received  as,  what  it  purports  to  be — a  final  deter- 
mination of  the  rights  of  the  parties.     The  reasons  for  this 
departure  from  English  precedents  are  thus  forcibly  and 
convincingly  stated  by  Kennedy,  J.,  in  the  case  of  Marsh 
V.  Pier  (4  Bawle,  273).     *'The  maxim,  nemo  debet  bis  veocari, 
si  cofistat  curuB  quod  sU  pro  una  et  eadem  causa^  being  con- 
sidered, as  doubtless  it  was,  established  for  the  benefit  and 
protiection  of  the  party,  he  may  therefore  waive  it;  and  un- 
questionably, so  far  as  he  is  individually  concerned,  there 
can  be  no  rational  objection  to  his  doing  so.     But  then  it 
ought  to  be  recollected  that  the  community  has  also  an 
equal  interest  and  concern  in  the  matter,  on  account  of  its 
peace  and  quiet,  which  ought  not  to  be  disturbed  at  the 
will  and  pleasure  of  every  individual,  in  order  to  gratify 
vindictive  and  litigious  feelings.     Hence  it  would  seem  to 
follow,  that  whenever,  on  the  trial  of  a  cause,  from  the 
state  of  the  pleadings  in  it,  the  record  of  a  judgment  ren- 
dered by  a  competent  tribunal  upon  the  merits  in  a  former 
action  between  tiie  same  parties,  or  tiiose  claiming  under 
them,  is  properly  given  in  evidence  to  the  jury,  that  it 
ought  to  be  conclusively  binding  on  both  Court  and  jury, 
and  to  preclude  all  further  inquiry  in  the  cause;  otherwise 
the  rule  or  maxim  expedit  repvblica  ut  sU  finis  Utium,  which 
is  as  old  as  the  law  itself,  and  a  part  of  it,  will  be  exploded 
and  entirely  disregarded.    But  if  it  be  a  part  of  our  law, 
and  it  seems  to  be  admitted  by  all  that  it  is,  it  appears  to 
me  that  the  Court  and  jury  are  clearly  bound  by  it,  and  not 
at  liberty  to  find  against  such  former  judgment.  A  contrary 
doctrine,  as  it  seems  to  me,  subjects  the  public  peace  and 
quiet  to  the  will  or  neglect  of  individuals,  and  prefers  the 
gratification  of  a  litigious  disposition  on  the  part  of  suitors, 
to  the  preservation  of  the  public  tranquillity  and  happiness. 
The  result,  among  other  things,  would  be,  that  the  tribun- 
als of  the  State  would  be  bound  to  give  their  time  and 
attention  td  the  trial  of  new  actions  for  the  same  causes, 
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tried  once  or  oftener,  in  former  actions  between  the  same 
parties  or  privies,  without  any  limitation  other  than  the 
will  of  the  parties  litigant,  to  the  great  delay  and  injury,  if 
not  exclusion  occasionally,  of  other  causes  which  never 
have  passed  in  remjudicatem.  The  effect  of  a  judgment  of 
a  court  having  jurisdiction  over  the  subject  matter  of  con- 
troversy between  the  parties,  even  as  an  estoppel,  is  very 
different  from  an  estoppel  arising  from  the  act  of  the  party 
himself  in  making  a  deed  of  indenture,  etc.,  which  may  or 
may  not  be  enforced,  at  the  election  of  the  other  party;  be- 
cause, whatever  the  parties  may  have  done  by  compact, 
^  they  may  undo  by  the  same  means.^  But  a  judgment  of  a 
proper  court,  being  the  sentence  or  conclusion  of  law  upon 
the  facts  contained  within  the  record,  puts  an  end  to  all 
further  litigation  on  account  of  the  same  matter,  and  be- 
comes the  law  of  the  case,  which  cannot  be  changed  or 
altered,  even  by  consent  of  the  parties,  and  is  not  only  bind- 
ing upon  them,  but  upon  the  courts  and  juries  ever  after- 
wards, so  long  as  it  shall  remain  in  force  and  unreversed." 
In  a  case  in  Maine,  the  Supreme  Court,  declining  to  pass 
upon  the  question  because  it  was  not  then  material,  stated 
that  when  it  necessarily  arose,  they  should  give  it  a  very 
careful  consideration  before  they  would  hold  **that  the  con- 
clusiveness of  judgments  and  the  consequent  peace  of  the 
community,  and  the  convenience  of  fresh  litigants  shall  de- 
pend upon  the  oJ)tion  of  persons  litigiously  disposed,  or 
upon  the  accuracy  of  pleaders."*  Following  this  intima- 
tion, and,  it  is  to  be  presumed,  upon  careful  consideration, 
this  court  subsequently  decided  that  a  former  judgment 
might  be  plead  as  an  estoppel,  or  given  in  evidence  under 
the  general  issue,  and  that  whichever  course  was  pursued, 
the  result  is  the  same.^  In  Illinois,  the  courts  "do  not  sanc- 
tion the  technical  distinction  which  makes  a  former  recovery 
a  bar  only  when  pleaded  as  an  estoppel;"'  and  believe  that 
the  rule  adopted  by  them,  "is  doubtless  the  safer  rule 
and  the  one  alone  upon  which  an  end  may  be  made  to  liti- 
gation, and  unsuspecting  innocence  and  right  may  repose 
regardless  of,  and  undisturbed  by,  technical  rules  of  plead- 
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ing."*  In  Tennessee, *  Vermont, ^  Iowa,*  Maryland,*^  and 
New  Hampshire,  *  any  judgment  or  decree  whenever  prop- 
erly in  evidence  before  the  court  or  jury,  is  as  conclusive  as 
if  specially  pleaded  as  a  bar.    ^ 

Aside  from  considerations  of  public  policy,  which  seem 
to  have  influenced  some  of  the  American  decisions  just 
cited,  they  seem  to  be  more  sustainable  than  the  line  of 
decisions  with  which  they  are  in  conflict.  If  we  concede 
that  principles  founded  in  public  policy  do  not  prohibit  the 
parties  to  an  adjudication  from  re- opening,  by  mutual  con- 
sent, matters  already  litigated  aud  from  indulging  their 
litigious  dispositions  to  an  unlimited  extent,  it  does  not 
follow  that  a  court  or  jury  should  be  at  liberty  to  re-inves- 
tigate matters  which  have  been  before  judicially  investigated 
and  determined,  when  that  determination  is  properly  placed 
before  such  court  or  jury  to  influence  the  decision  in  the 
second  action.  If  the  judgment  is  admissible  in  any  case 
under  the  general  issue,  its  admission  ought  to  produce 
some  well  defined  and  unavoidable  result.  It  ought  to  be 
received  as  conclusive  of  all  the  questions  settled  by  it,  or 
rejected  altogether.  To  admit  it  in  evidence,  with  the  un- 
derstanding, that  it  may  be  regarded  or  disregarded  at  the 
pleasure  of  the  court  or  of  the  jury,  is  to  establish  a  rule 
which  authorizes  the  final  determination  of  the  rights  of 
parties,  not  according  to  settled  and  unvariable  principles, 
but  at  the  mere  caprice  of  men.  Every  law,  and  every  in- 
terpretation of  law,  must  be  imperfect  and  unjust,  if  when 
applied  to  identical  facts,  it  may  result  in  diametrical  judg- 
ments. Under  the  decisions,  leaving  the  effect  of  a  former 
recovery  to  the  caprice  or  discretion  of  a  court  or  a  jury,  it 
may  happen,  that  of  two  actions,  each  supported  by  the 
same  evidence  and  involving  the  same  issues,  a  part  of  the 
evidence  in  each  case  being  the  record  of  a  former  recovery, 
one  action  may  result  in  a  judgment  for  plaintiff  and  the 
other  in  a  judgment  for  defendant,  and  yet  the  two  adverse 
judgments  be  equally  consistent  with  law.     If  the  failure  to 
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plead  a  former  adjadication  in  bar  is  a  waiver  of  the  bene- 
fits accruing  under  it,  then  it  should  not  be  allowed  to  be 
placed  in  evidence  in  the  second  action.  But  why  should 
a  party  be  deemed  to  waive  a  matter  while  his  pleadings  are 
such  that  he  may  lawfully  present  it  in  evidence  before  the 
jury?  Why  should  the  court  or  jury  be  at  liberty  to  con- 
sider a  matter  as  waived  which  is  included  in  the  issues, 
established  by  the  evidence,  and  relied  upon  at  the  argu- 
ment? The  English  rule  is  inconsisteut  with  itself.  It 
treats  a  former  adjudication  as  inconclusive,  because  not 
specially  plead;  but  permits  it  to  be  given  in  evidence,  in 
order  that  the  jury  may,  if  they  choose,  give  it  as  conclu- 
sive an  ejSect  as  if  it  were  plead  specially.  In  the  United 
States,  this  inconsistency  will,  in  time,  undoubtedly  disap- 
pear. In  some  of  the  States,  the  rules  of  pleading  are  now 
so  altered  as  to  require  a  former  adjudication  to  be  specifically 
alleged  by  the  party  relying  upon  it,  before  it  can  be  given 
in  evidence.  Other  States  will  probably  adopt  the  same 
rule.  But  where  the  common  law  system  of  pleading  is 
retained,  a  judgment  will,  no  doubt,  at  some  not  far  distant 
day  of  the  future,  whenever  received  in  evidence,  be  carried 
into  effect  irrespective  of  the  question,  whether  it  was  ad- 
mitted under  the  general  issue  or  in  support  of  a  special 
plea. 


PAKT  VI.~ACTIONS  TENDING  TO  CONTRADICT  POUMER  JUDG- 
MENT. 

g  285.  Suits  for  Paytaents  not  Credited. — ^A  few  cases 
have  been  decided,  mainly,  if  not  exclusively,  in  Massachu- 
setts, in  which  causes  of  action  have  been  recognized  and 
enforced,  in  direct  opposition  to  a  former  judgment.  In 
the  first  of  these  cases,  a  note  was  placed  in  the  hands  of  an 
attorney  for  collection.  After  collecting  a  portion  of  the 
sum  due,  he  failed  to  give  the  proper  credit,  and  thereafter 
sued  and  recovered  judgment  for  the  full  amount  of  the 
note.  The  debtor  was  permitted,  while  the  original  judg- 
ment remained  in  force,  to  maintain  an  action  against  the 
attorney  for  money  had  and  received,  on  the  ground,  that  when 
the  attorney  received  the  payment,  there  arose  an  implied 
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trust  that  be  would  credit  it  on  the  note.  ^  In  a  later  case, 
the  same  remedy  was  held  to  be  available  in  behalf  of  a 
debtor  against  whom,  after  reception  of  a  partial  payment, 
the  creditor  had  taken  judgment  by  default  for  the  whole 
sam.'  In  the  same  State,  A.,  having  obtained  judgment 
against  B.,  and  extended  his  execution  upon  certain  real 
estate,  thereby  became  a  tenant  in  common  with  C.  A.  then 
sued  C.  for  a  share  of  the  rents  and  profits  of  the  estate,  and 
obtained  a  judgment,  which  C.  paid.  After  this,  A.'s  judg- 
ment against  B.  was  reversed  on  writ  of  error.  C,  while  the 
judgment  against  him  was  still  unaffected  by  any  proceed- 
ing directed  against  it,  was  permitted  to  recover  from  A.  the 
money  paid  to  obtain  its  satisfaction,  on  the  ground  that, 
from  circumstances  occurring  since  the  payment  to  him,  A. 
had  no  right  to  retain  the  money.'  Where  an  action,  on  a 
judgment  rendered  in  Kentucky,  was  brought  in  Texas,  the 
defendant  was  permitted  to  avoid  it,  in  part,  by  proving 
that,  during  the  progress  of  the  former  suit,  he  resided  in 
the  last  named  State;  that  he  paid  a  part  of  the  demand 
before  judgment,  pendente  lite,  and  reposed  confidence  in 
the  plaintiff  in  Kentucky  to  make  the  proper  credits,  who 
had  failed  to  do  so.^ 

g  286.  Suits  for  Credits  not  Allowed.— There  can  be 
no  doubt  that  these  decisions  are  in  direct  conflict  with  the 
true  rule  upon  the  subject;  that  they  were  induced  by  yield- 
ing to  the  hardship  of  the  particular  cases  in  which  they 
were  pronounced,  and  are  good  illustrations  of  the  maxim, 
''that  hard  cases  make  bad  precedents."^  They  are  alto- 
gether inconsistent  with  a  vast  number  of  English  and 
American  authorities.  ''It  is  clear,  that  if  there  be  a  bona 
fide  legal  process  under  which  money  is  recovered,  although 
not  actually  due,  it  can  not  be  recovered  back,  inasmuch  as 
there  must  be  some  end  to  litigation."*  A  party  having 
found  a  receipt  for  a  debt  which  he  had  been  compelled  to 
pay  by  judgment,  having  sought  to  recover  back  the  money 
paid,  Lord  Kenyon,  before  whom  the  case  came,  said:  "I 
am  afraid  of  such  a  precedent.    If  this  action  could  be 


1  Fowler  v.  Shearer,  7  Mass.  14. 
iBowe  17.  Sznith,  16  Mass.  306.  See 
Loring  v.  Mansfield,  17  MnfiR.  394. 
SLazell  v.  Miller,  15  Mass.  207. 


4  Clay  V.  Clay,  13  Tex.  195. 
•  Smith's  Lead.  Cas.  vol.  2,  p.  667. 
6  Duke  de  Cadaval  v,  Collins,  4  Ad. 
&  El.  »67. 
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maintained,  I  know  not  what  cause  of  action  could  ever  be 
at  rest.  After  recovery  by  process  of  law,  there  would  be 
no  security  for  .any  person."*  -To  a  similar  effect  is  the 
opinion  in  a  recent  English  case,  denying  the  right  to  re- 
cover back  part  of  a  debt  paid  before  judgment,  but  which 
plaintiff  did  not  credit.  "It  is  not,''  said  the  court,  "com- 
petent to  either  party  to  an  action,  to  aver  anything  either 
expressing  or  importing  a  contradiction  to  the  record,  which, 
while  it  stands,  is,  as  between  them,  of  uncontrollable  ver- 
ity." *  Substantially  the  same  view  is  taken  in  nearly  all  of 
the  United  States.  The  only  remedy  of  the  defendant  in 
such  cases,  is  by  appeal,  new  trial,  proceedings  in  chancery, 
or  in  the  nature  of  an  audita  quei'ela. '  And  no  doubt  equity 
would  not  interfere  in  his  behalf,  unless  the  failure  to  pre- 
sent his  defense  of  payment  was  occasioned  by  accident, 
surprise,  or  mistake,  or  the  fraud  of  the  opposite  party,  un- 
mixed with  any  contributory  fault  or  negligence  of  the  com- 
plainant.* In  the  case  of  Binck  v.  Wood,  43  Barb.  p.  315, 
it  was  decided  that  the  maker  of  a  promissory  note,  against 
whom  a  judgment  by  default  had  been  taken,  could  not 
recover  for  any  payment  made  on  the  note  prior  to  the  suit, 
and  not  considered  as  a  credit  in  entering  judgment.  The 
authorities  on  the  subject  were  reviewed.  The  early  cases 
in  Massachusetts  were  thought  to  be  inconsistent  with  the 
later  case  of  Loring  v.  Mansfield^  17  Mass.  394.  The  case 
of  Smith  V.  Wilkes,  26  Barb.  463,  was  overruled;  and  the 
other  cases  in  New  York,  as  well  as  those  in  the  other 
States,  and  in  England,  were  declared  to  unanimously  sus- 
tain the  view,  that  while  a  judgment  is  permitted  to  stand, 
no  money  paid  upon  it  can  be  recovered.  If,  after  the  ren- 
dition of  a  judgment,  any  facts  occur  making  it  clear  that 
the  judgment  should  not  be  enforced,  relief  may  be  given 
in  equity,  or  an  action  for  money  had  and  received  may  be 
maintained.'^     Even  in  Massachusetts,  no  action  can  be 


1  Marriott  v.  Hampton,  7  T.  B.  269; 
see,  also,  Phillips  v.  Huntei:,  2  H. 
Bla.  410. 

sHuffner  v.  AUen,  12  Jnr.  N.  S. 
930,  and  2  Law  B.  £xc.  CaHos,  15. 

aEirklan  v,  Broun,  4  Humph.  174; 


Corbet t?.  Evans,  25  Pa.  St.  310;Tilton 
V.  Gordon,  1  N.  H.  33;  Le  Grand  v. 
Francisco,  3  Munf .  83;  James  v.  Cavit, 
2  Brev.  174. 

4Doyle  V.  Beilly,  18  Iowa,  108. 

s  Smith  V.  McCluskey,  45  Barb.  610. 
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successfully  prosecuted  to  recover  back  usurious  interest 
included  in  a  judgment  which  defendant  has  satisfied.* 

g  287.  Suits  for  Money  Paid  on  Judgments  -w^here  De- 
fenses •were  Concealed. — A.  brought  an  action  against  B. 
to  recoYer  the  insurance  on  a  lost  vessel,  and  secured  a 
judgment  which  was  paid.  B.  subsequently  commenced 
suit  to  recover  back  the  money  thus  paid,  on  the  ground 
that  the  vessel  was  already  lost  when  the  insurance  was 
effected;  that  he  did  not  know  of  such  loss  when  the  former 
judgment  was  obtained,  and  that  such  loss  was  fraudulently 
concealed  by  A.  The  former  judgment  was  determined  to 
be  a  bar,  because  "provision  being  made  by  the  statute  for 
a  review  of  judgments  within  a  time  thought  reasonable  by 
the  Legislature,  it  must  be  supposed  that  a  limit  was  in- 
tended of  the  right  of  parties  to  complain  of  the  wrong 
done,"  and  because  no  reported  case  could  be  found  **in 
which  the  merits  of  a  decided  cause  have  been  allowed  to 
be  re-examined  in  any  independent  action; ''*  If  an  agree- 
ment be  made  to  extend  the  time  for  payment  of  a  note 
this  constitutes  a  matter  of  defense,  which,  if  not  pre- 
sented, is  lost.  No  action  can,  therefore,  be  sustained 
for  a  violation  of  the  agreement.  But  it  is  otherwise  if  the 
agreement  be  not  to  sue  for  a  limited  time.^  A  quantity  of 
wheat  was  purchased  and  a  nominal  sum  paid  to  bind  the 
bargain.  The  vendee  afterwards  sued  the  vendor  for  non- 
delivery, and  recovered  judgment  for  the  full  value  of  the 
wheat.  The  vendee  then  sued  for  the  price  agreed  to  be 
paid  for  the  wheat.  The  action,  it  was  decided,  could  not 
be  maintained.  The  vendee  should  have  insisted  on  a 
proper  measure  of  damages.  Not  having  done  so,  he  could 
not  succeed  in  a  cross  action.^ 

§  288.  The  general  rule  that  the  law  will  not  allow  money 
paid  upon  legal  process  to  be  recovered  back,  does  not  ap- 
ply where  the  transaction  is  res  inter  alios  acta.  The  assignee 
of  a  bankrupt  not  being  in  privity  with  him,  may  recover 
money  taken  from  the  bankrupt,  under  execution,  after  his 
act  of  bankruptcy.* 


^  Thatcher  v.  Gammon,  12  Mass. 
268;  Footman  v.  Stetson,  32  Maine, 
17. 

sHomer  v.  Fish,  1  Pick.  436. 


aPearl  v.  WeUs,  6  Wend.  291. 
4Dey  V.  Dox,  9  Wend.  129. 
BFollet  V.  Hoppe,   5  0.  B.    243; 
Phillips  V,  Hunter,  2  H.  Bla.  402. 
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g  289.  Suits  for  Obtaining  Judgments  by  Fraud,  Con- 
spiracy or  Peijury. — The  settled  policy  of  the  law,  forbid- 
ding that  a  matter  once  adjudicated  shall  be  again  drawn  in 
issue  while  the  former  adjudication  remains  in  force,  does 
not  permit  the  prosecution  of  an  action  for  obtaining  a 
judgment  by  false  and  fraudulent  practices,^  or  by  false  and 
forged  evidence. «  Neither  can  a  party  against  whom  judg- 
ment has  been  recovered,  sustain  an  action  against  his  ad- 
versary, and  the  witnesses  for  damages  occasioned  by  their 
conspiring  together  and  procuring  a  judgment  by  fraud  or 
perjury,  as  long  as  judgment  remains  in  force  and  imre- 
versed;  because  the  charges  made  in  the  second  action  are 
conclusively  negatived  by  the  former  adjudication.'  Where 
in  process  of  foreign  attachment,  a  judgment  has  been  en- 
tered, discharging  the  trustee  on  his  disclosure,  the  plaintiff 
cannot  sustain  an  action  on  the  case  against  the  trustee,  for 
obtaining  his  discharge  by  falsehood  or  fraud  in  his  dis- 
closure, and  by  fraudulent  collusion  with  the  principal 
defendant.  The  action  against  the  trustee  would,  if  it  were 
allowable,  involve  a  re-examination  of  the  questions  deter- 
mined by  his  discharge  when  summoned  in  the  former  suit.* 
The  defendant,  in  a  judgment  of  foreclosure,  cannot  sus- 
tain an  action  to  recover  on  account  of  usurious  interest 
included  in  the  judgment.  The  fact  of  usury,  if  it  existed, 
was  available  as  a  defense  in  the  former  suit;  and  whether 
plead  as  a  defense  or  not,  is  conclusively  negatived  by  the 
decree  of  foreclosure.  * 

g  289'.  A  judgment  for  plaintiff  in  an  action  for  goods 
sold  and  delivered,  is  a  bar  to  a  subsequent  suit  by  defend- 
ant for  non-delivery  of  the  same  goods. « 

g  290.  Motion  for  Satisfaction. — The  recovery  of  judg- 
ment, being  conclusive  of  the  amount  due,  and  that  the 
plaintiff  is  the  person  to  whom  it  is  due,  a  motion  for  entry 
of  satisfaction  on  the  ground  that  plaintiff  was  not  the  real 
party,  and  that  the  cause  of  action  belonged  to  another  per- 


1  Hillsborongh  u.  Nichols,  46  N.  H. 
379. 

«Note  265,  by  C.  H.  &  E.  to  Ph. 
Ev. 

sDunlap  V.  Glidden,  31  Mai.  435; 
citiog   Damport  v.    Sympson,    Cro. 


Eliz.  520,  &  Eyres  v.  Sedgwicke,  Cro. 
Jac.  601. 

*Lyford  v,  De  Merritt,  32  N.  H. 
234. 

s  Heath  v.  Frackleton,  20  Wis.  320. 

e Smith  v.  Kelly,  2  HaU's  Bep.  217. 
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son,  to  whom  payment  has  been  made  since  the  entry  of 
judgment,  is  inconsistent  with  the  judgment.  Hence  no 
evidence  in  support  of  the  motion  can  be  heard.  ^ 

g  291.  Failure  to  Give  Credit,  as  Consideration  for  a 
Promise. — While  the  defendant  cannot,  leaving  the  judg- 
ment in  force,  recover  of  plaintiff  a  sum  which  ought  to 
have  been  credited  but  was  not,  it  seems  that  a  promise 
made  after  judgment,  to  allow  credit  for  a  payment  made 
prior  to  judgment,  may  be  proved  by  defendant  in  an  action 
against  him  on  the  judgment.  This  evidence  was  consid- 
ered as  admissible,  on  the  ground  that,  without  directly 
contradicting  the  judgment,  it  disclosed  a  state  of  facts 
constituting  sufficient  consideration  for  the  promise  of  the 
plaintiff  to  credit  the  amount,  and  that  such  amount  was  to 
be  treated  as  money  paid  on  the  judgment.  ^  In  this  in- 
stance a  consideration  for  the  promise  to  credit  on  the  judg- 
ment was  essential  to  the  defendant's  partial  defense  to  the 
second  action.  In  order  to  establish  this  consideration,  the 
court  listened  to  evidence  nfrhose  only  object  was  to  show 
that  the  former  judgment  was  unjust,  and  that  not  to  take 
advantage  of  its  unjustness,  was  a  sufficient  moral  obliga- 
tion to  sustain  the  promise.  In  proving  this  consideration, 
it,  therefore,  appears  to  me,  that  the  former  judgment  was 
assailed,  and  the  principle  of  res  judicata  violated. 

g  292.  Cases  in  -which  Reoovery  Back  was  Permitted. 
Where  A.  having  sued  B.,  who  settled,  paying  $3  as  a 
full  discharge  of  A.'s  claim,  who  thereupon  agreed  to  dis- 
miss his  suit,  but  who,  instead  of  doing  so,  took  judgment 
for  $25,  B.  was  permitted  to  maintain  an  action  for  damages, 
in  not  dismissing  according  to  his  agreement.'  No  doubt 
that,  although  the  second  suit  is  predicated  upon  matters 
which  might  have  been  used  as  a  defense  in  the  first,  yet  if  it 
involves  no  inquiry  into  the  merits  of  the  former  judgment, 
and  is  sustainable  on  gi'ounds  entirely  independent  of  such 
judgment,  the  rule  inhibiting  re-litigation  of  decided  issues 
is  in  no  danger  of  violation.  But  great  contrariety  of  opin- 
ion is  likely  to  become  manifest  in  deciding  whether  a  sec- 
ond suit  is  sustainable  on  grounds  not  involved  in  the  first, 

I  Meirine  v.  Parker,  18  Ala.  241. 
SThaj-er  v.  Mowry,  36  Mai.  287. 
SGobb  V.  Curtis,  8  Johns.  470. 
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and  actions  will  no  doubt  occasionally  be  prosecuted  with 
success,  and  result  in  a  seeming  disregard  of  some  former 
adjudication.  Thus,  in  Whitcomb  v.  Williams,  4  Pick.  228, 
the  plaintiff,  having  purchased  goods  of  the  defendants, 
paid  them  partly  in  cash  and  partly  by  his  note.  He  after- 
wards discovered  that  he  had  paid  for  more  than  he  received; 
but,  nevertheless,  he  suffered  judgment  to  be  taken  against 
him  on  the  note,  without  interposing  his  defense  of  want  of 
consideration.  He  then  sued  to  recover  back  the  amount 
paid  on  this  judgment,  and  prevailed,  because,  in  the  opin- 
ion of  the  court,  the  giving  of  the  note  was  equivalent  to 
payment  for  the  goods,  and  a  cause  of  action  immediately 
arose,  and  steered  clear,  of  the  note  and  the  judgment 
thereon;  and  though  the  mistake  might  have  been  corrected 
in  the  suit  on  the  note,  yet  that  the  plaintiff  had  a  right  of 
election,  as  in  cases  of  set-off. 


PABT  VII.— THE  EFFECT  OF  JUDGMENTS  IN  VARIOUS  ACTIONS. 

FIRST — ^IN  ACTIONS  INVOLVING  TITLE  TO  OB  THJB  POSSESSION  OP  BEAL  ESTATE. 

t 

g  293.  Distinction  between  Application  of  Res  Judi- 
cata to  Real  and  to  Personal  Actions. — The  high  regard  of 
the  people  among  whom  the  common  law  grew  into  being 
for  real  property,  evinced  itself  in  a  vast  variety  of  ways  in 
the  different  branches  of  that  law;  and  in  none  of  those 
branches  did  it  make  itself  more  evident  than  in  the  branch 
regulating  the  effect  of  former  adjudications.  The  pursuit 
of  any  of  the  forms  of  personal  action  to  a  judgment  on  the 
merits,  completely  barred  all  other  actions  based  on  the 
same  right,  in  every  other  form.  But  that  the  law  gave 
''consecutive  remedies  for  injuries  to  real  estate  is  recog- 
nized in  all  the  books  that  treat  on  real  actions.  It  is 
stated  by  Booth,  in  the  first  page  of  his  book.  He  recom- 
mends beginning  with  the  lower  rather  than  with  the  higher 
remedy;  for,  he  says,  *a  recovery  in  that  of  the  lower  nature 
will  not  be  a  bar  to  an  action  of  a  higher  nature,  and  there- 
fore it  is  not  prudent  to  set  forth  a  writ  of  right,  when  you 
'  may  have  a  writ  of  entry.'"  He  cites  Ferrer's  case,  6  Coke, 
7.  In  that  case,  it  was  decided  that  there  was  a  difference 
between  real  and  personal  actions;  that  in  personal  actions. 
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the  bar  is  perpetual,  for  the  plaintiff  can  not  have  an  action 
of  a  higher  nature;  but  if  demandant  be  barred  in  a  real 
action  by  judgment,  he  may  have  an  action  of  a  higher 
nature  to  try  the  same  right  again.*  In  Viner's  Abridgment 
it  is  said  that  "a  recovery  in  assize  is  no  bar  to  a  formedon. 
A  recovery  in  assize  is  a  bar  to  another  assize,  but  not  in 
mort  d'ancestor;  nor  is  a  recovery  in  mort  d'ancestor  a  bar  to 
a  writ  of  right."  *  Under  the  common  law  system  of  pro- 
cedure, "a  judgment,  therefore,  in  each  species  of  action  is 
final  only  for  its  own  proper  purpose  and  object,  and  no 
further.  A  judgment  in  trespass  affirms  the  right  of  posses- 
sion to  be,  as  between  plaintiff  and  defendant^  in  the 
plaintiff  at  the  time  the  trespass  was  committed.  In  a  real 
action,  it  affirms  a  right  to  the  freehold  of  the  land  to  be  in 
the  demandant  at  the  time  of  the  writ  brought.  Each  spe- 
cies of  judgments,  from  one  in  an  action  of  trespass  to  one 
upon  a  writ  of  right,  is  equally  conclusive  upon  its  own 
subject  matter."  • 

g  294.  Coininon  Recovery. — ^A  judgment  in  common 
recovery  is  as  conclusive  as  in  any  other  case.  It  can  not 
be  collaterally  assailed,  except  for  fraud,  or,  as  in  other  real 
actions,  "because  the  defendant  was  not  a  tenant  of  the  free- 
hold. If  there  be  a  proper  tenant  of  the  freehold,  all  the 
expectant  interests  are  involved  in  the  result.  The  issue  in 
tail  can  not  falsify  any  point  tried  by  the  action.  The 
judgment  is,  that  demandant  recover  his  title  to  the  land. 
No  one,  claiming  under  the  title  represented  by  the  tenant 
in  precipCy  can  avoid  this  judgment  otherwise  than  by  writ 
of  error.  If  there  was  no  such  judgment  against  the  voucher 
as  would  give  to  those  in  remainder  the  nominal  recom- 
pense which  belongs  to  the  form,  this  does  not  avoid  the 
judgment,  but  only  affects  its  regularity.* 

§  295.  Hvjectment  at  Common  La'w. — At  common  law, 
a  judgment  in  ejectment  is  not,  in  any  case,  conclusive 
upon  ike  tUle  of  either  of  the  parties.*^  "It  is  a  recovery  of 
the  possession  without  prejudice  to  the  right,  as  it  may 


'  Arnold  o.  Arnold,  17  Pick.  4. 
s  Viner's  Ab.  Judgment,  Q. 
SOatram  v.  Morewood,  3  East. 346. 
4RauBley  u.  Stott,  26  Pa.  St.  126; 
1  BoUe,  447;  3  Bnlst.  247. 


6 Mitchell  V.  Bobertson,  15  Ala.  412 
Pollard  V.  Baylors,  6  Munf.  433 
Holmes  v.  Garondolet,  38  Mo.  651 
Smith  V.  Sherwood,  4  Conn.  276. 
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afterward  appear,  even  between  the  same  parties."*  Its 
only  eflfect  **isto  put  plaintiff  in  possession,  according  to 
his  right  and  title  in  the  premises/"  "It  is  always  in  the 
power  of  the  party  failing,  whether  claimant  or  defendant, 
to  bring  a  new  action.  The  structure  of  the  record  also 
renders  it  impossible  to  plead  the  former  recovery  in  bar  to 
the  second  ejectment;  for  the  plaintiff  in  the  suit  is  only  a 
fictitious  person,  and  as  the  demise  term,  etc.,  may  be  laid 
in  many  different  ways,  it  can  not  be  made  to  appear  that 
the  second  ejectment  is  brought  upon  the  same  title  as  the 
first."*  Several  verdicts  in  favor  of  the  same  party,  and 
his  adversary's  accepting  a  lease  and  promising  to  give  no 
more  trouble,  are  not  conclusive  against  the  latter.*  "The 
inconclusiveness  of  a  verdict  and  judgment  in  ejectment  is 
due  to  the  form  of  the  action,  not  to  the  character  of  the 
subject  matter  of  the  controversy.  There  is  no  chaim  about 
land,  as  land,  which  relieves  it  from  the  operation  of  the 
general  rule,  that  a  judgment  between  same  parties,  or  their 
privies,  directly  upon  the  same  matter,  is  the  end  of  the 
controversy.  That  it  is  an  estoppel  against  future  litigation 
of  the  same  question,  is  evident,  from  the  fact,  that  a  fine, 
a  common  recovery,  a  simple  judgment  on  a  writ  of  right, 
and,  indeed,  judgments  in  any  real  actioTij  have  always  been 
held  conclusive."  * 

§  296.  In  Ejectment  upon  Gonfession. — ^In  Kentucky, 
the  fact  that  the  judgment  in  ejectment  was  rendered  upon 
confession,  does  not  make  it  more  conclusive  than  if  it  were 
based  on  the  verdict  of  a  jury;*  but  in  Pennsylvania,  the 
rule  is  otherwise.  A-  judgment  by  confession  in  ejectment 
is  there  "treated  as  a  solemn  judicial  confession  of  want  of 
title;  a  total  and  unconditional  surrender  of  the  field  of  con- 
troversy, and  as  such,  conclusive  forever  on  the  defendant 
and  all  his  privies." ' 

g  297.  •  In  Actions  for  Mesne  Profits. — ^In  actions  for 
mesne  profits,  a  judgment  in  ejectment  is,  as  against  de- 
fendant, conclusive  evidence  of  title  in  the  lessor  of  the 

^Atkins   V.  Horde,   1   Burr.    114;  6 Stevens  v.  Hughes,  31  Penn.  St. 

Jackson  v.  Dieffendorff,  3  Johns.  270.  381. 

sMinke  v.  McNamee,  30  Md.  294.  ^Botts  v.  Shields,  3  LiH.  32. 

3 Adams  on  Ejectment,  351.  iSecrist  v.  Zimmerman,  55  Penn. 

4Kichard8on  v.  Stewart,  2  S.  &  B.  S.  446. 
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plaintiff  from  the  time  of  the  demise  laid  in  the  declaration, 
and  that  he  was  not  in  possession  at  the  institution  of  his 
ejectment  snit.  Beyond  the  time  laid  in  the  demise,  it 
proves  nothing,  because  beyond  that  time  the  plaintiff 
alleged  nothing/ 

g  298.  Payment  of  Costs. — The  action  of  ejectment  is 
said,  to  be  peculiarly  a  creation  of  the  court.  The  court 
will  so  far  control  its  creation  as  to  stay  proceedings  in  the 
second  suit,  if  the  costs  resulting  from  failure  in  a  former 
suit  remain  unpaid,^  if  it  appear  that  the  second  action 
turns  on  the  same  question  of  title  as  the  first,  though  a 
different  parcel  of  land  be  claimed  and  a  different  person 
be  made  defendant.'  This  seems  to  be  the  only  power 
which,  the  courts  have  reserved  by  which,  if  need  be,  to 
prevent  this,  their  creation^  from  perpetually  harassing  the 
occupants  of  real  estate,  by  the  repeated  assertion  of  pre- 
tensions whose  worthless  character  has  been  judicially 
ascertained. 

g  299.  lyeotment,  Modified  by  Statutes. — Wherever 
the  common  law  form  of  ejectment  is  abolished,  and  the 
action  is  commenced  by  the  parties  in  their  own  names,  the 
judgment  is  an  estoppel,  a  valid  bar  to  any  subsequent 
action,  unless  the  privilege  of  commencing  another  is  given 
by  statute.^  Technically  and  substantially,  under  the  form 
of  procedure  in  which  the  action  to  recover  real  estate  is 
conducted  in  the  name  of  the  real  claimant,  who  need  not 
depend  for  his  success  on  anything  but  his  iidcy  we  no 
longer  have  an  action  of  ejectment.  '^  We  can  see  no  rea- 
son why  a  judgment  upon  a  matter  in  regard  to  realty,  once 
put  in  issue,  litigated  and  determined,  whether  it  be  title, 
right  to  present  possession,  or  something  else,  should  not 
be  conclusive,  as  well  as  when  it  relates  to  personalty.     No 


^Shmnake  v.  Nelm's  Admr.  25  Ala. 
126;  note  270  by  C.  H.  &  E.  to  Ph. 
£t.;  Buntin  v.  Duchane,  1  Blks.  56; 
AbUd  v.  Parkin,  2  Burr.  666;  Dewey 
V.  Osbom,  4  Cow.  329.  A  judgment 
by  default  in  ejectment,  is,  in  England, 
good  eyidence  of  title  for  plaintiff,  in 
an  action  for  mesne  profits;  but  is  not 
even  pnma  fac\e  evidence  that  de- 
fendant was  in  possession.  (Pearsev, 
Coaker,  4  Law.  B.  £xq.  Ga.  92.) 
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principle  of  the  common  law  would  be  violated  by  such  a 
result.  Nor  would  it  be  contrary  to  any  principle  of  public 
policy.  The  form  of  the  complaint  in  an  action  to  recover 
real  estate,  may  be  adapted  to  the  estate  sought  to  be  recov- 
ered, and  the  facts  desired  to  be  put  in  issue.  "^  No  doubt 
the  parties  in  their  pleadings  may  limit  their  controversy 
to  a  particular  title.*  But  in  the  absence  of  any  limitation 
made  by  the  pleadings,  the  defendant  must,  at  his  peril, 
protect  all  his  rights  in  the  land  or  connected  therewith. 
If,  after  erecting  buildings,  he  suffer  judgment  to  be  taken 
against  him  for  the  possession  of  the  land,  he  cannot  sur- 
render possession  and  afterwards  maintain  an  action  against 
the  plaintiff  for  the  value  of  the  buildings.  ^ 

g  300.  What  Pleadings  Involve  Title.— If  the  complaint 
allege  that  plaintiff  was,  at  a  specified  time,  possessed  of  lands 
and  that  he  claims  such  lands  in  fee  simple  absolute,  and 
that  being  so  possessed  thereof,  and  being  so  the  owner 
J  thereof,  the  defendant  entered  and  ejected  plaintiff,  etc.,  it 
tenders  an  issue  of  title.  If,  to  this  complaint,  the  defend- 
ant make  a  general  denial,  a  subsequent  judgment  for  de- 
fendant is  conclusive  upon  all  the  title  held  by  the  plaintiff 
at  that  time.*  "It  must  be  admitted  by  every  one,  that  a 
recovery  operates  as  an  estoppel  to  this  extent,  to  preclude 
the  losing  party  from  denying  that,  as  to  him,  the  prevail- 
ing party  was,  at  the  time  of  the  rendition  of  the  judgment, 
entitled  to  the  possession.  It  would  seem  necessarily  to 
follow,  that  in  order  to  avoid  the  estoppel,  the  losing  party 
must  show  other  riglU  to  possession  than  that  which  he  had 
when  the  estoppel  was  created.  He  is  bound  to  show  such 
right,  because  his  former  claim  of  right  was  determined  by 
the  recovery."  * 

g  301.  Issues  Ck>ncluied  by  Judgment  in  Evjeotment. 
Under  the  Code,  a  judgment  in  ejectment  is  conclusive  of 
but  two  points :  the  right  of  possession  in  plaintiff  at  the 
commencement  of  the  suit,  and  the  occupation  of  the  prem- 
ises by  the  defendant  at  the  same  date.  At  common  law, 
the  judgment  was,  in  an  action  for  mesne  profits,  conclusive 
of  title  at  the  time  of  the  alleged  demise.     Under  our  prac- 


tCaperton  v.  Schmidt,  26  Cal.  479. 
2  Marshall  v.  Shafter,  32  Cal.  176. 
3Doak  V,  Wiswell,  31  Maine,  355. 
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tice,  the  rule  is  diiFerent,  because  the  plaintiff  is  entitled  to 
recover  upon  proof  of  right  to  the  possession  at  the  com- 
mencement of  his  suit,  and  an  allegation,  on  his  part,  in 
relation  to  the  date  of  the  acquisition  of  his  title,  is  imma- 
terial.* 

g  302.  Avoiding  EfTeot  of  Former  Judgment.— When- 
ever, in  an  action  for  possession  of  realty,  the  question  of 
title  is  put  in  issue  by  the  pleadings,  the  judgment,  prima 
facie,  constitutes  an  estoppel  to  the  assertion  of  any  title 
which  existed  in  the  losing  party  at  the  time  of  the  former 
suit.  To  avoid  this  estoppel,  he  may  show  that,  by  reason 
of  some  lease  or  license,  his  title  could  not  be  asserted  in 
the  former  suit.'  Judgment  in  ejectment  never  affects  after 
acquired  title.  Therefore  a  defeated  party  may,  in  any 
subsequent  suit,  show,  by  parol  or  otherwise,  that  the  right 
to  the  possession  has  come  to  him  since  the  former  suit.  ^ 

g  303.  Judgments  of  Foreclosure. — ^The  judgment  in  a 
writ  of  entry  to  foreclose  a  mortgage,  is  conclusive  on  all 
the  title  held  by  defendant  at  the  date  of  the  judgment.*  If 
the  defendant  in  a  foreclosure  suit  answers,  claiming  the 
whole  equity  of  redemption,  and  the  complainant  makes  no 
replication,  the  decree  will  be  conclusive  on  the  latter,  so 
that  he  can  not  afterwards  set  up  other  claims.*  Where  a 
bill  was  opposed  by  the  widow  of  the  deceased  mortgagor, 
on  the  ground  that  the  property  mortgaged  was  hers,  and 
the  court  found  that  the  husband  had  a  life  estate,  and 
directed  such  estate  to  be  sold,  it  was  held,  that  the  rights 
of  the  mortgagees  were  thereby  confined  to  the  life  estate, 
and  that  they  could  not,  in  any  subsequent  action,  show 
that  the  same  property  belonged  absolutely  to  the  husband.^ 
In  an  action  for  foreclosure,  no  rights  ought  to  be  litigated 
except  those  which  are  claimed  under  the  mortgagor.  If 
the  court  imdertakes  to  determine  claims  hostile  to  the  title 
of  the  mortgagor,  its  decree  will  certainly  be  erroneous  and 
liable  to  reversal  in  an  appellate  court;  but  it  is  not  coram 
nan  judice  and  void.     On  the  contrary,  it  is  valid  until  re- 


lYonnt  V.  Howell,  14  Cal.  465;  Sat- 
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versed,  and  is  not  subject  to  any" collateral  attack/  But 
the  priority  of  respective  liens,  is  a  proper  question  to  be 
determined  in  a  foreclosure  suit.  If  a  decree  disposes  of 
the  question  of  precedence  between  two  mortgages,  it  is 
final  upon  that  pointy  though  the  bill  neither  asked  for  such 
a  decision  nor  for  general  relief.  The  words,  "that  it  is 
ordered,  adjudged  and  decreed  that  the  defendants  and  all 
persons  claiming  under  them,  or  either  of  them,  since  the 
commencement  of  this  cause  be  forever  barred  and  fore- 
closed of  their  equity  of  redemption,  and  claim  of,  in  or  to 
the  mortgaged  premises  and  every  part  and  parcel  thereof," 
are  sufficient  to  show  the  decision  of  a  question  of  priority 
and  to  prevent  its  being  again  contested."*  If  specified  per- 
sons be  made  defendants,  and  it  be  alleged  that  they  claim 
some  interest  in  the  premises  "as  subsequent  purchasers 
or  incumbrancers,  or  otherwise,^'  a  general  decree  will  pre- 
clude them  from  asserting  any  rights  acquired  from  the 
mortgagor  after  the  execution  of  the  mortgage.  But  it  wiU 
not  divest  any  rights  held  paramount  to  the  title  of  the 
mortgagor,  when  he  executed  the  mortgage.  The  right  of 
the  wife  of  the  mortgagor  to  dower^  is  such  a  paramount 
right.  If  she  be  made  party,  after  becoming  a  widow,  to  a 
suit  to  foreclose  a  mortgage  executed  by  her  husband  alone, 
and  no  allegation  be  made  in  the  bill  in  reference  to  her 
claim  for  dower,  the  decree  will  not  be  considered  as  affect- 
ing her  dower  estate.  But  if  the  adverse  claim  of  a  party 
be  set  up,  and  in  fact  litigated,  the  decree  is  binding  on 
him.'  The  homestead  interest  is  necessarily  disposed  of  by 
a  decree  to  which  both  husband  and  wife  are  parties;  and 
the  latter  can  not,  therefore,  successfully  resist  an  action 
for  property  sold  under  an  order  of  sale  issued  in  a  fore- 
closure suit,  to  which  she  was  a  party,  on  the  ground  that 
the  land  sold  is  her  homestead.^ 

g  304.  Judgments  of  Partition. — We  find  it  declared  in 
one  case  that  "a  writ  of  partition,  or  a  petition  |or  partition, 
which  is  but  a  substitute  for  the  former,  is  a  mere  posses- 
sory action,"  and  that  it,  at  most,  can  bar  nothing  but  pos- 


1  Board  of  Supervisors  v.  M.  P.  B. 
R.  Co.,  24  Wis.  121. 
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sessory  actions.^  Few,  if  any,  authorities  sustain  this  view. 
On  the  contrary,  there  can  be  no  doubt  that  a  judgment  in 
a  proceeding  for  the  partition  of  lands,  is  as  conclusive 
upon  the  matter  put  in  issue  and  tried,  as  a  judgment  in 
any  other  proceeding,  and  may  be  set  up  as  a  bar  to  a  writ 
of  entry  involving  the  same  questions  of  title.^  All  ques- 
tions of  title  and  of  possession  may  be  finally  determined 
in  a  suit  for  partition.^  A  judgment  in  such  a  suit  estab- 
lishes the  title  to  the  land  partitioned,  and  is  conclusive 
upon  any  adverse  claim  of  title,  or  of  possession,  existing 
at  the  date  of  its  rendition.  The  law  requires  the  court  to 
ascertain  and  determine  the  rights  of  the  parties,  and  makes 
it  the  duty  of  the  parties  to  disclose  their  adverse  claims. 
The  decree  necessarily  affirms  that  the  parties  to  it  are  ten- 
ants in  common,  joint  tenants  or  coparceners.^  Such  decree 
is  conclusive  that,  at  its  rendition,  the  land  set  off  to  one 
of  the  parties,  with  a  spring  thereon,  was  held  in  common 
by  the  parties  prior  to  the  judgment.  *  If  a  widow  be  made 
a  party  to  proceedings  in  partition  under  an  allegation  that 
she  is  entitled  to  dower,  the  decree  is  conclusive  on  her 
homestead  right.  ^  A  decree  for  partition  does  not  create 
any  new  title.  **  The  only  object  and  effect  of  the  action  is 
"to  sever  the  unity  of  possession,"  and  to  convert  *'that 
which  was  before  a  joint  possession  into  a  several  one."® 
It  does  not  prejudice  the  claim  of  one  of  the  parties  to  re- 
cover a  sum  due  from  another  for  purchase  money;  because 
the  question  of  indebtedness  from  one  of  the  tenants  in 
common  to  the  other  for  his  share  of  the  real  estate,  is  not 
made  an  issue  in  the  proceeding. ' 

g  305.  Judgment  for  One  not  in  Possession. — ^Though 
the  statutes  generally  direct  that  a  partition  can  be  sought 
only  by  some  one  in  possession,  yet  the  fact  of  possession 
is  not  a  jurisdictional  fact,  in  the  absence  of  which  the 
action  of  the  court  is  void.  If  all  the  parties  in  interest 
are  brought  before  the  court,  its  decree  will  be  binding, 
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nntil  vacated  or  reversed,  though  the  a])plicant  was  not  one 
of  the  parties  authorized  by  law  to  ask  for  a  partition.^  A 
tenant  in  common  of  a  vested  remainder  may,  while  the 
tenant  for  life  is  in  possession,  maintain  an  action  for  par- 
tition.* 

§306.  Persons  not  in  Esse. — In  proceedings  for  parti- 
tion as  well  as  in  other  actions  affecting  realty,  it  is  suffi- 
cient to  bring  into  court  the  person  entitled  to  the  first 
estate  of  inheritance  with  those  claiming  prior  interests, 
omitting  all  claiming  or  who  may  claim  in  reversion  or 
remainder  after  the  vested  inheritance.  The  decree  w^ill 
therefore  pass  a  title  free  from  any  claims  which  might  oth- 
erwise subsequently  vest  in  persons  not  in  esse  at  the  time 
of  its  rendition.^  An  English  case  recognizes  an  exception 
to  this  principle  of  virtual  representation,  by  denying  its 
applicability  in  cases  where  the  person  seized  in  fee  is  liable 
to  have  his  seizen  defeated  by  a  conditional  limitation  or  an 
executory  devise,  because,  in  that  event,  the  estate  is  insuf- 
ficiently represented  by  the  person  holding  the  first  vested 
estate  of  inheritance.*  This  exception  is  repudiated  so  far 
as  it  seems  to  be  noticed  in  the  United  States.* 

g  307.  Unkno-wn  Owner.  —  Under  statutes  providing 
that  proceedings  in  partition  may  be  prosecuted  against 
unknown  owners,  a  decree  regularly  obtained,  is  conclusive, 
in  the  absence  of  fraud  or  collusion,  of  the  claims  of  dpaHy 
in  possession  claiming  in  severalty,  who  was  only  a  party  to 
the  proceeding  under  the  general  designation  of  unknown 
owners.  By  failing  to  answer,  he  admits  that  the  land  is 
held  in  common,  and  that  the  petitioners  are  entitled  to 
have  it  partitioned. " 

g  308.  Conclusive  without  Deed  of  Partition.--A  judg- 
ment in  partition,  under  the  statute,  is  final  between  the 
parties,  and  is  conclusive  evidence  of  title  without  the  exe- 
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cution  of  any  deeds  either  by  the  parties  or  by  commission- 
ers, ^  and  without  the  making  of  any  partition,  because  it 
ascertains  all  the  rights  inyolyed  and  leaves  nothing  to  be 
done  but  to  carry  it  into  effect.' 

g  309.  Action  to  Quiet  Title. — If  the  defendant  recover 
judgknent  on  the  merits,  in  a  proceeding  to  quiet  title  under 
the  statute  authorizing  suits  to  determine  conflicting  claims 
to  real  estate,  the  fact  that  he  has  a  iiUe  is  as  conclusively 
established  as  a  judgment  in  favor  of  the  plaintiff  would 
have  established  that  defendant  had  no  title,  ^ 


JUDGMENTS  IN  ACTIONS  OF  TRESPASS  ON  REAL  ESTATE. 

g  310.  First — ^In  Like  Actions. — It  seems  to  be  gener- 
ally, if  not  universally,  conceded,  that  where  one  has  main- 
tained trespass  quare  clausum  /regit  against  another,  and 
afterwards  sues  for  a  subsequent  trespass,  the  former  recov- 
ery is  conclusive  in  reference  to  the  title  set  up  to  the  prem- 
ises at  the  time  of  such  recovery,  and  the  defendant  can  offer 
in  evidence  no  title  not  acquired  by  him  since  the  previous 
suit.*  "A  recovery  in  any  one  suit  upon  issue  joined  on 
matter  of  title  is  clearly  conclusive  upon  the  subject  matter 
of  such  title;  and  a  finding  upon  title  in  trespass  not  only 
operates  as  a  bar  to  the  future  recovery  of  damages  for  the 
trespass  founded  on  the  same  injury,  but  also  operates  by 
way  of  estoppel  to  another  action  for  an  injury  to  the  same 
subject  right  of  possession.  It  is  not  the  recovery,  but  the 
matter  alleged  by  the  party,  and  upon  which  the  recovery 
proceeds,  that  creates  the  estoppel.  The  estoppel  in  tres- 
pass precludes  parties  and  privies  from  contending  to  the 
contrary  of  that  point  of  fact  which,  having  once  been  put 
in  issue,  has  been  solemnly  found." '  A  judgment  in  trespass 
grounded  upon  the  theory,  that  the  land  described  in  the 
pleadings  is  within  the  boundaries  of  one  of  the  parties,  is 
conclusive  upon  that  question  in  any  other  action  of  tres- 
pass between  the  same  persons.^     Some  cases,  however. 


1  Wright  V.  Marsh,  2  G.  Greene,  94; 
Barney  t7.  Chittenden,  2  G.  Greene, 
165. 

t  AUie  V.  Schmitz,  17  Wia.  tG9. 

sParrish  v.  Ferris,  2  Black.  606. 
18 


4 Bert  V.  Stermberg,  4  Cow.  559. 
SOatram  v.  Morewood,  3  East.  346. 
c  Warwick  v.  Underwood,  3  Head. 
238. 
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proceed  upon  the  theory  that,  in  order  to  make  a  judgment 
in  trespass  conclusive  of  tUk  even  in  another  action  of  tres- 
pass, the  title  must  have  been  placed  in  issue  by  plea  of 
soil  and  freehold  or  by  some  other  equivalent  plea. ,  In 
Massachusetts,  an  action  on  the  case  for  the  interruption  of 
lights,  or  other  easements,  tried  upon  the  general  issue, 
does  not  affect  the  title.  But  if  the  defendant  plead  title  in 
bar  and  issue  be  taken  on  it,  the  verdict  will  be  conclusive 
in  subsequent  controversies. '  In  the  same  State,  a  judg- 
ment in  an  action  for  the  obstruction  of  a  private  way,  on 
the  general  issue,  is  admissible  but  not  conclusive  evi- 
dence, in  a  subsequent  suit  for  the  continuance  of  the  same 
obstruction.  3  In  an  action  for  overflowing  lands,  occa- 
sioned by  a  mill-dam,  a  former  recovery  between  the  same 
parties  is  conclusive  as  to  the  title  of  the  land,  so  far  as  it 
was  involved  in  the  former  suit.*  When  it  has  been  ad- 
judged that  defendant  has  no  right  to  flow  plaintiff's  land 
without  paying  damages  therefor,  he  can  not,  in  a  subse- 
quent  suit  to  increase  the  annual  rent,  show  a  right  by  pre- 
scription, or  by  grant  prior  to  the  former  judgment.'  Judg- 
ment for  plaintiff  in  an  action  of  trespass,  in  which  the  de- 
fendant denied  the  trespass  and  set  up  that  he  had  a  right 
of  way  over  the  land,  is,  in  Massachusetts,  not  conclusive 
that  defendant  had  no  right  of  way,  but  only  that  he  had 
trespassed  on  some  portion  of  plaintiff's  land.  • 

g  311.  Second — ^In  Aotions  of  lyeotinent. — In  Pennsyl- 
vania, a  recovery  in  an  action  of  trespass  quare  clausum 
fregit,  if  the  only  plea  be  Wberum  ienementum,  is  not  conclu- 
sive of  the  title  in  a  subsequent  action  of  ejectment  for  the 
same  land.  **  But  in  South  Carolina,  an  opposite  view  is 
maintained.  The  defendant,  who,  making  such  a  ple^n  and 
setting  forth  his  claim  by  metes  and  bounds,  has  a  verdict 
and  judgment  in  his  favor,  may  use  this  judgment  as  con- 
clusive evidence  of  title  in  an  action  brought  by  him  against 
the  former  plaintiff  for  the  land  included  in  the  plea,  for 
the  judgment  is  equivalent  to  a  finding  that  the  title  to  the 


1  Potter  ».  Baker,  19  N.  H.  166; 
Stevens  v.  Hnghee,  31  Penn  S.  383. 

sStandish  v,  Parker,  2  Pick.  20. 

s  Parker  v.  Btandish,  3  Pick.  288; 
Kent  u.  Gerrish,  18  Pick.  564. 


4  Jonefi  V,  Weathersbee,  4  Strob.  50; 
Eiiheffer  v.  Herr,  17  S.  &  R.  319. 
8  Adams  v.  Pearson,  7  Pick.  344. 
eHoward  v,  Albro,  100  Mass.  236. 
iSabins  v.  McOhee,  86  Penn  S.  453 
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whole  land  incladed  in  the  plea  is  the  property  of  the  de- 
fendant/   In  New  York,  a  recovery  in  trespass  is  as  con- 
clnsiye  as  a  recovery  in  any  other  form  of  action.    The 
reasoning  nsed  in  support  of  this  liberal  rule,  is,  that  the 
matter  of  estoppel  depends  on  the  identity  of  the  cause  of 
action,  and  not  on  the  identity  of  the  form ;  that  the  causes 
of  action  are  the  same  whenever  they  can  be  supported  by 
the  same  evidence,  though  they  may  be  founded  on  differ- 
ent writs. '    But  in  Massachusetts,  it  is  considered  that  the 
issues  in  an  action  of  trespass  are  necessarily  sucl^  that, 
under  no  circumstances,  can  the  judgment  be  conclusive  of 
the  mere  right  of  property.  *    In  Indiana,  a  recovery  in  an 
action  of  trespass,  upon  title  to  land  being  put  in  issue,  no 
judgment  being  rendered  on  such  title  further  than  it  might 
be  supposed  to  enter  into  the  determination  of  the  action, 
and  no  decision  upon  the  title  being  essential  to  the  judg- 
ment, is  no  bar  to  an  action  of  ejectment.^     ''So  where  the 
declaration,  in  an  action  of  trespass,  or  trespass  on  the  case, 
for  an  injury  to  land,  alleges  that  the  plaintiff  was  well 
seized  and  possessed  of  the  land  as  a  good  indefeasible 
estate  in  fee  simple,  it  is  sufficient  on  the  trial  for  the 
plaintiff  to  show  a  lawful  possession  at  the  time  when  the 
injury  was  committed.    And  a  judgment  for  the  plaintiff  in 
such  a  case,  upon  the  general  issue,  is  conclusive  evidence 
between  the  parties  and  their  privies  only  of  such  title  as 
the  plaintiff  was  bound  to  prove."'     The  fact,  that  a  judg- 
ment is  entered  for  nominal  damages,  does  not  depreciate 
its  effect  as  rea  judicata.^    A  judgment  in  an  action  of  tres- 
pass to  try  titles,  is,  in  Texas,  conclusive  upon  the  title  held 
by  the  losing  party  at  its  rendition.  ** 

§  312.  Suits  for  Breach  of  Warranty. — ^The  successful 
prosecution  of  an  action  for  a  breach  of  warranty  of  a 
contract  necessarily  affirms,  for  all  future  actions,  the  mak- 
ing of  the  contract.  ^  A  judgment  for  the  defendant  in  an 
action  of  tort  for  a  false  representation  of  the  soundness  of 
a  horse,  is  a  bar  to  a  subsequent  action  of  contract  on  the 


iParker  v.  Leggett,  13  Bich.  171. 

tBice  V,  King,  7  Johns.  20;  Mc- 
Kaight  V.  Ihinlop,  4  Barb.  36. 

s Arnold  v  Arnold,  17  Pick.  4; 
Morae  V.  Marshall,  97  Mass.  519. 

«HargaB  v.  Goodman,  12  Ind.  629. 


sHilliard  on  Torts,  vol.  1,  p.  498; 
Parker  v.  Hotchkiss,  25  Conn.  321. 
•easier  v.  Shipman,  35  N.  Y.  533. 
iFisk  V.  Miller  20  Tex.  579. 
^Barker  v.  Cleyeland,  19Mich.  230 
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defendant's  promise,  at  the  time  of  the  exchange,  that  the 
horse  was  sound.*  P.  brought  an  action  in  chancery  to  set 
aside  a  sale  and  to  enjoin  the  collection  of  the  purchase 
mone}',  on  the  ground  of  fraud  practiced  by  the  vendor  in 
making  the  sale.  Eailing  in  chancery,  F.  commenced  suit 
at  law  to  recover  damages  for  breach  of  warranty.  It  was 
held  that  the  issues  in  the  two  actions  were  different.  That 
while,  as  affirmed  by  the  judgment  in  chancery,  the  vendor 
may  not  have  been  guilty  of  fraud,  it  nowise  necessarily 
followed  that  he  did  not  make  a  contract  of  warranty,  nor 
that  such  contract,  if  made,  was  not  broken. '  In  an  action 
for  breach  of  warranty  of  the  character,  quality  or  quantity 
of  goods  sold,  if  it  be  conceded  that  the  contract  was  made 
by  the  parties  and  has  been  fulfilled  by  the  vendee  but 
broken  by  the  vendor,  the  issue  presented  to  the  court  or 
jury  is,  what  are  the  damages  occasioned  by  the  breach  of 
the  vendor's  warranty.  These  damages  must  be  estimated 
the  same,  whether  the  purchase  money  has  been  paid  or 
not.  After  a  recovery  by  the  vendee,  the  vendor  may  main- 
tain an  action  for  the  whole  of  the  purchase  money,  if  it 
has  not  been  paid.  The  effect  of  the  judgment  for  the 
vendee  in  his  action  for  breach  of  warranty,  is  to  establish 
the  making  of  the  contract,  and  that  the  vendor  has  suffered 
in  a  prior  suit  all  damages  sustained  for  its  non-perform- 
ance.* If  a  party  proceed  upon  the  theory  that  a  contract 
has  been  totally  rescinded  by  the  failure  of  a  vendor  to  per- 
form his  part  thereof,  the  judgment  is  conclusive  on  the 
vendee  of  all  damages  suffered  by  him,  including  an  amount 
advanced  on  the  contract,  and  equally  conclusive  against 
the  vendor  of  the  abrogation  of  the  contract  and  of  his 
right  to  recover  any  sum  stipulated  for  its  performance,* 
If  a  warrantee  recover  and  have  satisfaction  of  his  war- 
rantor on  his  covenant  to  warrant  the  title  to  real  estate,  he 
cannot  afterwards  regain  possession  of  the  land  from  the 
warrantor  on  that  deed.  He  is  estopped  by  the  judgment 
procured  in  his  own  behalf,  and  which  proceeds  upon  the 
theory  that  the  deed  did  not  convey  the  title.' 


1  Norton  v,  Doherty,  3  Gray,  372. 

t Pleasants  v,  Clements,  2  Leigh. 
474. 
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g  313.  Divorce. — One  who  brings  a  bill  for  divorce, 
which,  upon  a  trial  on  the  merits,  he  fails  to  sustain,  cannot 
afterwards  proceed  for  the  same  offense,  ^  though  the  de- 
cree simply  dismisses  his  bill.  *  **  A  libel  for  divorce  from 
the  bonds  of  matrimony,  and  a  libel  fer  divorce  from  bed 
and  board,  are  proceedings  having  a  direct  and  intimate 
relation  to  each  other.  They  seek  for  different  degrees  of 
change  in  the  marriage  relation,  and  concern  the  same  sub- 
ject matter.'"  In  this  case,  **the  libellant  in  the  first  suit 
asked  a  decision  of  the  court  upon  the  question  whether 
she  had  been  so  cmelly  treated  as  to  justify  a  judicial  sen- 
tence of  separation  from  her  husband;  and  the  judgment 
given  was  that  she  was  not.  This  judgment  was  plainly  a 
bar  to  any  new  application  from  bed  and  board,  upon  the 
same  ground  up  to  that  time,  whether  upon  the  same  or  dif- 
ferent evidence;"  and  it  is  also  a  bar  to  the  more  complete 
remedy  of  divorce  from  the  bonds  of  matrimony.  "A  sen- 
tence of  divorce  necessarily  affirms  the  marriage;  and  no 
proceeding  can  afterwards  be  had  to  declare  the  marriage 
Toid  ab  initio"^  A  decree  of  divorce,  so  far  as  it  affects 
the  status  of  the  parties,  is  considered  as  a  judgment  m 
rem,  and  if  free  from  fraud  and  collusion  is  binding  on  the 
whole  world.*  But  except  in  relation  to  the  status  of  the 
parties,  it  is  subject  to  the  usual  rule  that  estoppels  must 
be  mutual;  and  does  not  conclude  any  third  person  in 
reference  to  the  facts  which  it  necessarily  affirms  or  denies. 
A  decree  dismissing  a  bill  for  divorce,  sought  on  the  ground 
of  alleged  adultery  of  a  wife,  is  not  evidence  against  the 
husband  that  the  wife  did  not  commit  adultery  prior  to  the 
petition  for  divorce  or  during  its  pendency,  in  an  action 
against  him  for  necessaries  furnished  to  her  during  their 
separation.  So  far  as  the  parties  to  this  action  are  con- 
cerned, the  matter  is  not  res  judicata.  The  judgment  in  the 
divorce  suit  not  being  binding  on  the  plaintiff  in  this  suit, 
he  cannot  avail  himself  of  it  for  the  purpose  of  binding 
the  defendant.  9 


1  Bishop  on  Marriage  and  Divorce, 
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g  314.  Alimony. — The  question  of  a  proper  allowance 
to  the  wife  is  one  of  the  issues  which  should  be  litigated  in 
the  action  of  divorce.  The  decree  is  therefore  conclusive 
on  this  subject,  and  the  wife  cannot  afterwards  maintain  a 
suit  to  recover  additional  alimony.  ^ 

•  g  315.  Partnership.  —  If  a  plaintiff  obtain  judgment 
against  two  as  copartners,  this  is  conclusive  in  a  second 
action  between  the  same  parties  of  the  fact  of  the  partner- 
ship of  the  defendants.^  And  where  defendants,  being 
sued,  plead  in  abatement  the  non-joinder  of  others  whom 
thej  claimed  to  be  their  copartners,  and  succeeded  in  main- 
taining their  plea,  the  record  in  this  suit  is  conclusive  in  a 
subsequent  action  against  those  who  interposed  the  plea  in 
abatement,  that  the  several  persons  were  partners  as 
alleged  in  the  plea.  ^ 

g  316.  Replevin. — In  consequence  of  the  rule,  that  the 
conclusiveness  of  an  adjudication  is  not  affected  by  a  change 
in  the  form  of  the  action,  one  who  has  failed  in  replevin 
can  not  subsequently  maintain  an  action  of  trespass  for  the 
taking  of  the  same  goods.  ^  A  judgment  in  replevin  desig- 
nating the  rights  of  the  parties,  is  as  conclusive  on  an  inter- 
venor  as  it  is  on  the  plaintiff  or  on  the  defendant.  *  A  re- 
covery in  replevin  is  equally  conclusive  on  the  defendant, 
whether  he  took  issue  on  the  plaintiff's  allegation  of  owner- 
ship or  confined  himself  to  a  denial  of  the  taking  and  deten- 
tion.^ A  determination  of  the  rights  of  property  in  a 
replevin  suit,  is  conclusive  in  an  action  on  the  replevin 
bond.  '^  Judgment  in  replevin  on  plea  of  Tion  deiinet,  ac- 
companied by  a  notice  that  the  goods  were  the  property  of 
the  defendant,  rendered  on  a  special  verdict,  finding  that 
defendant  tmlawfuUy  detained  the  goods,  but  silent  on  the 
issue  of  property,  is  not  conclusive  on  the  title  where  it 
does  not  appear  from  the  record  that  the  title  was  passed 
upon,  because  no  decision  in  relation  to  title  was  essential 
to  the  judgment,  a  mere  right  of  plaintiff  to  a  lien  being 
sufficient  to  support  his  action.^     Whenever  the  defendant 


»  Fischli  V.  Fischli,  1  Blackf.  360. 
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is,  under  the  pleadings,  entitled  to  try  the  title  and  to  have 
the  property  returned  to  him,  in  case  he  succeeds,  he  is 
bound  to  present  his  evidence  of  title,  and  can  not  seek  his 
remedy  by  a  cross  suit.*  A  judgment  for  the  defendant, 
when  he  merely  traverses  plaintiff's  complaint  without  ask- 
ing for  a  return  of  the  property,  establishes  either  that 
plaintiff  had  no  title  or  that  the  defendant  did  not  unlaw- 
fully detain.  In  order  to  give  proper  effect  to  such  a  judg- 
ment, it  must  be  shown  aliunde  on  what  grounds  the  court 
or  jury  proceeded  in  the  former  action.* 

g  317.  Trespass. — Judgment  for  the  defendant  in  an 
action  for  taking  goods,  is  a  bar  to  a  subsequent  action  of 
assumpsit  for  the  value  of  the  same  goods.  ^  The  plea  of 
not  guilty,  in  an  action  of  trespass  de  bonis  asportaiis,  puts 
nothing  in  issue  but  the  wrongful  taking.  The  simple  ver- 
dict of  not  guilty  applies  to  the  wrongful  taking  and  leaves 
the  question  of  title  unsettled.*  A  recovery  by  the  defend- 
ant in  an  action  on  the  case  for  cutting  and  carrying  away 
wheat,  bars  an  action  of  trespass  quare  clausum  /regit  for 
the  same  cause.  ^ 

g  318.  Criminal  Cases. — ^The  principles  applicable  to 
judgments  in  criminal  cases,  are,  in  general,  identical,  so 
far  as  the  question  of  estoppel  is  involved,  with  the  princi- 
ples recognized  in  civil  cases.  An  acquittal  or  a  conviction 
under  an  indictment  for  any  offense  is  a  bar  to  any  subse- 
quent indictment  substantially  like  the  former.  ^  But  in 
criminal  as  in  civil  actions,  it  is  essential  that  the  judgment 
be  on  the  merits  and  not  tainted  with  fraud.  Thus  going 
into  a  favorable  court,  and  submitting  to  a  conviction  in 
order  to  escape  a  severe  penalty,  is  no  bar  to  a  bona  fide 
prosecution.  **  A.  nolle  prosequi  in  a  criminal  case  has  no 
greater  effect  than  a  nonsuit  in  a  civil  case.  But  the  for- 
mer can  only  be  entered  before  the  trial.  After  the  trial  has 
commenced  the  relation  of  the  defendant  to  the  cause  is 
materially  changed.  The  jury  having  been  called,  he  has 
a  right  to  their  verdict,  unless  some  inevitable  casualty,  in- 


^  McKnight  v.  Bunlop,  4  Barb.  36. 
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terposing  prevents  its  rendition.  If,  in  the  absence  of  any 
such  casualty,  a  noUe  prosequi  be  entered  without  the  con- 
sent of  the  defendant,  it  is  equivalent  to  an  acquittal.^  The 
acquittal  of  the  accused  will  be  no  bar  to  a  subsequent 
prosecution,  if  the  former  indictment  was  such  that  no  con- 
viction could  have  been  legally  had  upon  the  evidence  nec- 
essary to  support  the  second  indictment.*  Though  no  nolle 
prosequi  can  be  entered  without  consent  of  the  defendant, 
after  the  submission  of  any  evidence  to  the  jury,  where  the 
trial  is  regularly  brought  on,  yet  if  the  arraignment  of  the 
defendant  is  omitted  and  he  is  tried  without  any  plea,  he  is 
not  put  in  jeopardy,  because  there  is  no  issue  to  which  the 
evidence  can  be  applied,  and  a  nolle  prosequi  may  therefore 
be  entered  without  his  consent.  *  Whoever,  being  convicted 
on  a  valid  indictment,  avails  himself  of  any  remedy  to  re- 
lieve himself  of  the  conviction  on  the  ground  that  it  is 
irregular  or  erroneous,  does  so  on  the  implied  condition  of 
submitting  himself  to  a  new  trial,  whether  he  applies  for  it 
in  the  court  below  or  not.*  Whenever  a  charge  includes  a 
minor  charge,  an  acquittal  of  the  former  includes  the  latter. 
Thus  a  verdict  of  not  guilty  on  an  indictment  for  murder 
bars  a  prosecution  for  manslaughter.* 

g  319.  Judgnaents  in  Ciiminal  Cases  as  Evidence  in 
Civil. — The  record  of  a  conviction  or  of  an  acquittal  is  not, 
according  to  a  decided  preponderance  of  authority,  conclu- 
sive of  the  facts  on  which  it  is  based,  in  any  civil  action.  • 
Thus,  an  action  of  trover  for  money  alleged  to  be  stolen,  is 
not  prejudiced  by  the  acquittal  of  the  defendant  on  a  prose- 
cution for  theft  in  taking  the  same  goods.  '^  A.  was  indicted 
and  convicted  of  obstructing  a  highway.  After  the  removal 
of  the  obstruction,  he  commenced  an  action  against  B.  for 
using  the  same  highway.  In  this  action,  the  question  arose, 
whether  the  conviction  could  be  plead  against  A.  as  an 
estoppel.  The  court  held  that  it  could  not,  but  that  it 
might,  however,  be  placed  in  evidence  for  the  purpose  of 


^  U.  S.  V.  Shoemaker,   2  McLean, 

«Ph.  Ev.  56. 

sBryans  u.  State,  34  Geo.  323. 
4  Stewart  V.  State,  13  Ark.  736. 
6 Ph.  Ev.  66. 


^BettB  V.  New  Hartford,  25  Conn. 
185;  vol.  1  Greene  Ev.  $  537. 

iHatchinson  v.  Bank  of  Wheeling, 
41  Penn.  S.  42;  Beaasoliel  u.  Brown, 
15  La.  An.  543. 
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showing  that  the  locus  in  quo  was  a  highway.*  The  chief 
reason  for  excluding  the  record  of  a  criminal  prosecution 
from  evidence  in  a  civil  case,  is,  that  the  parties  to  the  two 
proceedings  are  different.  One  who  has  been  damaged  by 
some  criminal  act  of  another,  has  a  claim  for  remuneration, 
independent  of  the  right  of  the  public  to  proceed  against 
the  offender  and  to  inflict  the  penalty  prescribed  by  law. 
This  right  to  compensation  in  damages  ought  not  to  be,  and 
is  not,  dependent  on  the  success  or  failure  of  the  prosecu- 
tion conducted  by  the  people.  If  it  were,  the  party  most 
injured  would  be  prejudiced  by  a  proceeding  to  which  he 
was  not  a  party  and  which  he  had  no  power  to  control.  A 
person  convicted  of  any  offense  is  not  estopped  by  the  con- 
viction from  disputing  the  facts  on  which  it  is  based,  in 
a  civil  action,  because  his  adversary  in  the  civil  action 
would  not  have  been  barred  if  the  prosecution  had  termin- 
ated in  an  acqjuittal.  Notwithstanding  the  weight  of  reason 
and  of  precedent,  opposing  the  admission  of  any  record  of 
a  criminal  cause  as  an  estoppel  in  any  civil  action,  it  must 
be  admitted  that  the  precedents  are  not,  on  this  subject, 
consistent  with  one  another.  In  one  case,  it  was  declared 
not  to  be  an  error  to  instruct  a  jury,  on  a  trial  in  a  civil 
action  for  an  assault  and  battery,  that  the  conviction  of  the 
defendant  on  an  indictment  for  the  same  offense,  showed 
that  the  plaintiff  was  entitled  to  damages.  *  Of  course  judg- 
ments in  criminal,  like  those  in  civil  cases,  are  always 
competent  evidence  of  their  own  rendition.  T6us,  in  an 
action  for  a  malicious  prosecution,  the  record  in  the  crim- 
inal case  may  be  put  in  evidence  to  establish  the  facts  that 
there  was  a  prosecution  resulting  in  an  acquittal.'  In  prose- 
cutions against  accessories,  or  against  receivers  of  stolen 
goods,  the  conviction  of  the  principal  is  admissible,  for  the 
purpose  of  establishing  that  a  conviction  of  the  principal 
has  been  had,  but  not  to  show  that  a  crime  was  committed 
or  that  the  principal  is,  in  fact,  guilty.^ 

g  320.     AwBxda  of  Arbitrators. — The  effect  of  a  valid 
award  upon  the  matters  submitted  to  the  arbitrators  is 


iPetrie  V.  NuttaU,  11  Exc.  569. 
S  Moses  V.  Bradley,   3  Whart.  272; 
Bee  also  Tatlock  v.  Harris,  1  H.  Bla. 


569;  Howard  v.  Smith,  2  D.  &  E.750; 
Maybee  v.  Avery,  18  Johns.  352. 

s  Hermann  on  Estoppel,  $  155. 

4Note  273  to  Ph.  Ev. 
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equivalent,  so  far  as  the  question  of  estoppel  is  concerned, 
to  the  effect  of  a  valid  judgment.^  ''No  satisfactory  reason 
can  be  assigned  why  a  judgment,  as  an  act  by  the  law,  should 
estop  the  parties,  and  an  award,  which  is  another  name  for 
a  judgment,  which  the  parties  have  expressly  stipulated 
should  be  final  as  to  the  subjects  submitted,  should  not  be 
equally  conclusive."*  The  authorities  disagree  in  relation 
to  the  effect  of  an  award,  upon  a  submission  of  all  demands, 
on  a  matter  which  in  /act  was  never  presented  to  the  arbi- 
trators. In  New  York,  the  position  is  taken,  that  ''it  would 
be  a  very  dangerous  precedent  to  allow  a  party,  on  a  sub- 
mission so  general,  intended  to  settle  everything  between 
the  parties,  to  lie  by,  and  submit  only  part  of  his  demands, 
and  then  institute  a  suit  for  the  part  not  brought  before  the 
authorities.  The  object  of  the  submission  was  to  avoid 
litigation;  and  neither  party  is  at  liberty  to  withhold  a  de- 
mand from  the  cognizance  of  the  arbitrators,  on  such  sub- 
mission, and  then  to  sue  for  it."'  Just  and  reasonable  as 
this  view  seems,  it  has  not  met  with  general  approbation. 
On  the  contrary,  it  seems  to  be  well  settled  by  a  decided 
preponderance  of  authorities,  that,  notwithstanding  the 
general  language  of  the  submission,  the  award  will  conclu- 
sively determine  nothing  not  in  fact  submitted;  and  that 
the  prima  fade  final  effect  of  the  award  may  be  overthrown 
by  any  evidence  which  sufficiently  proves  that  a  specified 
matter  was  never  presented  to  the  arbitrators.^  But  in 
Massachusetts,  if  a  general  submission  of  all  demands  be 
made,  it  is  in  the  power  of  either  of  the  parties  to  insist 
upon  the  presentation  of  any  claim  held  by  his  adversary; 
and  if  any  party,  upon  being  requested  to  place  any  matter 
before  the  arbitrators,  decline  to  do  so,  he  is  precluded 
from  ever  afterwards  asserting  it. '  By  following  the  course 
pointed  out  by  this  decision,  most  of  the  evils  arising  from 
permitting  a  party  to  avoid  the  effect  of  an  award  by  show- 


12  Smith's  Leading  Cas.  671. 

SBrazill  v.  Isham,  12  N.  Y.  9. 

8  Wheeler  v.VanHouten,  12  Johns. 
311;  Owen  r.  Boeram,  23  Barb.  187. 
Gases  sustaining  the  N.  Y.  Gases  are 
Smith  V.  Johnson,  15  £a8t.  213;  Bun- 
nell V.  Pinto,  2  Gonn.  341. 


4Eing  u.  Sayory,  8  Gush.  309;  Ed- 
wards V.  Stevens,  1  Allen,  315;  Bizby 
V.  Whitney,  5  Qreenl.  192;  Newman 
17.  Wood,  Mart.  &  Yerg.  190;  Buck  r. 
Buck,  2  Verm.  420;  Whittemore  v. 
Whittemore,  2  N.  H.  26;  Englemau  v. 
Bngleman,  1  Dana  Ky.  437. 

tfWarfieldv.  Holbrook,  20Piok.531. 
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ing  that  a  matter  was  overlooked  and  not  presented,  are 
obyiated.  For  either  party  may,  if  he  wish,  escape  from 
the  vexation  of  subsequent  litigation,  so  far  as  regards  any 
pretension  of  his  adversary  of  which  he  has  any  knowledge. 
Still,  it  would  seem  more  logical,  and  more  consistent  with 
the  principles  applied  to  other  legal  controversies,  to  re- 
quire each  party  to  remember  his  own  demands,  instead  of 
requiring  his  adversary  both  to  ascertain  and  suggest  the 
existence  of  such  demands,  or  to  be  subjected  to  the  incon- 
venience of  another  litigation. 

g  821.  Greneral  Subniission. — A  general  submission  of 
all  actions,  and  causes  of  action,  and  of  all  quarrels,  con- 
troversies, trespasses,  damages  and  demands  whatsoever, 
authorizes  the  arbitrators  to  take  cognizance  of  questions 
concerning  real  property.  The  law  does  not  require  a  more 
specific  submission  as  to  one  kind  of  property  more  than  as 
to  another.^ 

§  322.  Matters  not  in  Dispute. — ^It  is  generally  conceded 
that  the  mere  existence  of  a  cause  of  action  will  not  bring 
it  within  a  general  submission,  if  it  is  not  a  matter  of  dis- 
pute between  the  parties  when  the  agreement  to  submit  to 
arbitration  is  consummated.*  But  the  submission  of  a  con- 
troversy growing  out  of  a  specified  contract  or  transaction, 
or  of  an  account  relating  to  a  particular  course  of  dealing 
must  be  so  regarded  that  neither  party  shall  be  allowed  to 
rebut  the  conclusive  effect  of  the  award,  by  showing  that 
some  item  was  not  laid  before  the  arbitrators.'  But  a  judg- 
ment on  an  award  in  favor  of  the  builder  and  against  the 
owner  of  a  house  upon  a  submission  of  all  demands,  is  no 
bar  to  an  action  against  the  builder  by  the  owner,  to  recover 
a  sum  which  he  was,  subsequently,  though  before  payment  of 
the  award,  compelled  to  pay  to  discharge  a  mechanic's  lien.^ 

g  323.  Bill  of  Rovievr. — ^A  complaint  for  the  review  of 
a  judgment  is  in  the  nature  of  a  writ  of  error.  A  second 
complaint  to  review  the  same  judgment,  after  a  final  hear- 
ing on  the  former  complaint  will  not  be  permitted.^ 


^Sellick  V,  Adams,  16  Johns.  197; 
Hiinro  V.  Allaire,  2  Gai.  327;  Marks 
V,  Harrioit,  1  Ld.  Baym.  114;  Byers 
V,  Van  Deasen,  5  Wend.  268. 

sBavee  v.  Farmer,  4  T.  B.  146; 
Bobinson  u.  Morse,  29  Verm.  404;, 
Trescott  v.  Baker,  29  Verm.  469.         f 


sBriggs  V.  Brewster,  23  Vt.  100; 
Dnnn  v.  Murray,  9  B.  &  G.  /80. 

4  Hale  V.  Hnse,  1 )  Gray,  99. 

5Goen  V.  Frink,  26  Ind.  289;  Stra- 
der  V,  Heirs  of  Byrd,  7  Ohio,  184. 
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g  324.  Habeas  Corpus. — The  principle  of  res  adjudicata 
is  not  usually  applied  to  proceedings  on  Jiabeas  corpus.  A 
party  may  apply  successively  to  every  court  having  juris- 
diction to  grant  the  writ  for  his  discharge,  until  he  exhausts 
the  entire  judicial  authority  of  the  State.  "How  far 
judges  would  go  in  their  examination  after  a  case  had  once 
been  determined,  is  a  question  which  must  rest  exclusively 
in  their  own  sound  judgment;  but  a  previous  examination 
cannot  prevent  their  right  to  re-examine  the  whole  case  if 
they  should  think  proper  to  do  so."*  On  the  other  hand, 
the  principle  of  res  adjudicaJta  is  deemed  applicable  in  the 
State  of  New  York  to  proceedings  on  habeas  corpus,  so  far, 
at  least,  as  they  involve  an  inquiry  into  and  a  determina- 
tion of  the  rights  of  husband  and  wife  to  the  custody  of 
one  of  their  children.  The  decision  on  a  former  writ  will 
there  be  conclusive  in  a  subsequent  application,  unless 
some  new  fact  has  occurred  which  has  "altered  the  state  of 
the  case,  or  the  relative  claims  of  the  parents  to  the  custody 
of  the  child  in  any  material  respect."  The  principles  of 
public  policy  requiring  the  application  of  the  doctrines  of 
estoppel  to  judicial  proceedings,  in  order  to  secure  the  re- 
pose of  society,  are  as  imperatively  demanded  in  the  cases 
of  private  individuals  contesting  private  rights  under  the 
form  of  a  proceeding  in  habeas  corpvs,  as  if  the  litigation 
were  conducted  in  any  other  form.  Otherwise,  as  is  well 
stated  in  the  opinion  of  senator  Paige  "  such  unhappy  con- 
troversies as  these  may  endure  until  the  entire  impoverish- 
ment or  the  death  of  the  parties  renders  their  farther 
continuance  impracticable.  If  a  final  adjudication  upon  a 
habeas  corpus  is  not  to  be  deemed  res  adjudicata,  the  conse- 
quences will  be  lamentable.  This  favored  writ  will  become' 
an  engine  of  oppression,  instead  of  a  writ  of  liberty."* 

g  325.  Motions  and  Order3. — "The  principle  of  res  ad- 
Judicaia,  which  prevents  a  matter  being  twice  litigated,  has 
no  application  to  a  mere  interlocutory  motion."'     "The  de- 


^In  the  matter  of  Perkins,  2  Cal. 
429;  matter  of  Edward  Eing,  28  Gal. 
247;  Ex  parte  Kaine,  3  Blatchf.  0.  C. 
1;  in  re  Gaylord  Blair,  4  Wia.  522; 
Bell  V.  State,  4  Gill.  301;  Wade  v. 
Judge,  5  Ala.  130. 


«Mercien  t;.  The  People,  25  Wend. 
99. 

3 Belmont  v.  Erie  B.  B.  Co.,  52 
Barb.  p.  637;  Van  Bensselaer  v.  Sher- 
iff, 1  Cow.  501;  Simson  v.  Hart,  14 
Johns.  75. 
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cision  of  a  motion  is  never  regarded  in  the  light  of  res  ad-- 
judicata J^^  Such  are  the  general  declarations  made  in 
divers  cases.  If  conceded  to  be  technically  coiTect,  they 
are  not  well  calculated  to  convey  to  the  reader  an  accurate 
conception  of  the  effect  of  the  decision  of  a  motion,  upon 
subsequent  proceedings  in  the  same  case.  The  decision  of 
a  motion  will  be  considered  firsts  with  regard  to  its  effect 
in  other  cases,  and  second,  with  regard  to  its  effect  upon 
motions  involving  similar  questions,-  in  the  same  case.  As 
a  general  rule,  a  decision  of  a  motion  or  of  a  summary  ap- 
plication, "will  not  be  so  far  conclusive  upon  the  parties, 
as  to  prevent  their  drawing  the  same  matters  in  question 
again  in  the  more  regular  form  of  a  suit  either  in  law  or 
equity."*  The  reasons  for  holding  such  decisions  not  to  be 
conclusive  in  a  regular  suit,  were  in  an  early  case  in  New 
York,  stated  to  be  because  "it  is  a  fact,  well  known,  that 
such  motions  do  not  admit  of  that  grave  discussion  and 
consideration  as  questions  arising  on  demurrer,  in  arrest  of 
judgment  or  for  a  new  trial.  Again :  decisions  on  summary 
application  can  never  be  thrown  into  the  shape  of  a  record, 
and  become  the  subject  of  review  in  any  other  court.  "^  A 
statute  of  Kansas  provides  that  a  court  may  either  reject  or 
confirm  a  Bale  made  under  execution.  It  was  held  that 
.while  the  court  might,  on  hearing  the  motion  for  confirma- 
tion, inquire  into  the  fraudulent  conduct  of  the  officers 
conducting  the  sale,  or  of  the  bidders  attending  it,  yet  that 
the  decision  of  the  motion  would  not  affect  the  ultimate 
rights  of  the  parties  in  a  regular  suit  involving  the  same 
issues.  It  will  be  seen  that  the  reasoning  of  the  court  in 
the  case  of  Simaon  v.  Hart  (14  Johns.  75),  which  seems  to 
•  be  a  leading  American  case  upon  the  subject,  is  inapplica- 
ble to  those  motions  which  admit  of  "grave  discussion  and 
deliberation,"  and  are  capable  of  "being  thrown  into  the 
shape  of  a  record,"  and  being  the  "subject  of  review  in 
another  court."  In  New  York,  the  decision  of  a  motion, 
notwithstanding  [^the  general  declarations  to  the  contrary 
frequently  made,  may  be  res  judicata.  This  is  proven  by 
the  case  of  V wight  v.  St.  John  (25  N.  Y.  203).  Upon  the 
trial  of  that  case,  the  plaintiff  gave  in  evidence  the  papers, 


'Snyder  v.  Wliite,  6  How.  Pr.  321. 
SDickeiiBont;.  Gilliland,  1  Cow.  495. 


sSmiBon  17.  Hart,  14  Johns.  76. 


286  LAW  OP  JUDGMENTS. 

upon  a  motion  made  by  the  defendant  in  the  Supreme 
Court,  to  have  the  judgments  cancelled  and  discharged  of 
record,'  as  satisfied.  Upon  the  motion  being  made,  the 
court  directed  a  reference  to  inquire  and  report  as  to  the 
facts  set  up  by  the  parties,  which  were  substantially  the 
same  as  those  averred  by  them  in  the  second  action.  Upon 
the  coming  in  of  the  referee's  report,  the  court  denied  the 
motion  to  satisfy  the  judgments.  In  the  second  action,  the 
decision  of  this  motion  was  claimed  as  re8  jvdicata.  In 
allowing  this  claim,  the  Court  of  Appeals  said:  "Upon  this 
point  it  is  to  be  observed,  that  some  decisions  (made  before 
the  existence  of  the  Code),  especially  that  of  Simson  v. 
Hart,  in  the  Court  of  Errors  (14  Johns.  63),  are  chiefly 
based  upon  the  ground,  that  such  summary  proceedings  as 
they  passed  upon,  were  then  heard  without  full  proofs,  and 
were  not  reviewable.  Whereas,  in  the  case  before  us,  the 
hearing  was  upon  full  proofs;  and  the  Code  has  entirely 
taken  the  other  ground,  by  making  the  proceeding  liable  to 
review.  Since,  then,  a  full  hearing,  with  the  right  of  appeal, 
was  open  to  the  defendant,  on  that  motion,  how  is  he  to 
avoid  the  binding  effect  of  that  decision,  so  far  as  it  covers 
what  was  actually  and  necessarily  tried  on  that  reference?" 
.Vfter  specifying  the  issues  which,  in  its  judgment,  were 
involved  in  the  motion  in  the  former  action,  and  were  then 
determined  against  the  defendant,  the  court  adds:  "To 
this  extent,  therefore,  the  defendant  should  be  held  con- 
cluded by  that  adjudication;"  and  "so  much,  then,  is  finally 
adjudicated  against  the  defendant;  and  this  court  has  now 
no  power  to  interfere  with  that  decision."  From  this  de- 
cision we  may  infer  that  in  New  York,  if  not  in  other  States, 
the  decision  of  a  motion  is  as  final  and  conclusive  as  the 
decision  of  a  trial,  if  the  proceedings  permit  of  a  full  hear- 
ing upon  the  merits^  and  the  order  made  is  liable  to  review 
in  some  appellate  court.  * 

We  now  come  to  consider  the  question,  whether  the 
granting  or  denying  of  a  motion,  during  the  progress  of  a 
cause,  or  even  after  the  rendition  of  a  judgment,  amounts 
to  a  prohibition  of  a  subsequent  motion  involving  the  same 
issues  which  have  been  considered  and  determined  on  the 
former  application.     "Courts,   to  prevent  vexatious  and 

1  Petition  of  liyingston,  34  N.  T.  555. 
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repeated  applications  on  the  same  point,  have  rules  'which 
preclude  the  agitation  of  the  same  question  on  the  same 
state  of  facts.     These  rules  are  for  the  orderly  conduct  of 
business,  and  are  not  founded  on  the  principle  of  rea  adjudi- 
cata.     It  is  not  uncommon,  in  courts  of  law,  to  deny  a  mo- 
tion one  day  and  on  another  to  grant  it  on  a  more  enlarged 
state  of  facts.  "^     The  rules  here  referred  to  seem  to  require 
that  leave  of  the  court  must  first  be  obtained  before  a 
motion  can  be  renewed  upon  substantially  the  same  grounds 
as  those  upon  which  the  court  has  already  passed  upon.     * '  It 
is  entirely  in  the  discretion  of  a  court  to  hear  a  renewal  of  a 
motion  or  not.     They  can,  as  they  deem  advisable,  hear  it 
on  precisely  the  same  papers.      This,  of  course,  will  be 
rarely  allowed;  it  would  be  productive  of  the  most  serious 
inconvenience;  but,  still,   there  may  be  occasions  which 
would  render  it  essential  to  justice."^  The  reasons  assigned 
for  investing  courts  with  a  discretionary  power  in  rehearing 
matters  decided  upon  motion  are  applicable  only  to  those 
proceedings  from  which  no  redress  can  be  obtained  by 
appeal.      ''In  motions  such  as  these,  not  appealable,  a 
grievous  wrong  may  be  committed  by  some  misapprehen- 
sion or  inadvertence  of  the  judge,  for  which  there  would  be 
no  redress,  if  this  power  did  not  exist.'*'    A  motion  may  be 
renewed  without  leave  upon  new  matter;  but  '''the  new 
matter'  which  will  alone  justify  the  renewal  of  a  motion, 
witiiout  leave,  must  be  something  which  has  happened,  or 
for  the  first  time  come  to  the  knowledge  of  the  party  mov- 
ing, since  the  decision  of  the  former  motion."^   "AfiSdavits 
which  merely  present  additional  or  cumulative  evidence  on 
the  points  before  presented,  are  not  to  be  considered  as 
showing  new  grounds  for  a  motion."* 

g  326.  Rules  Applied  to  Motions. — It  will  be  seen  from 
an  examination  of  the  cases,  both  English  and  American, 
that  while  the  doctrine  of  res  adjudicata  is  in  general  said 
not  to  be  stricAy  applicable  to  motions,  yet  that  the  courts 


iSimson  v.  Hart,  14  Johns.  63;  Bel- 
mont V.  Erie  B.  B.  Co.,  52  Barb.  637. 

s  White  V,  Munroe,  33  Barb.  650; 
DoUfns  V.  Frosh,  5  HiU,  493;  Smith 
V.  Spalding,  3  Bub.  615;  Eatz  v.  Au- 
gust, cited  in  Behnont  v,  Erie  B.  B. 
Co.,  52  Barb.  637. 


'Same  cases  named  in  preceding 
citation. 

4Willett  V.  Fayerweather,  1  Barb. 
72. 

5  Bay  t?.  Connor,  3  Ed.  Ch.  476. 
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have  in  its  place  adopted  rules,  which,  in  the  prevention  of 
the  re-agitation  of  the  same  matter,  operate  substantially 
like  the  rules  of  res  judiccUa,  so  far,  at  least,  that  the  de- 
cision of  a  motion  heard  upon  the  merits  is  conclusive  of  a 
subsequent  motion  in  the  same  case  proceeding  upon  the 
same  grounds.*  The  court  will  rarely  use  its  discretionary 
powers  to  allow  the  renewal  of  a  motion,  unless  "in  the  cir- 
cumstances of  the  opposition  there  is  something  to  excite 
suspicion  of  unfairness,  or  a  belief  that  the  party  moving 
is  taken  by  surprise,  or  if  the  motion  be  denied  be- 
cause of  some  defect  in  the  moving  papers,  arising  from 
ignorance  of  the  practice.  So  a  party  may  obtain  leave  to 
renew,  on  falsifying  the  affidavit  used  in  opposition,  or 
showing  that  the  facts  stated  in  it  are  explainable  so  as  not 
to  amount  to  a  denial  of  the  grounds  of  the  motion.  A 
motion  will  sometimes  be  opened  on  the  question  being 
changed  by  new  materials  discovered  or  arising  afterwards."' 
The  same  degree  of  diligence  will  be  required  of  a  party  in 
sustaining  his  motion  as  would  be  sufficient  to  free  him 
from  the  imputation  of  laches,  if  he  were  engaged  in  the 
trial  of  the  case.  If  he  make  his  application,  and  from  his 
own  neglect,  support  it  by  insufficient  materials,  and  the 
rule  is  on  that  ground  discharged,  he  can  not  be  afterwards 
allowed  to  supply  the  deficiency  and  renew  the  application.' 
Upon  motions  as  upon  trials,  public  policy  and  courts  of 
justice  unite  in  requiring  that  there  shall  be  an  end  to 
litigation.  "  And  if  a  party  will  not  be  vigilant  in  prosecu- 
tion or  defense,  and  will  suffer  the  time  to  go  by  for  the 
production  of  his  proofs  without  a  sufficient  excuse,  he 


iDavies  V.Cottle,  3  T.R.405;  Mitch- 
eU  V.  AUen,  12  Wend.  290;  Dodd  u. 
Astor,  2  Barb.  Ch.  395;  Bascom  v. 
Feazler,  2  How.  Fr.  16;  Greatheady. 
Bromley,  7  T.  R.  455.  Speaking  of 
motions  for  analias  writ  of  possession, 
Ihe  S.  C.  of  Cal.  at  Oct.  Term.  1872, 
says :  ' '  The  doctrine  of  res  adjudicataf 
in  its  strict  sense,  does  not  apply  to 
such  motions  made  in  the  course  of 
practice,  and  the  court  may,  upon  a 
proper  showing,  allow  a  renewal  of  a 
motion  of  this  kind  once  decided. 
But  this  leaye  will  rarely  be  given,' 


upon  the  ground  that  the  moving 
party  can  produce  additional  evidence 
in  support  of  his  motion,  unless  it 
also  appears  that  a  new  state  of  facts 
has  arisen  since  the  former  hearing, 
or  that  the  then  existing  facts  were 
not  presented,  by  reason  of  the  sur- 
prise or  excusable  neglect  of  the  mov- 
ing party."  (Forde  u.  Doyle,  filed 
Nov.  15,  1872.) 

«Note  to  Dollfus  u.  Frosch,  5  Hill, 
494. 

3Begina  v.  Inhabitants  of  Barton, 
9  Dowl.  1,021. 
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mnst  not  afterwards  complain.''^  In  England,  it  is  a  gen- 
eral rule,  believed  to  be  applicable  to  all  the  courts,  that 
after  an  application  has  been  made  and  has  failed  on 
account  of  defective  materials,  they  will  not  allow  any  fur- 
ther inquiry.  An  exception  exists  when  the  affidavits  have 
been  wrongly  entitled,  or  there  has  been  some  defect  in  the 
jurat.  None  of  the  cases,  however,  go  to  the  extent  of 
holding,  that  under  no  drcumsiances  can  an  application  be 
made  on  fresh  materials.'  If  a  party  fails  in  his  motion  on 
the  ground  of  any  formal  defects  in  his  papers,  or  from  any 
cause  not  affecting  the  merits  of  his  application,  he  should 
ask  leave  to  renew  the  motion,  or  that  it  be  denied  without 
prejudice  to  another  motion.  If  his  request  is  granted,  it 
should  be  so  stated  in  the  order.  If  his  motion  is  denied 
generally,  it  is  necessary  to  obtain  leave  to  renew  it,  though 
it  failed  on  account  of  some  informality.  ^  In  Wisconsin, 
the  denial  of  a  motion  to  vacate  a  judgment  is  a  bar  to  a 
writ  of  error  coram  nobis.^ 

g  327.  Proceedings  Supplementary  to  Judgment. — 
Proceedings  taken  for  the  purpose  of  obtaining  possession 
of  land  by  the  aid  of  a  writ  of  assistance,  though  upon  due 
notice,  and  after  a  contest  on  the  merits,  are  not  in  a  sub- 
sequent action  conclusive  of  any  of  the  matters  involved 
in  the  decision  of  the  motion.  Thus,  where  upon  applica- 
tion of  a  purchaser  under  a  decree  of  foreclosure,  a  writ 
issued,  under  which  C.  was  dispossessed  of  certain  prem- 
ises, and  C.  afterwards,  upon  application  to  the  court,  pro- 
cured an  order  restoring  him  to  possession,  on  the  ground 
that  the  land  from  which  he  had  been  removed  was  not 
included  in  that  described  in  the  deed,  such  order  being 
obtained  after  a  full  trial  upon  the  merits  of  the  issues  in- 
volved in  the  application  for  restoration,  it  was  decided  that 
the  question  whether  the  deed  did  include  the  same  prem- 
ises was  not  res  judicata,  because  the  estoppel  of  a  former 
adjudication  can  only  arise  ''in  a  cause  regularly  tried 
on  its  merits  upon  issues  duly  joined  by  proper  pleadin|2:s 
between  the  same  parties  or  their  privies,"  and  because  the 


iRay  V.  Connor,  3  Ed.  Ch.  478. 
tDodgson  V.  Scott,  2  Exc.  457. 
sDollfos  V.  FroBch,  5  Hill,  493. 
19 


4  Second  Ward  Bank  v.  Uphami  14 
Wis.  596. 
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motions  and  orders  in  the  former  canse,  "althougli  the  par- 
ties to  the  second  action  appeared  in  and  were  interested  in 
the  result  of  such  motions,  were  in  no  sense  jtLdgments  in 
an  action  between  these  parties  upon  issues  joined  in  a 
cause  pending  between  them."^ 

Where  money  resulting  from  a  sale  of  property  is  in 
court,  and  the  application  of  a  claimant  is,  upon  motion 
in  his  behalf,  heard,  considered  and  denied,  his  claim  be- 
comes resjydicata^  and  he  cannot  maintain  assumpsit  for 
the  same  money.*     Proceedings  supplementary  to  execu- 
tion under  the  Code  of  California,  requiring  the  judgment 
debtor  to  appear  before  a  court  or  referee,  **to  answer  con- 
cerning his  property,   are  but  a  substitute  for  a  creditor's 
bill  at  common  law.     It  is  only  a  summary  method  of  purg- 
ing the  debtor's  conscience,  and  compelling  the  disclosure 
of  any  property  he  may  have  which  is  subject  to  execution. 
The  proceeding  was  intended  to  be  summary  and  effectual, 
and  affords  the  widest  scope  for  inquiry  concerning  the 
property  and  business  affairs  of  the  judgment  debtor.    It 
is  true  there  are  no  formal  issues  framed;  for  in  the  very 
nature  of  the  proceedings  it  would  generally  be  impossible 
to  frame  specific  issues  in  advance  of  the  examination  of 
the  judgment    debtor.    Nevertheless,    witnesses    may   be 
called  and  examined  on  either  side;  and  after  hearing  the 
case  the  court  or  referee  is  to  decide  what  property,  if  any, 
the  judgment  debtor  has  which  is  subject  to  be  applied  to 
the  satisfaction  of  the  judgment,  and  to  direct  its  applica- 
tion accordingly.   The  proceeding  is  purely  judicial,  involv- 
ing an  examination  into  the  facts  upon  sworn  testimony, 
and  the  decision  of  questions  of  law  arising  on  the  facts 
proved.     The  judgment  creditor  and  debtor  are  parties  to 
the  proceeding,  and  each  is  at  liberty  to  call  and  examine 
witnesses  in  respect  to  any  contested  fact  which  may  be 
brought  in  issue  in  the  course  of  the  proceeding.     If  the 
parties  to  such  a  proceeding,  as  between  themselves  and 
privies,  are  not  estopped  from  again  litigating  the  same 
matters  in  another  form  of  action,  the  whole  proceeding 
would  be  but  a  judicial  farce,  accomplishing  no  useful  end." 
It  is  too  plain  for  argument,  that  after  an  adjudication  in 

iBoggs  V.  Clark,  37  Gal.  236. 

sLaDgdon  v.  Rbiford,  20  Ala.  532;  Noble  v.  Cope,  50  Penn.  S.  17. 
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snch  a  proceeding,  in  reference  to  the  liabilily  of  properiy 
to  be  applied  to  the  satisfaction  of  the  execution,  the  only 
remedy  left  either  of  the  parties  is  by  taking  an  appeal,  and 
that  while  the  adjudication  remains  in  force  both  parties 
are  estopped  from  litigating  the  same  question,  in  any  other 
case  or  by  any  other  form  of  proceeding.^ 

g  328.  Effect  of  Appeal. — ^In  California,*  and  Louisiana, » 
an  appeal  is  considered  as  suspending  the  operation  of  a 
judgment  for  all  purposes,  so  that  it  is  not  admissible  as  evi- 
dence in  any  controversy  between,  the  parties.     This  posi- 
tion is  not  sustained  by  the  decisions  in  other  States.     On 
the  contrary,  the  effect  of  an  appeal  with  proper  bond  to 
stay  proceedings,  is  held  to  be,  that  it  suspends  the  right 
to  execution,  but  leaves  the  judgment,  until  annulled  or 
reversed,  binding  upon  the  parties  as  to  every  question 
directly  decided.  *     In  Connecticut,  the  operation  of  an  ap- 
peal depends  upon  the  character  of  the  jurisdiction  of  the 
appellate  court.     If  the  latter  court  has  authority  to  try  the 
cause  de  novOy  and  to  settle  the  controversy  by  a  judgment 
of  its  own,  and  to  enforce  such  judgment  by  its  own  pro- 
cess, then  it  is  plain  that  by  the  appeal  the  judgment  of 
the  inferior  court  is  not  merely  suspended,  it  is  vacated  and 
set  aside,   and  can  no  longer  have  effect  as  an  estoppel. 
But  if  the  appeal  is  in  the  nature  of  a  writ  of  error,  confer- 
ring power  on  the  appellate  court  to  determine  such  errors 
as  may  have  occurred  at  the  trial  or  in  the  decisiop  of  the 
cause,  and  giving  the  court,  upon  such  determination,  no 
other  authority  than  that  of  reversing,  modifying  or  affirm- 
ing the  judgment  of  the  inferior  court,  and  of  remitting 
the  case  back  to  the  tribunal  whence  it  came,  that  such 
tribunal  may  conform  its  judgments  and  proceedings  to  the 
views  of  its  superior;  then  the  judgment  appealed  from 
does  not,  until  vacated  or  reversed,   cease  to  operate  as  a 
merger  and  a  bar.' 

g  329.     After  Acquired  Rights. — From  the  rule  that  an 
adjudication  affects  no  claims  which  the  parties  had  no 


'McCnUotigh  V.  Clark,  April  Term, 
1871,  in  Stipreme  Court  of  Cal. 

s Woodbury  v.  Bowman,  18  Cal. 
634. 

3 Byrne  v.  Prather,  14  La.  An.  653. 

AHage  V.  Harpending,  49  Barb.  166; 


Harris  v.  Hammond,  18  How.  P.  123; 
Barton  V.  Burton,  28  Ind.  342;  NiU 
u.  Comparet,  16  Ind.  107. 

ft  Bank  of  N.  A.  v,  Wheeler,  28 
Conn.  433;  Curtis  v  Beardsley,  15 
Conn.  518. 
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opportunity  to  litigate,  it  results  that  no  judgment  or  decree 
can  prejudice  rights  which  had  not  accrued  to  either  of  the 
parties  at  the  time  of  its  rendition.  A  decision  that  a  right 
exists,  or  that  a  wrongful  act  has  been  committed,  leaves 
the  parties  at  liberty  to  show,  at  a  future  time,  that  since 
the  decision  was  pronounced  the  right  has  expired  or  the 
wrong  has  been  abated.  ^  Intervening  events  affecting  the 
issue  may  be  shown  to  prevent  a  former  judgment  from 
being  conclusive,  even  where  the  title  has  been  tried  in  a 
writ  of  entry.*  While  a  judgment  of  a  court  on  the  appli- 
cation of  a  parent  for  the  custody  of  a  child  is  res  judicata 
as  long  as  the  circumstances  continue  the  same,  it  ceases  to 
be  so  whenever  any  change  takes  place  in  those  circum- 
stances.' U;ider  no  circumstances  will  a  judgment  or 
decree  take  effect  upon  rights  not  then  existing.^  If  a  de- 
cree be  entered  quieting  title  and  enjoining  the  defendant 
from  making  any  further  contest  against  the  plaintiff's  title, 
this  general  langusige  will  be  confined  to  rights  in  issue,  and 
will  not  prevent  the  plaintiff  from  asserting  a  subsequently 
acquired  title.  •  But  a  judgment  is  conclusive  upon  every 
right  and  title  which  the  parties  might  have  asserted,  and 
does  not  become  less  final  because  the  losing  party  after- 
wards receives  another  and  more  formal  evidence  of  title. 
If  defendant  has  made  proof  and  payment  under  the  pre- 
emption laws  before  judgment  against  him,  and  afterwards 
procures  a  patent,  this  is  not  a  **new  title"  upon  which  he 
may  make  another  contest.  ''It  is  merely  a  formal  assur- 
ance of  the  estate  which  he  had  already  acquired  by  proof 
and  payment."' 

g  330.  Defaults  and  Admissions.— The  rule,  that  a 
judgment  is  conclusive  of  every  fact  necessary  to  uphold  it, 
admits  of  no  exceptions;  and  is  equally  applicable,  whether 
the  final  adjudication  resulted  from  the  most  tedious  and 
stubborn  litigation,  or  from  a  suit  in  which  no  obstacle  was 


1  McKissick  V.  McEissick,  6  Humph. 
75;  Gluckauf  v.  Beed,  22  Gal.  4b8; 
Parker  v.  Standish,  3  Pick.  288; 
Dwyerv.  Goyan,  29  Iowa,  126;  Keafie 
V.  Neafie,  7  Johns.  Gh.  1. 

K Perkins  v.  Parker,  10  Allen,  22; 
Morse  v.  Marshall,  97  Mass.  519. 


3 People  V.  Mercein,  3  Hill,  416. 
4  Jones  V.  Petaluma,  36  Gal.  230. 
6  Reed  t?.  Galderwood,  32  Gal.  109. 
6Byersv.  Neal,  Sapreme  Gourt  of 
Gal.,  January  Term,  1872. 
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presented  to  defeat  or  delay  plaintiff's  recovery.^  A  judg- 
ment by  default  is  attended  with  the  same  legal  conse- 
quences as  if  there  had  been  a  verdict  for  the  plaintiff. 
There  exists  no  solid  distinction  between  a  title  confessed 
(^  and  one  tried  and  determined."'*  A  stipulation  between 
the  parties,  that  a  particular  kind  of  judgment  may  be  en- 
tered, while  it  ought  to  regulate  the  entry,  has  no  subse- 
quent effect.  It  does  not  alter  the  character  of  the  judgment 
actually  entered,  even  if  the  entry  be  different  from  that 
provided  for  in  the  stipulation.*  In  cases  where  no  default 
is  entered,  the  admissions  made  by  either  of  the  parties, 
whether  in  direct  terms  or  by  failure  to  traverse  material 
allegations  when  called  upon  to  do  so,  are  as  conclusive  and 
as  available  as  a  bar,  as  if  they  were  proved  by  witnesses. ' 
An  admission  by  way  of  a  demurrer  to  a  pleading,  is  just  as 
effective  in  favor  of  the  opposite  party  as  though  made  (yre. 
teniis  before  a  jury.^  If  the  tenant,  in  a  writ  of  entry,  plead 
non-tenure,  and  the  plea  be  admitted  by  the  plaintiff,  it 
operates  as  an  estoppel  of  record  in  the  same  manner  and 
to  the  same  extent  as  if  found  by  a  jury.*  Also,  if  the  de- 
fendant interpose  a  good  plea  in  bar,  to  which  plaintiff 
makes  no  reply,  and  the  court  on  that  account  orders  judg- 
ment to  be  entered  that  the  case  be  dismissed,  such  judg- 
ment, though  informal,  is  good  as  a  plea  in  bar.  < 

g  331.  English  Cases. — ^The  decisions  in  England  are, 
no  doubt,  somewhat  at  variance  with  those  in  this  country 
in  regard  to  the  effect  of  declining  to  traverse  a  material 
issue  tendered  by  the  opposite  party.  The  tendency  there 
is  to  confiue  the  estoppel  to  matters  disputed.  **A  party 
is  estopped  from  saying  that  any  issue  was  improperly  de- 
cided,  but  he  is  not  estopped  in  a  future  action  by  an 


1  Judgment  by  consent  is  binding 
res  judicata.  Ellis  v.  Mills,  28  Tex. 
684;  Fletcher  v.  Holmes,  25  Ind.  458; 
Dunn  v.  Pipes,  20  La.  An.  276;  Derby 
V.  Jacqnes,  1  Clif.  G.  C.  425.  But  in 
£ngland,  the  application  of  the  prin- 
oiples  of  r€8  Judkuta  to  consent  judg- 
ments is  denied  by  the  highest  tri- 
bunal in  the  land.  Jenkins  v.  Bob- 
erton,  1  H.  L.  Scotch,  117.  See  also 
Goucher  t.  Chiyton,  11  Jur.  N.  S.  107. 


^'Bradford  v.  Bradford,  5  Conn.  127; 
Gates  V.  Preston,  41  N.  Y.  113;  Green 
V.  Hamilton,  16  Md.  317;  Note  270  to 
Ph.  Et. 

sSemple  v,  Wright,  32  Cal.  659. 

3Bouchaad  v.  Dias,  3  Denio,  243. 

4Hotchkiss  V.  Hunt,  56  Mai.  252. 

0  Campbell  v.  Mayhugh,  15  B.  Monr. 
145. 
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admission  on  the  record.  He  is  not  to  be  estopped  b;  an; 
matter  not  in  dispute  and  npon  whicli  the  jury  never  gave 
judgment. '  A  lessee  was  sued  apou  a  lease  and  made  an 
ineffectnal  defense.  Afterwards,  being  sued  for  snbse- 
qnently  accruing  rent  under  the  same  lease,  he  answered 
that,  prior  to  the  former  action,  the  lease  had  been  annulled 
by  an  agreement  between  the  parties  substituting  another 
and  different  lease  in  its  stead.  This  defense  was  not  sug- 
gested in  the  prior  suit,  though  as  available  in  that  as  in 
the  second.  The  former  judgment  was  decided  to  be  no 
bar  to  this  defense.  The  gronnds  of  this  decision  were, 
that  a  default,  or  an  admission  by  neglect  to  traverse  in  an 
action  upon  any  contract,  admits  nothing  but  the  execution 
of  the  contract,  and  leaves  the  defendant  at  liberty  to  show, 
in  a  future  action,  any  defense  arising  under  the  contract 
since  its  execution,  and  that  "nobody  ever  heard  of  a  de- 
fendant being  precluded  from  setting  up  a  defense  in  a 
second  action  because  he  did  not  avail  himself  of  the  oppor- 
tunity of  setting  it  up  in  the  first  action."  We  submit,  how- 
ever, that  this  position  is  clearly  untenable.  The  judgment  in 
the  first  action  being  for  rent  upon  a  lease,  could  only  be 
supported  by  a  valid  lease  existing  in  full  force  until  and 
including  the  latest  period  of  time  for  which  rent  was 
allowed.  The  judgment  for  defendant  in  the  second  action 
could  only  be  npheld,  under  the  issues  made  in  that  action, 
on  the  ground  that  the  lease  was  inoperative  during  the 
time  for  which  rent  was  recovered  on  it  in  the  first  action. 
It  is  impossible  that  the  second  judgment  was  not  in  titter 
disregard  of  the  first,  when  the  facts  necessary  to  uphold 
the  one  are  irreconcilable  with  the  facts  necessary  to  uphold 
the  other. 

g  332.     I>ast  Judgment  Prevails. — Bights  acquired  by 
virtue  of  a  judgment  or  decree  are  liable  to  be  terminated 
in  the  same  manner.     Thus,  if  two  Mexican  Grants  are  so 
confirmed  at  dififerent 
in  both  decrees,  and  tl 
a  party  to  the  second  c 
decree  in  his  favor  as  ; 
the  second  decree.'     ! 

iCitrter  v,  JomeB,  2  D.  t 
See  eoalra  Boilaan  v.  BnUei 
605,661. 
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making  B.  a  pariy  to  the  suit  as  a  subsequent  incumbrancer, 
and  obtained  a  decree  against  B.  as  such;  and  B.  afterwards 
foreclosed  his  mortgage,  making  A.  a  party  as  a  subsequent 
incumbrancer,  and  also  obtained  a  decree,  it  was  decided, 
that  if  ''A/'  wished  to  avail  himself  of  his  decree,  he  should 
have  set  it  up  in  the  second  action,  and  that,  not  haying 
done  so,  his  rights  under  it  were  lost.  ^ 

g  333.  Reversal. — The  reyersal  of  a  judgment  is  a  com- 
plete extinguishment  of  the  estoppel.  It  may  still  have 
effect  as  a  mimiment  of  title  in  favor  of  a  purchaser  under 
it;  but  this  benefit  does  not  extend  to  any  collateral  fact 
found  by  the  verdict  or  judgment.  * 

1  Cooley  17.  Brayton,  16  Iowa,  IQ. 
iWood  V.  Jacluon.  8  Wend.  0. 
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CHAPTEE  Xin. 


IMPEACHING  JUDGMENTS. 


I  334.  When  Impeaohable  and  by  Whom.  • 

I  335.  What  Strangers  may  Impeach. 
I  336.  For  Fraud  and  OoUaaion. 
I  337.  For  Error. 

g  334.  When  Impeaohable  and  by  Whom. — We  have 
already  shown  the  final  and  conclusive  nature  generally 
conceded  to  belong  to  judgments,  sought  to  be  attacked 
upon  jurisdictional  or  upon  other  grounds.  But  there  are 
a  few  instances  in  which,  it  is  said,  judgments  may  be  im- 
peached. A  general  statement  of  the  law  upon  this  subject, 
announced  with  great  apparent  confidence  in  its  correct- 
ness, has  been  made  in  the  following  language:  ^'The  dis- 
tinction between  cases  in  which  judgments  may  and  those 
in  which  they  may  not  be  impeached  collaterally,  as  derived 
from  the  authorities  and  founded  in  common  sense,  may  be 
stated  thus:  They  may  be  impeached  by  facts  involving 
fraud  or  collusion,  but  which  were  not  before  the  court  or 
involved  in  the  issue  or  matter  upon  which  the  judgment 
was  rendered.  They  may  not  be  impeached  for  any  facts, 
whether  involving  fraud  or  collusion  or  not,  or  even  perjury, 
which  were  necessarily  before  the  court  and  passed  upon.'** 
But  this  language,  in  our  judgment,  does  not  correctly  state 
the  distinction.  It  is  true,  that  fraud  and  collusion  are  the 
chief  grounds  available  for  the  purpose  of  impeaching  a 
judgment.  But  they  are  not  available  for  the  purposes  of 
impeachment,  merely  because  they  were  not  before  the 
court  nor  involved  in  any  of  the  issues  in  the  former  action. 
The  parties  to  an  action  can  not  impeach  or  set  at  naught 
the  judgment,  in  any  collateral  proceeding,  on  the  ground 
that  it  was  obtained  through  fraud  or  collusion.  It  is  their 
business  to  see  that  it  is  not  so  obtained.  If,  without  any 
fault  or  neglect  of  one  party,  his  adversary  succeeds,  by 

>The  Acorn,  2  Abb.  U.  S.  455. 
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fraud,  in  obtaining  an  inequitable  and  unauthorized  judg- 
ment, he  must  take  some  proceeding  prescribed  by  law  to 
annul  the  judgment,  and  can  not,  in  the  absence  of  such 
amiulment,  treat  it  as  invalid.  It  is  only  third  persons  who 
have  the  right  to  collaterally  impeach  judgments.  They 
are  accorded  this  right  because,  not  being  parties  to  the 
action,  nothing  determined  by  it  is,  as  to  them,  res  judicata. 
The  rule  is  correctly  stated  in  Cowen,  Hill  &  Edwards' 
Note  291  to  Phillips'  on  Evidence,  as  follows :  '  *  Judgments  of 
any  court  can  be  impeached  by  strangers  to  them,  for  fraud 
or  collusion;  but  no  judgment  can  be  impeached  for  fraud 
by  a  party  or  privy  to  it."' 

g  335.  What  Strangers  May  Impeaoh. — It  must  not, 
however,  be  understood  that  aU  strangers  are  entitled  to 
impeach  a  judgment.  It  is  only  those  strangers  who,  if  the 
judgment  were  given  full  credit  and  effect,  would  be  preju- 
diced in  regard  to  some  pre-existing  right,  that  are  permit- 
ted to  impeach  the  judgment.  Being  neither  parties  to  the 
action,  nor  entitled  to  manage  the  cause  nor  appeal  from 
the  judgment,  they  are,  by  law,  allowed  to  impeach  it, 
whenever  it  is  attempted  to  be  enforced  against  them. 

g  336.  Fraud. — ^Whenever  a  judgment  or  decree  is  pro- 
cured through  the  fraud  of  either  of  the  parties,  or  by  the 
collusion  of  both,  for  the  purpose  of  defrauding  some  third 
person,  he  may  escape  from  the  injury  thus  attempted  by 
showing,  even  in  a  collateral  proceeding,  the  fraud  or  collu- 
sion by  which  the  judgment  or  decree  was  obtained.* 

§  337.  Error. — ''It  is  a  general  and  established  rule, 
that  when  a  party's  right  may  be  collaterally  affected  by  a 
judgment,  which,  for  any  cause,  is  erroneous  and  void,  but 
which  he  cannot  bring  a  writ  of  error  to  reverse,  he  may, 
without  reversing  it,  prove  it  was  erroneous  and  void  in  any 
suit  in  which  its  validity  is  brought  in  question.'" 


■Ghreene  v.  Greenei  2  Gray,  361; 
Peck  V.  Woodbridge,  3  Day,  30;  Field 
V.  Sanderson,  34  Mo.  542;  Callahan  v. 
Griswold,  9  Mo.  784;  Mason  v.  Mes- 
senger, 17  Iowa,  261;  Townsend  v. 
Kerns,  2  Watts,  183;  Osborne  v.  Moss, 
7  Johns.  161;  Mosely  v.  Mosely,  15 
N.  Y.  334. 

s  Atkinson  v.  Allen,  12  Verm.  617; 
Ordinary  t?.  Wallace,  2  Bich.  S.  G.  460; 


BeArmond  v.  Adams,  25  Ind.  455; 
Hackettv.  Manlove,  14  Gal.  85;  Hall  v. 
Hamlin,  2  Watts,  354;  Sidensharker 
V.  Sidensparker,  62  Me.  481;  Crosby 
V.  Leng,  12  East.  409;  Lloyd  v.  Mad- 
doi,  Moore,  917. 

sVose  V,  Morton,  4  Cash.  27;  Leon- 
ard V.  Bryant,  11  Met.  370;  Down  v. 
Fuller,  2  Met.  136;  Griswold  v.Stewart, 
4  Cow.  458. 
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CHAPTER  XIV. 


OF  THE  JUDGMENT  LIEN. 

PART  I.— NATURE  AND  CREATION  OF  THE  LIEN. 

I  338.  Nature  of. 

I  339.  Creation  of. 

I  340.  Final  Judgments. 

I  841.  Controlled  by  Law. 

I  342.  Includes  Interest. 

I  343.  Docketing. 

I  844.  Docketing,  Oorreetlon  of. 

I  346.  Docketing,  Judgment  of  Appellate  Oouit. 

I  346.  Docketing,  Justice's  Judgment. 

I  847.  Docketing^  Spelling  of  names  in. 

PART  II.— ESTATES  AND  INTERESTS  AFFECTED  BY  THE  UEN. 

I  34a  Equitable  EsUtes. 

I  349.  Equity  of  Redemption. 

I  860.  Lands  firandulently  conveyed. 

I  861.  Fixtures. 

i  363.  Bents. 

i  363.  Term  of  Tears. 

I  864.  Lands  not  in  possession. 

I  366.  Lands  exempt  from  execution. 

f  366.  Interests  affected. 

I  367.  Limited  to  Actual  Interest  of  Debtor. 

I  868.  Against  Trustees  and  Administrators. 

I  869.  Lands  Intended  to  be  conreyed. 

f  860.  Vendor's  Lien. 

f  861.  Property  of  Wife. 

f  86i.  Equitoble  Lien. 

f  368.  Interests  of  Tendees  and  of  Vendors. 

f  864.  Vendee  entitled  to  notice  of  Liens  against  Vendor  after  sale  if  in  possession. 

I  366.  Judgment  for  Putchase  Money. 

I  366.  Precedence  oyer  Unrecorded  Deeds,  etc 

I  367.  After  acquired  title. 

I  868.  After  acquired  title,  precedence  of  Liens  on. 

PART  m.— OF  THE  PRIORITY  OF  JUDGMENT  LIENS. 

• 
I  369.  Judgments  of  same  term. 

I  370.  Fractions  of  a  day. 

f  371.  Offlce^ours. 

I  872.  Judgment  on  day  of  sale. 

I  873.  Oonreyance  or  Incumbrance  of  Land  simultaneously  with  its  acquisition. 

I  874.  Priority  acquired  by  diligence. 

S  876.  Priority  acquired  by  superior  equity. 

I  876.  On  writ  of  error  bond. 

I  877.  Siles  under  Junior  Judgments. 

i  878.  Prefeired  debts  to  United  SUtes. 
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PART  IV.— or  THE  SUSPENSION  AND  DISCHAEGE  OF  LIENS. 

i  379.  Sappenaion  hj  Ca.  Sa. 

I  380.  Suspexision  by  Forthcomtng  Bond. 

f  381.  YAoation  and  Bestoration  of  Judgment 

i  382.  Stay  of  Szeoution  on  Appeal. 

I  383.  Dormant  Execution. 

f  384.  Dlactaarge  by  act  of  defendant . 

I  385.  New  Oonnty. 

I  388.  By  non-claim. 

f  387.  Diadiarge  through  Fraud. 

I  3H8.  Discharge  by  merger  of  Judgment. 

f  889.  Oannot  be  restored  by  agreement. 

I  390.  Discharge  by  sale. 

I  391.  Payment  without  discharge. 

PART  v.— EXTENDING  AND  REVIVING. 

I  392.  Scire  FacUiAom  not. 
^  393.  Inability  to  execute  process, 
f  394.  8ale  after  expiration  of  Lien. 
I  305.  Equity  will  not  extend  nor  limit. 
I  398.  Transcript  from  another  County. 

PART  VI. 
I  397.  Liens  for  future  sdranoes. 

PART  VII.— FORECLOSURE  SUITS. 

I  398.  Merger  of  Lien. 

I  399.  Bsle  to  satlsiy  Senior  and  Junior  Liens. 

I  400.  Surplus  Proceeds. 

I  401.  Of  different  kinds  of  decrees. 

I  402.  Liens  restricted  by  Stotute. 

PART  Vin.— JUDGMENTS  IN  THE  FEDERAL  COURTS. 

I  403b  Adoption  of  State  Laws. 

I  404.  How  State  Laws  were  adopted. 

I  405.  Ck>^xtensiTe  with  Jurisdiction  of  Court. 

I  406.  Decrees  in  Admiralty. 

PART  I— NATURE  AND  CREATION  OF  THE  LIEN. 

§  338.  Nature  of  Judgment  Lien. — '^A  judgment  is 
not  a  specific  lien  on  any  particular  real  estate  of  the  judg- 
ment debtor,  but  a  general  lien  upon  all  his  real  estate, 
subject  to  all  prior  liens,  either  legal  or  equitable,  irrespec- 
tive of  any  knowledge  of  the  judgment  creditor  as  to  the 
existence  of  such  liens. '^^  ''In  short,  a  judgment  creditor 
has  no  ju8  in  re,  but  a  mere  power  to  make  his  general  lien 
effectual,  by  following  up  the  steps  of  the  law,  and  consum- 
mating his  judgment  by  an  execution  and  levy  on  the  land. 

1  Rodgera  t;.  Bonner,  45  N.  Y.  379. 
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If  the  debtor  should  sell  the  estate,  he  has  no  right  to  fol- 
low the  proceeds  of  the  sale  into  the  hands  of  the  vendor 
or  vendee,  or  to  claim  the  purchase  money  in  the  hands  of 
the  latter.  ^ '  A  judgment  lien  on  land  constitutes  no  property 
or  right  in  the  land  itself.  It  only  confers  a  right  to  levy 
on  the  same  to  the  exclusion  of  other  adverse  interests, 
subsequent  to  the  judgment;  and  when  a  levy  is  actually 
made  on  the  same,  the  title  of  the  creditor  for  this  purpose 
relates  back  to  the  time  of  the  judgment,  so  as  to  cut  out 
intermediate  incumbrances.  Subject  to  this,  the  defend- 
ant may  convey  the  land."*  ''The  lien,  if  not  an  effect  of 
the  judgment,  is  inseparably  connected  with  it.  And  this 
is  the  case,  whether  the  lien  was  created  by  the  judgment 
and  execution  or  by  statute.  And,  in  either  case,  where 
the  right  has  attached  in  the  courts  of  the  United  States,  a 
State  has  no  power,  by  legislation  or  otherwise,  to  modify 
or  impair  it."  Therefore,  a  State  law,  passed  after  the  ren- 
dition of  a  judgment  in  a  United  States  court,  requiring 
judgments  to  be  recorded  in  a  particular  way,  in  order  to 
make  them  a  lien,  does  not  impair  or  affect  the  lien  of  such 
existing  judgment,  though  it  be  not  recorded."* 

g  339.  Creation  of  the  Iden. — The  statutes  of  the  sev- 
eral States  of  this  Union  generally  declare  that  judgments 
shall  be  liens  for  some  specified  period  of  time,  from  the 
date  either  of  their  docketing  or  of  their  rendition.  But 
the  lien  undoubtedly  existed  by  virtue  of  the  common  law. 
The  statutes,  therefore,  only  declare  and  limit  the  common 
law  rules  on  this  subject.  "We  find  it  laid  down  by  com- 
pilers and  by  commentators  on  the  law  of  England,  that  the 
lien  of  judgments  upon  lands  in  that  country  was  created  by 
the  statute  de  mercatoribus,  also  styled  the  Statute  of  Acton 
Bumell,  11th  of  Edward  the  First,  and  by  the  Statute  of 
Westminster  2d,  13th  Edward  the  First,  chapter  18,  by  the 
latter  of  which  statutes  the  writ  of  elegit  was  given,  by 
enacting  that  'he  who  recovereth  in  debt  or  damages,  may 
have  either  a^erf  facias  on  the  chattels  of  the  debtor,  or  a 
writ  on  which  the  sheriff  shall  deliver  to  him  all  the  chattels 
of  the  debtor,  saving  only  his  oxen,  and  beasts  of  the 

1  Conrad  v.  Insurance  Co.,  1  Pet.  387,  443. 
sMassingiU  v.  Downs,  7  How.  U.  S.  760. 
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plough,  and  half  of  his  land,  till  the  debt  be  levied  upon  a 
reasonable  price  or  extent.'"' 

In  3d  Bac.  Ab.  Execution  D.,  p.  392,  the  law  is  thus 
stated :  ''When  the  plaintiff  has  judgment,  he  has  his  election 
to  sue  out  what  execution  he  pleases;  but  he  can  not  regu- 
larly take  out  two  different  executions  on  the  same  judg- 
ment, nor  a  second  of  the  same  nature,  unless  upon  failure 
of  satisfaction  out  of  the  first.  Therefore,  if  the  plaintiff, 
upon  a  judgment  or  recognizance  at  common  law,  sues  oat 
an  elegit,  he  can  have  no  capias  ad  satisfaciendum  afterwards 
to  take  the  body,  because  he  hath  determined  his  choice, 
by  that  writ,  to  the  goods  and' chattels  and  a  moiety  of  the 
land,  which  having  been  entered  upon  record,  he  is  thereby 
estopped,  and  though  he  takes  but  an  acre  of  land  in  execu- 
tion, yet  it  is  held  a  satisfaction  of  the  debt,  be  it  never  so 
great,  because  in  time  it  may  come  out.  The  exceptions 
to  this  restriction  of  the  plaintiff's  right  to  another  execu- 
tion, are  the  return  of  nihil  on  the  first,  and  the  return  of 
the  sheriff,  that  he  hath  levied  only  on  the  goods  of  the 
defendant;  because,  plaintiff  being  entitled  to  levy  on  the 
land  also,  should  not  be  precluded  from  the  benefit  confer- 
red by  the  statute.  But  if  the  land  be  delivered,  though  of 
never  so  little  value,  that  will  be  a  bar,  if  the  sheriff  hath 
delivered  a  moiety  of  the  land  according  to  the  statute."^ 

In  Virginia,  Maryland  and  Mississippi,  in  the  absence  of 
any  statute,  judgments  were  always  considered  as  liens  by 
virtue  of  the  common  law.  The  lien  was  inseparably  asso- 
ciated with  the  right  to  take  out  an  elegit.  If  this  right 
was  suspended,  the  land  was  free  from  the  lien  during  such 
suspension.  If  the  right  to  take  out  an  elegit  continued 
though  a  fieri  facias  had  already  issued  and  was  still  out, 
the  lien  continued  though  a  levy  had  been  made  under  the 
fierifadas^ 

g  340.    Final  Judgments. — Because  the  lien  of  a  judg- 


1  Bac.  Ab.  Tit.  Ex. 

sSnead  v,  McCoull,  12  How.  U.  S. 
407.  Bee  also,  in  relation  to  the  cre- 
ation of  the  lien  at  common  law  and 
its  inseparable  connection  with  the 
right  to  issue  the  elegit,  Bankin  v. 
Scott,  12  Wheat.  177 ;  Scriba  v.  Deanes, 
1  Brock,  166;  Bank  of  U.  S.  v.  Win- 


ston's £xr.  2  Brock,  252;  Barton  v. 
Smith,  13  Pet.  464;  Shrew  v.  Jones,  2 
McL.  78. 

sMassingiU  v.  Downs,  7  How.  760; 
U.  S.  V.  Morrison,  4  Pet.  124;  Tay- 
loe  V.  Thompson,  5  Pet.  358;  Barton 
v.  Smith,  13  Pet.  464. 
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ment  is  inseparably  associated  witli  tlie  elegit  or  with  tlie 
right  to  take  lands  in  execution,  it  follows  that  there  can 
be  no  lien  except  upon  such  judgments  as  the  plaintiff  is 
entitled  to  satisfy  by  levy  upon  the  lands  of  the  debtor. 
A  judgment  by  default  which  is  interlocutory  in  its  nature, 
and  which  cannot  become  final  until  the  amount  is  ascer- 
tained, is  of  itself  no  lien,  nor  will  the  lien  of  the  final 
judgment  when  entered  thereon,  relate  back  to  the  entry  of 
interlocutory  judgment.^ 

g  341.  Includes  Interest. — The  lien  of  a  judgment  in- 
cludes all  amounts  for  which^execution  may  properly  issue. 
In  the  absence  of  any  statutory  provision,  interest  could 
be  recovered  only  by  an  action  on  the  judgment;  and  was 
therefore  no  lien  until  it  merged  into  the  second  judgment. 
But  in  all  cases  where  the  statute  has  provided  for  the  col- 
lection of  interest  by  execution,  it  is  as  much  a  lien  as  the 
principal  sum  recovered.  * 

g  342.  Lien  not  sul\jeot  to  Control  of  the  Court. — ^The 
lien  of  a  judgment  or  decree  is  regulated  by  law;  and  can- 
not be  restrained  or  extended  by  the  court  so  as  to  take 
effect  upon  particular  real  estate. '  Its  general  nature  can- 
not be  made  special.  ''While  courts  of  law  have  generally 
the  power  to  revoke,  correct  or  quash  their  own  process  in 
the  course  of  their  ordinary  jurisdiction,  there  is  a  manifest 
impropriety  in  a  court  of  law  undertaking  to  grant  relief, 
on  the  ground  of  equities  existing  outside  of  the  process 
in  favor  of  one  not  a  party  to  the  suit."*  The  character  of 
the  cause  of  action  does  not  affect  the  nature  of  the  lien. 
Therefore  a  judgment  for  purchase  money  has  no  lien 
superior  to  that  of  a  judgment  on  any  other  cause  of  action.' 

g  343.  Docketing. — "The  dogget,  or  as  it  is  commonly 
called  the  docket  or  docquet,  is  an  index  to  the  judgment 
invented  by  courts  for  their  own  ease,  and  the  security  of 
purchasers,  to  avoid  the  trouble  and  inconvenience  of  turn- 
ing over  the  rolls  at  large.  The  practice  of  docketing 
judgments  seems  to  have  obtained  as  early  as  the  reign  of 
Henry  the  Eighth,  in  the  Court  of  Common  Pleas,  where 


1  Davidson  v.  Myers,  24  Md.  538. 
S  Mower  v.  Kip,  2  Ed.   Gh.    165; 
Winslow  V.  Ancrain,  1  McG.  Oh.  105. 
sCastro  v.  lilies,  13  Tex.  229. 


AClonts  V.  Bitch,  12  Fla.  633. 
8  Fisher  v.  Foote,  26  Tex.  Snpp. 
311. 
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the  dockets  are  entered  on  a  separate  roll  called  tlie  Docket 
Soil  or  Common  Docket,  which  is  of  so  high  an  authority 
as  to  even  warrant  an  amendment  of  the  judgment  itself. 
"But  in  the  King's  Bench  the  docket  was  originally  noth- 
ing more  than  a  note  on  parchment  or  paper,  containing  the 
Christian  and  surname  of  plaintiff  and  defendant,  the  debt 
and  damages  recovered,  with  the  term  and  number  of  the 
judgment  roll."^     While  judgments  are  for  other  purposes 
valid  as  soon  as  rendered,  they  do  not  become  liens  upon 
real  estate,  at  least  against  subsequent  purchasers  without 
notice,  until  docketed.'     Such  purchasers  are  not  bound  to 
examine  for  judgment  liens  further  than  to  look  into  the 
proper  dockets.     If  the  clefk  or  prothonotary  fails  to  make 
the  proper  entries  in  his  dockets,  the  only  remedy  of  an 
aggrieved  judgment  creditor  is  by  action  against  the  officer.' 
If  a  subsequent  judgment  be  first  docketed,  a  purchaser 
under  it  will  obtain  the  title  to  the  real  estate  sold,  free 
from  the  lien  of  a  prior  undocketed  judgment.^ 

g  344.  Correcting  Docketing. — ^If ,  by  mistake,  the  judg- 
ment be  docketed  for  too  small  a  sum,  the  docketing  may, 
on  motion,  be  corrected;  but  not  to  afifect  the  rights  of  pur- 
chasers and  incumbrancers  acquired  prior  to  the  correc- 
tion.' 

g  345.  Judgment  in  Appellate  Court. — ^If,  on  appeal, 
the  judgment  of  the  inferior  court  be  affirmed  with  costs 
or  damages,  these  costs  and  damages  do  not  constitute  a 
lien  until  docketed  in  the  lower  court.  If  it  were  other- 
wise, purchasers  could  never  ascertain  what  burthens  were 
imposed  upon  real  estate  by  judgments  until  the  last  mo- 
ments during  which  appellate  authority  can  be  exercised 
had  elapsed." 

g  346.  Justice's  Judgment. — ^In  California,  Justices  of 
the  Peace  are  not  authorized  to  keep  a  docket.  Their  judg- 
ments become  liens  when  transcripts  thereof,  certified  by 
the  justice,  are  filed  in  the  office  of  the  County  Becorder. 
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ottr  own  language.**^  A  docketing  against  "  A«  Jones"  is 
sufficient  to  charge  the  lands  of  ''Abel  Jones,"  if  he  nni- 
formly  writes  his  christian  name  with  the  initial  only,  and 
there  is  no  other  "A.  Jones"  in  the  same  conntj.*  The 
addition  of  ''junior,"  being  no  part  of  a  mans  name,  is 
not  essential  to  a  docketing  against  a  son,  though  his  father 
has  the  same  name  and  resides  in  the  same  county.'  Under 
a  law  requiring  that  the  docket  "particulariy  state  and  set 
forth  the  names  of  the  parties,"  an  entry  of  the  firm  name 
of  the  defendants,  without  their  christian  names  creates  no 
lien.*  The  entry  under  the  letter  "G"  of  "Green,  Wfl- 
son  &  Mitchell,"  no  christian  names  being  shown,  imparts 
"no  notice  and  affects  neither  subsequent  purchasers,  nor 
judgment  creditors."*  A  judgment  against  defendant  by  a 
wrong  name,  being  Talid  against  him,  may  be  properly 
docketed  by  entering  the  correct  name  and  showing  also  the 
title  of  the  cause  as  it  stood  with  the  wrong  name.* 


PABT  II.— ESTATES  AND  ISTEBESTS  AFFECTED  BY  THE  LIEX. 

§  348.  Equitable  Interests. — ^At  common  law  a  judg- 
ment lien  did  not  attach  to  a  mere  equity, ''  though  the 
equity  were  accompanied  by  possession.*  This  rule  of  the 
common  law  prevails  in  soTeral  of  the  United  States,*  and 
is  generally  applied  in  the  absence  of  any  statute  undoubt- 
edly creating  a  different  rule.  Thus  though  a  statute  pro- 
vided that  a  judgment  should  "  be  a  lien  on  all  real  property 
of  the  judgment  debtor  not  exempt  from  execution,  owned 
by  him  in  the  county  at  the  time  of  docketing,"  it  was  held 
not  to  make  a  judgment  a  lien  on  the  equitable  title  of  the 
defendant.^®  This  conmion  law  rule  has  been  abolished  in 
England.  Judgments  in  that  country  are  liens  on  "all 
lands,  tenements,  rectories,  adTOwsons,  tithes,  rents  and 
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hereditaments  (including  lands  and  hereditaments  of  copy- 
hold or  customary  nature)  of  or  to  which  such  person  shall 
at  the  time  of  entering  such  judgment  or  at  any  timS  after- 
wards be  seized,  possessed  or  entitled  for  any  estate  or  in- 
terest whatever,  at  law  or  in  equity,  whether  in  possession, 
reversion,  remainder  or  expectancy,  or  over  which  such  per- 
son  shall  at  the  time  of  entering  such  judgment  or  at  any 
time  afterwards  have  any  disposing  power  which  he  might 
without  the  assent  of  another  exercise  for  his  own  benefit.  '^ 
Laws  having  substantially  the  same  effect  as  the  provisions 
just  quoted  from  the  English  statute,  are  in  force  in  a  ma- 
jority of  the  States  of  the  American  Union.  Equitable 
estates,  while  not  subject  to  any  judgment  lien  which  could 
be  recognized  and  enforced  at  law,  were,  in  equiiy,  as  much 
bound  by  such  lien  as  legal  estates  were.  ^  In  Pennsyl- 
vania, on  account  of  the  want  of  a  court  of  chancery,  tixe 
courts  were,  from  necessity,  obliged  to  treat  all  judgments 
as  having  an  immediate  operation  upon  equitable  as  well 
as  upon  legal  estates.  Therefore  a  party  who,  in  that  State, 
purchased  land,  paying  a  portion  of  the  purchase  money 
and  taking  possession,  but  who  has  not  received  any  con- 
veyance, has  an  estate  to  which  a  judgment  lien  may 
attach.^  Where  the  vendor  held  the  right  to  obtain  title 
on  certain  terms  from  the  State,  the  land  was  held  to  be 
bound  by  a  judgment  lien,  though  not  the  vendor  but  the 
vendee  complied  with  the  terms  and  obtained  the  patent.^ 
In  the  same  State,  several  legatees  agreed  to  take  land  in- 
stead of  the  money  which  would  arise  from  the  land  if  it 
were  sold.  It  was  held  that  a  judgment  against  one  of 
them,  rendered  after  such  agreement,  bound  his  share  as 
soon  as  it  was  set  apart  to  him.^ 

g  349.  Equity  of  Redemption.  An  equity  of  redemp- 
tion in  real  estate  is  subject  to  the  lien  of  a  judgment.  ^  If 
before  the  sale  under  a  decree  of  foreclosure  a  judgment  be 
docketed  against  the  defendant,  it  will  be  a  lien  on  the  sur- 
plus proceeds  arising  from  the  sale;  but  if  not  docketed 


11  and  2  Vict.  C.  110,  $13. 

sMichaox's  A.dm.  v.  Brown,  10 
Gratt.  612. 
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until  after  the  sale,  it  does  not  constitute  any  lien  on  such 
surplus.  ^  So  a  deed  of  trust,  made  to  secure  the  payment 
of  money,  giving  the  trustee  power  to  sell  in  case  of  non- 
payment, and  reserving  the  right  of  the  grantor  to  redeem, 
will  leave  the  grantor  with  an  interest  to  which  the  lien  of 
a  subsequent  judgment  will  attach.  If  the  trustee  sell  in 
pursuance  of  his  authority,  he  can  convey  title  clear  of  the 
lien.  The  surplus  proceeds  of  the  sale  a^e  subject  to  the 
lien,  while  in  the  hands  of  the  trustee.  But  he  is  not 
bound  to  search  the  records;  and  therefore  is  relieved  from 
all  liability,  if,  without  any  knowledge  of  the  existence  of 
any  judgment,  he  pays  over  the  surplus  without  regard  to 
the  lien.*  In  Illinois,  it  is  said  that  the  surplus,  after  sale 
by  trustee,  must  be  distributed  among  the  general  creditors, 
regardless  of  liens.  ^ 

g  350.  Ijands  Fraudulently  Conveyed. — In  some  of  the 
States,  lands  fraudulently  conveyed  to  avoid  the  payment 
of  debts  due  from  the  grantor,  are,  in  respects  to  the  rights 
of  judgment  creditors,  treated  as  though  no  conveyance 
were  made.  A  purchase  under  a  judgment  rendered 
against  the  grantor  subsequent  to  the  conveyance,  will 
obtain  the  superior  title  and  will  be  permitted  to  impeach 
the  former  deed  for  fraud. '^  In  other  States,  it  is  said  that 
a  fraudulent  conveyance  leaves  no  interest  in  the  grantor  to 
which  a  lien  can  attach.  That  judgments  rendered  against 
him  are  not  liens  on  the  real  estate  in  the  order  of  their 
rendition  nor  otherwise.  That  the  judgment  creditor  first 
proceeding  in  equity  to  set  aside  the  conveyance  and  to  sub- 
ject the  land  conveyed  to  the  payment  of  his  judgment, 
will  thereby  obtain  the  fruits  of  his  diligence  and  over- 
reach persons  having  prior  judgments  against  the  same 
grantor.  < 

g  351.  Fixtures. — Fixtures  pass  by  virtue  of  sales  under 
judgments.  Therefore,  if  the  statute  of  a  State,  the  rolling 
stock  of  railroads  are  made  fixtures,  they  are  subject  to 
judgment  liens.  ^ 

g  352.     Rents. — If,  upon  filing  a  biU  to  have  land  sold 


1  Sweet  t7.  Jaoocks,  6  Fai.  355. 
tCook  V.  DlUon,  9  Iowa,  407. 
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under  the  plaintiff's  judgment,  a  receiver  of  the  rents  and 
profits  be  appointed,  all  the  moneys  which  come  into  his 
hands  for  rents  are,  in  equity,  subject  to  the  lien  of  the 
judgment.  If  the  lands  be  sold,  for  a  sum  insufficient  to 
satisfy  the  plaintiffs  lien,  thene  funds  held  by  the  receiver 
are  immediately  applicable  towards  paying  the  balance 
due.* 

g  353.  Term  of  Years. — ^An  estate  in  lands  for  a  term 
of  years  being  at  common  law  a  chattel,  was  not  bound  by 
the  lien,  and  was  liable  to  be  affected  by  a  judgment  only 
through  a  levy  and  sale  under  an  execution  like  other  per- 
sonal property. « 

§  354.  By  the  common  law,  one  not  having  any  right  to 
present  possession,  could  not  be  regarded  as  having  any 
estate  in  lands.  Therefore,  if  one  have  a  right  to  the  posses- 
sion at  some  future  day,  he  may  transfer  his  right  before 
the  time  at  which  it  is  to  commence  takes  place  free  of 
any  judgment  recovered  against  him  before  the  time  for 
his  possession  arrives.^ 

g  355.  Property  Exempt  from  Execution. — ^We  have 
already  seen  that  the  lien  law  of  judgments  resulted  from, 
and  depended  upon  the  right  to  apply  the  real  estate  of  the 
judgment  debtor  to  the  satisfaction  of  the  debt.  Wherever 
this  right  does  not  exist,  by  virtue  of  some  law  exempting 
specified  property  from  execution  and  forced  sale,  no  judg- 
ment can,  as  to  such  property,  take  effect  as  a  lien.  Hence 
homesteads  exempted  from  execution  by  statute,  are  there- 
after, as  long  as  they  retain  their  homestead  character, 
clear  from  all  judgment  liens;  and  may,  notwithstanding 
judgments  docketed  against  their  owners,  be  by  them  con- 
veyed or  encumbered  without  furnishing  any  opportunity 
for  such  liens  to  attach.  But  if  the  relinquishment  of  the 
homestead  claim  so  far  precede  the  conveyance  of  the 
homestead,  that  they  cannot  be  regarded  as  simultaneous 
acts  then,  an  opportunity  being  given  for  the  attaching  of 
liens,  the  purchaser  receives  the  property  subject  to  all 
judgments  docketed  against  the  grantor  at  the  time  of  the 
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conTeyance.i  By  an  early  decision  of  the  Supreme  Court 
of  Wisconsin,  a  statute  providing  in  general  terms  that 
judgments  should  be  liens  on  all  the  defendant's  real  estate, 
was  construed  as  extending  such  liens  over  homesteads, 
which  by  law  were  exempt  from  sale  under  execution.  As 
a  consequence  of  this  construction,  the  owner  of  a  home- 
stead could  not  alienate  it,  without  at  the  same  moment  by 
removing  the  homestead  character  leaving  the  property 
liable  to  be  sold  under  any  judgment  against  the  alienor  at 
the  date  of  the  conveyance.'  As  a  judgment  is  no  lien  on 
a  homestead,  if  property,  by  abandonment  or  otherwise, 
lose  its  homestead  character,  prior  judgments  will  attach  as 
of  the  moment  of  the  abandonment,  and  will,  therefore, 
have  no  precedence  over  one  another;  and  the  judgment 
creditor  who  first  proceeds  to  enforce  his  judgment,  will 
thereby  gain  a  priority  over  the  other  judgment  creditors, 
and  will  be  entitled  to  have  his  judgment  first  satisfied  out 
of  the  late  homestead.' 

g  356.  The  Interests  afiboted  by  the  Lien. — Whenever 
a  lien  attaches  to  any  parcel  of  property,  it  becomes  a  charge 
upon  the  precise  interest  which  the  judgment  debtor  has, 
and  no  other.  The  apparent  interest  of  the  debtor  can 
neither  extend  nor  restrict  the  operation  of  the  lien,  so  that 
it  shall  encumber  any  greater  or  less  interest  than  the 
debtor  in  fact  possesses.  "  Under  our  system,  judgments 
are  liens  upon  all  interests  in  real  estate  legal  or  equitable. 
And  it  is  whoUy  immaterial,  as  between  the  parties  whether 
the  interest  of  the  judgment  debtor  appearst^of  record  or 
not."*  Where  judgments  are  liens  upon  equitable  interests, 
such  interests  are  bound,  whether  the  instruments  or  con- 
veyances attesting  the  defendant's  rights  are  recorded  or 
unrecorded.^  The  charge  cast  upon  lands  by  a  judgment 
lien,  can  in  no  wise  be  limited  or  impaired  by  any  act  or 
omission  of  the  debtor.  The  creditor  has  a  charge  on  the 
interests  of  the  defendant  in  the  land  just  as  they  stood 
at  the  moment  the  lien  attached.     Neither  by  conveyance 
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nor  by  mortgage,  nor  by  making  or  accepiing  a  lease,  sub- 
sequent to  the  judgment,  can  the  defendant  prejudice  the 
rights  of  the  plaintiff.  If  the  defendant  accept  a  lease  from 
a  third  person,  the  purchaser  at  the  sale  under  a  lien  exist- 
ing prior  to  such  lease,  is  at  perfect  liberty  to  dispute  the 
title  of  the  defendant's  lessor.  ^ 

g  357.  lilen  Confined  to  Actual  Interests. — ^The  judg- 
ment lien  ''  is  a  lien  only  on  the  interest  of  the  judgment 
debtor,  whatever  it  may  be.  Therefore,  though  he  seems 
to  have  an  interest,  yet  if  he  have  none  in  fact,  no  lien  can 
attach."*  The  rights  of  the  lien  owner  cannot  exceed  those 
which  might  be  acquired  by  a  purchase  from  the  defendant 
with  full  notice  of  all  existing  legal  or  equitable  rights  be- 
longing to  third  persons. '  The  attaching  of  the  lien  upon 
the  legal  title  forms  no  impediment  to  the  assertion  of  all 
equities  previously  existing  over  the  property.*  The  judg- 
ment lien  being  general,  is  liable  to  be  displaced  in  equity 
in  favor  of  a  lien  having  greater  equity.  Thus  where  A., 
being  unable  to  pay  for  a  lot,  agreed  with  C,  that  the  lat- 
ter should  advance  money  to  so  improve  the  property  pur- 
chased, that  «uch  a  sum  could  be  borrowed  upon  it  as 
security,  as  would  enable  him  to  make  the  necessary  pay- 
ment to  D.,  the  owner.  The  conveyance  from  D.  was  to  be 
held  as  an  escrow  until  the  state  of  the  improvements  to  be 
erected,  warranted  the  loaning  of  the  desired  amount  of 
money.  The  advances  made  by  C.  were  then  to  be  secured 
by  a  second  mortgage.  The  first  mortgage  having  been 
foreclosed,  a  contest  arose  between  C.  and  a  judgment 
creditor,  wh6se  lien  attached  anterior  to  the  date  of  G.'s 
mortgage,  whereupon  it  was  decided  that  as  there  was  no 
period  of  time  when  A.  could  have  held  the  lot  free  from 
the  claims  of  C,  it  was  impossible  for  any  person  to  so  hold 
it  by  virtue  of  a  general  lien  against  A.  ^  The  judgment 
lien  is,  in  equity,  but  a  charge  on  the  title  held  by  the  de- 
fendant when  the  lien  attaches,  or  which  is  subsequently 
acquired.     It  can  only  hold  the  legal  estate  subject  to  the 
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equity.  ^  ''It  is  well  settled  that  a  judgment  lien  on  the  land 
of  the  debtor  is  subject  to  every  equity  which  existed 
against  the  debtor  at  the  rendition  of  the  judgment;  and 
courts  of  equity  will  always  limit  the  lien  to  actual  interest 
of  the  judgment  debtor."*  **  The  lien  of  the  judgment  creates 
a  preference  over  subsequently  acquired  rights,  but  in 
equity  does  not  attach  to  the  mere  legal  title  to  the  land,  as 
existing  in  the  defendant  at  its  rendition,  to  the  exclusion 
of  a  prior  equitable  title  in  third  persons.  Guided  by  these 
considerations,  the  court  of  chancery  will  protect  the 
equitable  rights  of  third  persons  against  the  legal  lien,  and 
will  limit  that  lien  to  the  actual  interest  which  the  judgment 
debtor  had  in  the  estate  at  the  time  the  judgment  was  ren- 
dered."' Hence,  if  a  deed  maybe  set  aside  in  equity  against 
the  grantee  for  duress,  the  same  relief  may  be  had  against 
a  judgment  creditor  of  the  grantee.^ 

g  358.  Ag^ainat  Trustees  and  Administrators. — Trustees 
have  no  right  or  authority  to  act  in  opposition  to  their 
trusts;  nor  to  proceed  in  relation  to  the  trust  estate  in  a 
different  matter  from  that  provided  in  the  instrument  creat- 
ing the  trust.  If  they  hold  lands  with  power  to  sell  or 
mortgage  on  specified  conditions,  they  cannot  affect  the 
title  by  proceeding  by  different  means  or  upon  other  con- 
ditions. If  they  seek  to  bind  the  land  by  a  confession  of 
judgment,  their  action  being  without  authority,  creates  a 
lien  on  nothing  but  their  personal  interests,  and  cannot  re- 
sult in  a  transfer  of  the  estate  of  the  cesiuis  que  trust.  ^  Ad- 
ministrators are  not  invested  with  the  title  to  the  real 
estate  of  their  intestates.  Judgments  against  them,  even 
in  their  official  capacities,  are  not  liens  on  real  estate.  Such 
judgments  can  be  satisfied  out  of  the  lands  of  the  deceased, 
only  in  the  same  manner  in  which  satisfaction  of  other  de- 
mands may  be  procured;  namely,  by  an  application  to  the 
Probate  Court  for  an  order  directing  the  administrator  to 
sell  real  estate.     On  this  application,   the  judgment    is 


iWMtworth  V.  Gangain,  1  Ph.  728; 
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neither  entitled  to  be  treated  as  a  lien  nor  as  conclnsive 
evidence  of  the  debt.  ^  At  common  law  no  judgment  coald 
be  entered  up  after  the  death  of  the  defendant.  But  by  stat- 
ute (Car.  2,  0.  8)  it  was  provided  that  the  death  of  eithel* 
party  between  verdict  and  judgment  should  not  thereafter 
be  alleged  for  error,  against  any  judgment  entered  within 
two  terms  after  verdict.  This  statute  was  construed  as  giv- 
ing full  force  to  the  judgment  authorized  by  its  provisions; 
and  such  judgments  were  held  to  be  liens  on  the  lands 
of  the  debtor  in  the  hands  of  his  heir.*  In  this  State, 
judgment  may  be  entered  up  after  a  verdict,  or  the  decision 
of  any  issue  of  fact,  though  one  of  the  parties  has  died; 
but  such  judgment  is  no  lien  and  is  simply  payable  in  the 
course  of  administration.^ 

g  359 .  Lands  Intended  to  be  Conveyed. — If  A.,  intend- 
ing to  convey  or  incumber  Black  Acre,  through  mistake 
conveys  or  incumbers  White  Acre,  and  he  afterwards  cor- 
rect his  error,  or  his  deed  is  reformed  by  proceedings  in 
equity,  his  grantee  will  acquire  title  superior  in  equity  to 
the  lien  of  any  judgment  rendered  after  the  intended  con- 
veyance of  Black  Acre.* 

g  360.  Vendor's  Lien. — ^A  mortgage,  trust  deed,  or 
other  instrument  given  to  secure  the  purchase  money,  takes 
precedence  over  a  prior  judgment  lien  against  the  vendee.^ 
But  if  a  mortgage  bears  date  several  days  after  the  pur- 
chase, and  does  not  purport  to  be  given  to  secure  the  pay- 
ment of  purchase  money,  a  purchaser  is  not,  in  the  absence 
of  actual  notice,  affected  by  the  higher  character  of  the 
mortgage  lien  arising  from  the  nature  of  the  debt  secured 
by  it;  and  will,  if  the  judgment  lien  accrued  prior  to  the 
date  of  the  mortgage,  obtain  the  title  free  from  the  claim 
of  the  mortgagee.*  While  a  judgment  lien  against  a 
grantee  is  ordinarily  subject  to  any  lien  in  favor  of  the 
grantor  for  purchase  money,  whether  recorded  or  not,  yet 
an  exception  probably  exists  in  favor  of  a  judgment  debtor 


1  Stone  V.  Wood,  16111.  177;  Tread- 
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who  has  advanced  money,  relying  as  security  for  his^  payment 
upon  the  apparently  unincumbered  title  of  the  debtor  in 
the  real  estate.  Potter,  J.,  in  a  recent  case  in  New  York, 
said:  ''I  think,  upon  the  whole  authorities  cited,  it  may 
be  laid  down  as  a  sound  rule  of  equity,  that  a  judgment 
creditor  who  advances  his  money  upon  the  faith  of  unin- 
cumbered title  upon  the  record,  without  notice,  is  entitled 
to  the  lien  acquired  thereby,  in  preference  to  secret,  unre- 
corded lien  of  the  vendor  for  a  part  of  the  purchase  money; 
that  such  judgment  creditor  is  to  be  regarded  as  a  quasi 
purchaser  for  a  valuable  consideration,  without  notice.  ^ 

g  361.  On  Property  of  Wife.— The  right  of  a  wife  to 
her  property  after  a  violation  by  the  husband  of  his  marital 
obligations,  is  superior  to  the  lien  of  any  judgment  ren- 
dered against  him  after  such  violation,  and  secures  to  her 
the  immediate  use  of  her  lands  free  from  such  lien,  upon 
her  substantiating  her  right  by  procuring  a  decree  of  sep^ 
aration  for  the  misconduct  of  her  husband.  The  rights  of 
the  wife  cannot  be  enforced  against  a  bona  fide  purchaser 
without  notice,  under  a  sale  made  before  the  filing  of  the 
bill  for  separation.' 

g  362.  Every  equitable  lien,  to  entitle  it  to  precedence 
over  a  judgment  lien,  ought  to  be  founded  on  some  new 
consideration;  for  if  the  equities  be  equal,  the  holder  of  a 
judgment  lien  will  be  allowed  his  legal  rights.  Thus  an 
agreement  to  make  a  mortgage  to  secure  a  pre-existing  debt, 
will  not  be  enforced  as  an  equitable  lien  against  the  lien  of 
a  judgment  rendered  subsequently  to  the  agreement  and 
prior  to  the  execution  of  the  mortgage.' 

g  363.  Liens  against  Vendors  and  Vendees  befbre 
Conveyance  Made. — We  have  already  shown  that  the  lien 
of  a  judgment  attaches  to  the  real,  as  contra-distinguished 
from  the  apparent  interests  of  the  judgment  debtor.  It 
follows  from  this  rule  that  upon  the  recovery  and  docketing 
of  a  judgment  against  a  vendor  or  a  vendee,  the  interest 
which  may  pass  by  any  sale  made  to  render  such  lien  avail- 
able, will  be  governed,  if  the  lien  be  against  the  vendee  by 
the  proportion  of  the  purchase  money  paid  by  him;  and,  if 
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it  be  against  the  Tendor,  by  the  portion  of  purchase  money 
remaining  unpaid.  In  other  words,  the  purchaser  under  a 
lien  .against  a  vendee^  will  be  entitled  to  a  conveyance  from 
the  vendor,  upon  precisely  the  same  terms  which  would 
have  been  open  to  the  vendee  under  his  contract;  and  a  pur- 
chaser under  a  lien  against  a  vendor  will  be  compelled  to 
make  a  conveyance  to  the  vendee  upon  precisely  the  same 
terms  upon  which  the  vendor  could  have  been  compelled  to 
convey.  In  all  cases  a  purchaser  at  a  sale  under  a  judg- 
ment ''succeeds  to  the  rights  and  responsibilities  of  the 
judgment  debtor,  and  to  no  other." ^  If  the  entire  sum  due 
from  the  vendee  be  paid,  a  lien  against  the  vendor  can 
attach  to  nothing  but  the  mere  legal  title,  and  can  transfer 
to  a  purchaser,  with  notice  of  the  payment  made,  nothing 
but  the  right  to  hold  such  title  until  tiie  vendee  asks  for  it, 
and  the  obligation  to  transfer  it  to  the  vendee  when  de- 
manded.' If  a  valid  contract  of  sale  be  made,  but  no  part 
of  the  purchase  money  be  yet  paid,  the  purchaser  has  such 
an  equitable  interest  as  courts  of  equity  will  protect  against 
the  lien  of  any  judgment  docketed  subsequently  to  the  mak- 
ing of  the  contract.  ^  If,  after  lands  are  held  under  an 
agreement  to  sell,  a  judgment  is  docketed  against  the  vendee, 
and  the  vendor  conveys  to  the  vendee,  reser^ng  a  lien  for 
purchase  money  still  unpaid,  the  lien  of  the  judgment  is 
thereby  enlarged  so  as  to  embrace  the  whole  estate,  subject, 
however,  to  the  vendor's  lien.^ 

g  364.  Idens  Aooruing  against  Vendor  after  the  Sale, 
as  notioe  to  Vendee. — While  it  is  everywhere  conceded  that 
a  judgment  lien  accruing  against  a  vendor  after  the  making 
of  the  contract  of  sale,  extends  to  all  his  interest  remaining 
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in  the  land,  and  entitles  the  purchaser  at  the  sale  to  all 
sums  still  to  be  paid  bj  the  vendee,  yet  it  is  well  settled 
that  the  latter,  if  in  possession  of  the  lands  sold,  is  not  bound 
to  ascertain  before  making  each  payment  that  no  judgment 
has  been  obtained  against  his  vendor.  Whoever  takes  and 
keeps  possession  of  land,  by  these  acts  of  ownership,  gives 
such  notice  of  his  rights  to  the  whole  world,  that  no  one 
can  safely  assume  to  act  in  ignorance  of  them.  He  is  so 
far  exempted  from  the  operation  of  the  registry  acts,  that 
a  deed  made  by  his  grantor  can  in  no  event  prejudice  his 
interests;  and  so  far  exempted  from  the  operation  of  the 
law  charging  all  persons  with  notice  of  the  lien  arising  from 
the  docketing  of  a  judgment,  that  such  docketing,  while  he 
is  in  possession  of  the  land,  is  not  notice  to  him  of  the  charge 
thereby  created  on  the  purchase  money  remaining  unpaid. 
He  may,  therefore,  from  time  to  time,  pay  to  his  vendor 
such  sums  as  fall  due;  and  he  wiU  always  be  entitled  to  the 
benefit  of  such  payments,  unless  it  can  be  shown  that  they 
were  made  with  octuul  knowledge  of  a  lien  on  the  vendor's 
interest  in  the  land.  This  construction  of  the  law  seems  to 
have  been  dictated  by  a  consideration  of  the  hardship  to  be 
inflicted  on  the  vendee  in  possession  by  establishing  a 
different  rule.  ''It  may  be  said  a  party  holding  a  contract 
upon  which  payments  remain  to  be  made,  may,  before  mak- 
i4  such  payrnta.  examine  for  judgment^  against  the 
vendor;  but  it  would  be  an  intolerable  inconvenience  to  re- 
quire this,  where  the  payments,  as  is  usually  the  case,  are 
to  be  made  annually  or  oftener;  and  should  such  examina- 
tion ever  be  strict,  the  vendee  would  have  to  run  the  risk  of 
an  incumbrance  intervening  whUe  he  was  going  from  the 
office  where  the  search  was  made  to  the  residence  of  the 
vendor,  to  make  the  payment.''^  In  delivering  the  opinion 
of  the  then  highest  court  of  the  State  of  New  York,  grant- 
ing vendees  in  possession  a  like  exemption  from  the  opera- 
tion of  the  doctrine  of  lis  pendens,  Senator  Seward  said : 
''Was  not  their  possession  notorious;  and  is  it  not  a  well 
settled  principle  of  law,  that  possession  of  land  is  notice  to 
all  the  world,  requiring  those  who  would  concern  them- 
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selyes  in  it,  or  litigate  for  it,  to  take  notice  not  only  of  the 
possession  itself,  but  of  the  right,  title  and  interest,  what- 
ever it  may  be,  of  the  possessor?  Is  it  not  far  more 
equitable  and  just  to  require  the  complainant  thus  to  take 
notice  of  such  an  obvious,  notorious  interest,  than  to  hold 
the  humble  tenant,  located  in  the  woods  in  the  extreme 
western  part  of  the  State,  to  search  the  office  of  the  register 
or  assistant  register  at  Albany  or  New  York,  every  time  an 
installment  becomes  due  on  his  contract,  to  see,  if  perad ven- 
ture, a  bill  may  not  have  been  filed  by  some  creditor,  heir  or 
devisee,  which  may  possibly  involve  the  vendor's  title  ?"^ 
But  if,  after  the  commencement  of  a  suit,  and  with  knowl- 
edge of  its  pendency,  the  vendee  pay  the  balance  due  on 
the  purchase  money,  he  will  not  be  protected  against  the 
judgment  which,  though  subsequently  entered,  relates  by 
law  back  to  a  time  prior  to  the  payment.  * 

g  365.  Ijien  of  Judgment  for  Purchase  Money. — To 
the  general  rule  that  a  sale  under  a  judgment  against  a 
vendee  affects  nothing  but  his  interest  in  the  land,  must  be 
admitted  an  exception  arising  in  all  cases  where  the  judg- 
ment is  recovered  for  balance  of  purchase  money.  In  all 
these  cases,  the  judgment  creditor  must  be  considered  as 
selling,  in  addition  to  the  vendee's  present  interest,  all  the 
interest  to  which  he  would  have  been  entitled  upon  pay- 
ment of  the  money  sued  for.  The  purchaser,  therefore,  suc- 
ceeds to  the  title  held  by  both  vendee  and  vendor.* 

g  366.  Of  the  Priority  of  Unrecorded  Instruments  over 
Judgment  Liens. — ^Wherever,  under  the  law,  a  deed*  or 
mortgage, '  is  valid  without  being  recorded,  a  subsequently 
attaching  judgment  lien  against  the  grantor  or  mortgagor, 
will  not  be  of  any  benefit  to  the  lien  holder  as  against  the 
deed  or  mortgage.  But  a  purchaser  at  a  sale  under  a  judg- 
ment, is  to  the  same  extent  as  if  he  were  purchaser  at  a 
private  or  voluntary  sale,  protected  from  claims  previously 
acquired  by  third  persons  from  the  judgment  debtor,  of 
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which  he  has  no  actaal  Dor  constructive  notice.  ^  But  if, 
at  the  time  of  the  sale,  the  purchaser  have  actual  notice  of 
any  legal  or  equitable  right  in  a  third  person,  or  if,  in  the 
absence  of  such  notice,  the  instrument  evidencing  such 
right  be  properly  of  record,  or  if  possession  be  held  under 
it,  then  the  title  acquired  by  the  purchaser  cannot  preju- 
dice the  interests  of  such  third  person.'  In  some  of  the 
United  States,  however,  the  registry  laws  so  modify  the 
effect  of  conveyances  and  other  instruments  concerning  real 
estate,  as  to  give  a  judgment  lien  precedence  over  any  un- 
recorded instrument  of  which  the  judgment  creditor  had  no 
knowledge  at  the  date  of  the  attaching  of  the  lien  of  his  judg- 
ment;^ and  the  holder  of  the  lien  takes  all  the  title  the  re- 
cords show  to  be  in  the  judgment  debtor.^  In  Alabama, 
by  statute,  when  a  conveyance  of  real  estate  is  made,  it  must 
be  recorded  within  sixty  days,  or  it  will  be  void  against 
creditors  or  subsequent  purchasers  without  notice;  under 
this  statute  it  has  been  held  that  if  the  judgment  creditor  is 
not  affected  with  notice  of  an  unrecorded  deed,  he  acquires 
a  lien  not  limited  nor  avoided  by  the  deed,  and  under 
which  a  perfect  title  may  be  acquired  by  a  purchaser  hav- 
ing/aZZ  notice  of  the  former  deed;^  and  in  general,  under  this 
or  similar  statutes,  if  the  lien  once  attaches  so  as  to  take 
precedence  over  prior  deeds  in  favor  of  a  judgment  credi- 
tor, it  is  not  liable  to  be  defeated  by  the  subsequent  record- 
ing before  any  sale  of  a  previously  executed  instrument,  nor 
by  giving  actual  notice  of  the  existence  of  such  instru- 
ment. * 

g  367.  After  Acquired  Title. — As  long  ago  as  the  year 
1813,  in  the  case  of  Calhoun  v.  Snyder,  the  judges  in  Penn- 
sylvania, in  deference  to  a  long  course  of  decisions  in  that 
State,  were  constrained  to  decide  that  no  judgment  could 
ever  attach  as  a  lien  upon  lands  in  which  the  judgment 
debtor  had  no  interest,  at  the  date  of  its  rendition.    The 
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judge  delivering  this  opinion  at  the  same  time  said,  ''I  am 
well  satisfied  that  by  the  English  common  law,  lands  pur- 
chased by  the  defendant  after  judgment,  but  aliened  before 
execation,  were  bound  by  the  lien."*  Forty- seven  years 
later  it  was  said  in  the  same  State  that,  '' Whatever  may  be 
thought  of  the  doctrine  of  Calhoun  v.  Snyder,  that  a  judg- 
ment lien  does  not  bind  subsequent  acquired  real  estate,  it 
is  too  firmly  established  in  the  jurisprudence  of  this  State, 
to  be  shaken  at  this  day."'  The  rule  thus  established  in 
Pennsylvania,  and  confessedly  repugnant  to  the  common 
law,  was  adopted  in  a  few  other  American  cases. '  It  is, 
nevertheless,  clearly  repudiated  in  favor  of  the  common 
law  rule  by  the  vast  majority  of  the  American  decisions.^ 
The  rule  of  Calhoun  y.  Snyder  is,  in  Pennsylvania,  restricted 
to  real  estate  in  which  the  judgment  debtor  had  no  interest. 
If  at  the  rendition  of  a  judgment  the  debtor  had  entered 
into  a  binding  contract  for  the  purchase  of  lands,  the  lien 
bound  not  only  his  present  interest  under  the  contract,  but 
aU  the  interest  which  he  might  suhsequenUy  acquire  ther^y; 
and  took  precedence  over  a  judgment  entered  against  the 
defendant  immediately  after  his  acquisition  of  the  title  by 
a  conveyance  from  his  vendor.  • 

g  368.  Precedence  of  Judgment  Liens  on  after  acquired 
Ijands. — A  statute  of  the  State  of  Mississippi  provided 
''That  in  all  cases  the  property  of  the  defendants  shall  be 
bound  and  liable  to  any  judgment  that  may  be  entered  up, 
from  the  time  of  entering  such  judgment."  In  considering 
the  effect  of  the  provision  just  quoted  it  was  held  that  as 
the  lien  could  not  attach  to  property  owned  by  another,  it 
could  not  take  effect  upon  after  acquired  real  estate  until 
the  moment  of  its  acquisition,  and  that  upon  taking  effect 
it  did  not  relate  back  to  the  rendition  of  the  judgment. 
From  this  view  it  follows  that  if  two  judgment  liens  have 
been  docketed  against  a  defendant,  they  will  both  attach 
to  subsequently  acquired  property  at  the  same  moment,  and 
neither  will  have  any  priority  over  the  other  on  account  of 
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its  prior  docketing  or  rendition.^  This  construction  seems 
to  be  of  undisputed  correctness,  and  to  be  adopted  wherever 
the  question  has  arisen.^  In  such  cases  the  judgment  liens 
being  equal,  the  holders  thereof  are  permitted  to  acquire 
priority  in  accordance  with  principles  to  be  stated  in  a  sub- 
sequent section  of  this  chapter. 

PABT  III.— OF  THE  PRIOBITY  OF  JUDGMENT  LIENS. 

g  369.  Judgments  of  Same  Term. — ^At  common  law  all 
judgments  were,  by  a  legal  fiction,  supposed  to  be  entered 
on  the  first  day  of  the  term  at  which  they  were  recovered. 
But  it  was  a  maxim  of  the  same  law  that,  ''A  legal  fiction 
is  always  consistent  with  equity."  Therefore,  whenever  the 
purposes  of  justice  required  it,  the  true  time  of  entering 
judgment  might  be  averred  and  proved.'  While  neither  the 
existence  of  the  maxim  nor  its  applicability  to  cases  re- 
quiring a  determination  of  the  rights  and  equities  of  lien 
holders  seem  ever  to  have  been  drawn  in  question,  undoubt- 
edly, a  very  decided  contrariety  of  opinion  was  expressed 
by  the  judges  in  deciding  parallel  cases  in  which  the  pre- 
cedence of  judgment  liens  were  considered.  As  between 
different  creditors,  there  would  rarely  be  any  violation  of 
the  principles  of  equity  occasioned  by  placing  on  an 
equality,  judgments  in  fact  entered  on  different  days  of  the 
same  term.  Hence,  we  find  it  declared  that  such  judgments 
are  equal  as  liens,  and  entitled  to  be  paid  pro  rata  out  of 
the  debtor's  real  estate.^  But  this  declaration  was,  by  no 
means,  true  in  all  parts  of  the  United  States.  In  Mary- 
land, judgments  rendered  on  different  days  of  the  same 
term  were  never  treated  as  relating  to  the  first  day  of  the 
term,  but  were  given  effect  as  liens  according  to  the  priority 
of  their  entry.'  In  Pennsylvania,  for  more  than  a  century 
preceding  the  year  1805,  by  an  uninterrupted  practice,  the 
legal  fiction  was  disregarded,  and  judgments  took  prece- 
dence over  one  another  according  to  the  date  of  their  rendi- 
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tion.  **As  between  conflicting  judgment  creditors,  the  well 
known  rule  applied  to  the  truth  of  the  fact  as  to  the  entry  of 
judgments  qui  prior  est  iempoi^e,  potior  est  jure.^'^  A  similar 
rule  was  laid  down  at  an  early  date  by  the  Supreme  Court 
of  the  United  States.*  But,  however  the  fiction  of  law  by 
which  judgments  are  considered  as  being  rendered  on  the 
first  day  of  the  term,  may  affect  one  judgment  lien  in  a  con- 
test with  other  liens  of  the  same  nature,  it  seems  to  be  gen- 
erally conceded  that  it  cannot  prejudice  the  interests  of 
bona  fida  purchasers.  Whenever  a  purchaser,  before  the 
signing  of  judgment,  without  notice  and  vrithout  being 
guilty  of  any  fraud,  acquires  an  interest  in  real  estate^  that 
interest  cannot  be  charged  with  the  lien  of  any  judgment 
subsequently  entered  against  his  grantor,  though  such 
judgment  might,  as  between  itself  and  other  judgments, 
rank  as  though  entered  at  the  beginning  of  the  term,  and 
at  some  time  prior  to  its  actual  rendition.'  Though  a  judg- 
ment lien  be  regarded  as  attaching  at  the  commencement  of 
the  term,  it  will  not  take  precedence  over  a  conveyance 
made  on  the  first  day  of  the  term,  but  before  the  court  in 
fact  met.^  In  order  to  rank  as  of  the  first  day  of  the  term 
at  which  it  was  rendered,  the  judgment  must  be  the  final 
determination  of  to  action  which  was  in  such  a  condition 
that  it  might  have  been  tried  and  disposed  of  on  the  first 
day  if  it  had  happened  to  have  the  first  place  on  the  calen- 
dar. ^  The  reason  why  judgments  rendered  at  different  dates 
were  ever  treated  as  of  equal  rank,  was  because  all  the 
cases  ready  to  be  tried  at  the  opening  of  a  given  term,  were 
equally  entitled  to  the  precedence  arising  from  being  first 
decided;  and  in  order  to  avoid  giving  any  suitor  an  advan- 
tage due  entirely  to  the  fortuitous  circumstance  that  his 
cause  was  first  called  for  trial,  it  was  thought  proper,  by 
aid  of  a  legal  fiction,  to  assign  his  judgment  a  place  in  no 
wise  superior  to  that  assigned  to  others  equally  entitled  to 
precedence. 

g  370.     Fractions  of  a  Day. — ^The  common  law  fiction 
assigning  the  same  period  of  time  to  the  entry  of  all  judg- 
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ments  of  a  single  term,  is  very  generally  abolished  in  the 
United  States,  either  by  statutory  enactments,  or  by  a  long 
conrse  of  practice  grown  up  in  defiance  of  the  common 
law  of  England.    Therefore  it  is  now,  in  this  country,  more 
import€uit  to  determine  whether  the  lien  of  a  judgment  ex- 
tends oyer  the  whole  of  the  day  on  which  it  attaches,  than 
it  is  to  understand  whether,  under  the  common  law  prac- 
tice, it  extends  over  a  whole  term.     The  decisions  upon 
the  question  whether  fractions  of  a  day  should  be  regarded 
in  determining  the  effect  properly  to  be  accorded  to  a  judg- 
ment lien,  have  extended  over  three  classes  of  cases.     The 
first  class  includes  cases  involying  the  precedence  of  judgment 
liens  between  one  another;  the  second  class  includes  cases 
involving    the    relative  priority  of  judgment  over  other 
liens;  and  the  third  class  includes  cases  determining  the 
rights    of    purchasers    in    good    faith    from    judgment 
debtors,   prior  to  the  actual  rendition  and   docketing  of 
the  judgment.     It  seems  to  be  well  settled  in  relation  to 
cases  of  the  first  class,  that  unless  the  law  provides  for 
fractions  of  days,  all  judgments  entered  on  the  same  day 
will  be  regarded  as  if  entered  at  the  same  time,  and  as 
creating  liens  equal  in  point  of  priority,  and  entitled  to  be 
paid  pro  rata  out  of  the  debtor's  real  estate.^     Still  this 
rule  evidently  does  not  prevail  in  North  Carolina,  for  it  is 
there  decided  that  the  law  will  take  notice  of  fractions  of 
days  in  the  contests  between  creditors  seeking  to  ha^e 
funds  realized  from  the  sale  of  lands  applied  in  satisfac- 
tion of  their  judgment  liens.'    The  law  applicable  to  cases 
of  the  second  class  is  unsettled.    In  Pennsylvania,  between 
mortgages  and  judgments,  no  fractions  of  days  will  be  con- 
sidered.   A  mortgage  and  a  judgment  entered  on  the  same 
day  will  be  regarded  as  taking  effect  simultaneously,  and 
as  entitled  to  be  paid  pro  rata  J   In  Tennessee,  on  the  other 
hand,  a  mortgagee  is  treated  with  the  same  indulgence 
granted  to  a  purchaser.^    In  determining  the  rights  of  pur- 
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chasers  as  opposed  by  holders  of  judgment  liens,  fractions 
of  days  will  undoubtedly  be  considered,  because  it  is  "ne- 
cessary for  the  purposes  of  simple  justice  to  ascertain  the 
hour  of  the  entry  of  the  lien."*  But,  even  here,  judges 
who  conceded  the  necessity  and  propriety  of  considering 
fractions  of  days,  have,  neyertheless,  refused  to  enter  into 
any  examination,  beyond  the  record^  in  order  to  ascertain  the 
precise  hour  at  which  a  judgment  was  rendered  or  docketed. 
In  their  opinion  the  matter  of  precedence  was  to  be  ad« 
judged  in  favor  of  the  judgment  lien,  unless  upon  the  re- 
cord  it  appeared  to  be  subsequent  to  the  purchase,  and  the 
inquiry  into  the  actual  period  when  the  lien  in  fact  attached 
was,  if  permitted  to  be  pursued  beyond  the  record,  liable 
to  produce  evil  and  inconvenience  not  to  be  compensated 
by  the  probable  good  to  flow  from  such  inquiry.  •  But  the 
more  sensible  view  is  that  announced  in  Pennsylvania, 
where  it  wad  held  that,  in  a  contest  with  a  purchaser 
from  the  judgment  debtor,  "as  an  indispensable  measure 
of  justice,  the  precise  time  at  which  the  judgment  was  en- 
tered must  be  shown  by  less  than  record  proof,"  and  further, 
that  to  affect  lands  in  the  hands  of  a  purchaser,  a  judg- 
ment must  not  only  be  simultaneous,  but  anterior.'  It  is 
a  little  remarkable  that  the  keen  sense  of  the  "purposes  of 
simple  justice"  under  which  the  courts  of  the  last  named 
State  have  professedly  been  impelled  to  protect  purchasers, 
has  not  also  operated  for  the  benefit  of  mortgagees  and 
other  lien  holders  who,  like  purchasers,  part  with  some 
valuable  consideration  upon  their  faith  in  a  title  which 
seems  to  be  perfect,  and  which,  in  fact,  is  perfect  at  the 
moment  the  consideration  is  parted  with.  Certainly  if 
"the  law  divides  the  day  where  equity  requires  it,"*  it  can- 
not but  divide  it  to  prevent  loss  to  one  who  loans  money 
or  parts  with  anything  valuable,  when  the  inducement  for 
his  action  is  the  security  given  him  upon  the  then  unin- 
cumbered real  estate  of  the  borrower.  In  fact  the  equity 
of  a  mortgagee  to  the  extent  of  his  claim  is  not  necessarily 
nor  ordinarily  inferior  to  the  equity  of  a  purchaser;  and 
nothing  but  our  regard  for  precedents,  supported  neither 
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by  justice  nor  by  reason,  can  indnce  us  to  extend  any  pro- 
tection to  the  latter  which  we  would  withhold  from  the 
former. 

g  371.  Office  Houra. — ^Notice  will  not  be  taken  of  the 
fraction  of  the  day  preceding  office  hours,  in  determining 
the  relative  precedence  of  judgments  among  one  another. 
All  records  taken  to  the  clerk's  office  before  office  hours, 
-will  be  regarded  as  if  filed  at  the  time  provided  by  law  for 
opening  that  office.^ 

g  372.  If  lands  are  sold  under  a  judgment,  another 
judgment  entered  on  the  same  day,  but  previously  to  the 
sale,  is  nevertheless,  according  to  the  ccmstFuction  of  the 
law  adopted  in  Pennsylvania,  a  lien  on  the  land,  and  as 
such,  entitles  its  holder  to  the  residue  of  the  proceeds  of 
the  sale  to  the  extent  of  its  amount,  after  all  senior  liens,  if 
any,  are  satisfied.' 

g  373.  Oonveyanod  or  Xaoumbranoe  of  Land,  shnulta- 
neously  "with  its  Aoqulsitlon. — No  doubt  one  against  whom 
a  judgment  has  already  been  docketed,  may  purchase  land, 
and  at  the  same  time  he  receives  his  conveyance,  may  give  to 
secure  any  portion  of  the  purchase  money  a  mortgage 
which  will  take  precedence  over  the  judgment  as  a  lien  on 
the  lands  purchased.^  If  an  absolute  deed  be  made,  and 
intended  as  a  mortgage,  and  afterwards  a  judgment  be 
docketed  against  the  grantor  in  such  deed,  and  the  grantee 
then  reconvey,  at  the  same  time  taking  a  mortgage  as  secu- 
rity for  his  debt  in  lieu  of  the  deed,  this  mortgage  will  take 
precedence  over  the  judgment  lien.^  The  reason  assigned 
for  this,  is  that  the  conveyance  and  incumbrance  of  the  land 
being  simultaneous,  no  opportunity  is  given  for  the  judg- 
ment  lien  to  attach.  But  it  has  also  been  decided  that  if, 
upon  acquiring  land,  the  judgment  debtor  immediately  exe- 
cutes a  mortgage,  not  for  purchase  money,  the  lien  of  the 
mortgage  will  be  subordinate  to  that  of  the  judgment.  ^  If 
this  decision  be  correct,  the  simultaneous  execution  of  the 
conveyance  and  of  the  mortgage  has  no  power  to  prevent 
the  attaching  of  the  judgment  lien,  and  we  must  look  for 
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some  other  reason  upon  which  to  justify  the  decisions 
giving  precedence  to  mortgages  for  purchase  money,  than 
that  of  simultaneousness.  This  reason  is  readily  found 
when  we  remember  that  it  is  a  universally  recognized  prin- 
ciple of  law,  that  no  judgment  lien  can  be  a  charge  upon  any 
greater  interest  than  the  defendant  owns.  A  purchaser  who 
has  paid  only  a  portion  of  the  sum  contracted  to  be  paid, 
has  no  title  which  is  not  liable  to  be  subjected  to  the  lien  of 
the  vendor  for  unpaid  purchase  money.  A  judgment  against 
such  a  vendee  must,  therefore,  be  subordinate  as  a  lien  to 
that  held  by  the  vendor;  and  for  this  purpose,  it  is  perfectly 
immaterial  whether  the  claim  is  put  in  the  shape  of  a  ven- 
dor's lien,  or  of  a  mortgage  to  secure  the  payment  of  pur- 
chase money.  As  a  conjGrmation  of  the  theory  that  it  is 
not  the  simultaneous  nature  of  the  incumbrance,  but  the 
fact  that  it  represents  an  interest  in  the  land,  never  in  fact 
owned  by  the  incumbrancer,  which  gives  it  precedence  over 
judgment  liens  of  anterior  date,  we  cite  a  case  decided  in 
Pennsylvania.  A  conveyance  of  lands  was  made  abd  de- 
livered to  the  grantee  sixteen  miles  from  the  county  seat, 
where  the  records  were  kept.  This  transaction  was  com- 
pleted on  Saturday  evening.  At  the  same  time,  the  grantor 
took  judgment  bonds  to  secure  payment  of  the  balance  due 
upon  the  purchase  money.  He  had  judgment  entered  upon 
these  bonds  on  the  following  Monday.  This  judgment 
was  afterwards  given  precedence  as  a  lien  on  the  land  pur- 
chased, over  judgments  previously  docketed,  because  it  was 
thought  to  be  unreasonable  to  require  judgment  to  be 
entered  on  Saturday  night,  or  on  Sunday.^  Now  in  this 
case,  abundant  time  was  given  for  the  judgment  lien  to  at- 
tach if  it  were  possible  for  it  to  attach,  so  as  to  outrank  any 
vendor's  lien,  of  which  reasonable  notice  was  given. 

g  374.  Priority  Aoquired  by  Dlligenoe. — ^If  two  or  more 
judgments,  on  account  of  their  contemporaneous  rendition 
or  docketing,  or  from  any  other  cause,  are  equally  entitled 
to  precedence  as  liens  on  the  real  estate  of  the  judgment 
debtor,  this  equality  may  be  destroyed,  in  order  to  give 
precedence  to  the  lien  holder  who  first  attempts  to  subject 
any  specific  real  estate  to  the  payment  of  his  lien.     ''The 
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law  favors  diligent  creditors;"  and  the  courts  seem  to  be 
unanimous,  where  liens  are  otherwise  equal,  in  according 
to  him  who  first  takes  property  in  execution,  the  right  to 
be  first  satisfied  out  of  its  proceeds.*  Where  different 
judgment  creditors  pursue  different  remedies,  each  is  con- 
sidered as  having  elected  to  follow  the  remedy  with  which 
he  commences,  and  therefore  is  treated  as  entitling  himself 
to  precedence  in  regard  to  that  remedy  and  as  forfeiting  his 
claim  to  precedence  in  any  of  the  other  remedies  pursued 
by  his  co-creditors.  Judgments  were  severally  on  the  same 
day  entered  in  favor  of  P.,  S.  and  E.  E.  took  the  defend- 
ant on  ca.  8a.  P.  and  S.  each  took  out  fi.  fas.  on  the  same 
day  and  levied  on  the  defendant's  lands.  Afterwards,  the 
defendant  was  released  from  imprisonment  by  operation  of 
laws  provided  for  the  relief  of  insolvents.  E.  then  took  out 
^.  fas,  and  levied  on  the  lands  already  levied  upon  by 
P.  and  S.  Writs  of  vend.  eocp.  being  subsequently  issued 
on  all  of  the  judgments,  the  land  was  sold  by  the  marshal, 
producing  a  sum  insufficient  to  pay  the  several  liens  of  E., 
S.  and  P.,  whereupon  it  became  necessary  to  determine  the 
relative  claims  of  E.,  S.  and  P.  upon  the  proceeds  of  the  sale. 
In  pronouncing  the  opinion  of  the  court,  it  was  stated  that,  by 
the  common  law,  he  who,  where  the  liens  of  several  judg- 
ments were  equal,  first  extended  the  land  of  the  defendant 
by  degii,  thereby  became  entitled  to  be  first  satisfied  out  of 
it;  and  that,  in  case  one  judgment  creditor  took  out  an 
degity  another  took  tlie  body  of  the  defendant  on  a  cd.  8a., 
and  the  third  took  jfi.  fas.  on  goods  and  chattels,  each  would 
thereby  elect  his  remedy  and  entitle  himself  to  priority 
therein.  Applying  these  common  law  rules  to  the  case 
under  consideration,  the  court  applied  the  proceeds  of  the 
marshal's  sale  to  the  satisfaction  of  the  claims  of  P.  and  S.^ 
g  375.  Two  judgments  were  entered  on  the  same  day, 
and  were,  therefore,  equal  in  point  of  time.  By  one,  A.  re- 
covered against  B.  and  G. ;  by  the  other,  B.  recovered  against 
G.     It  was  held  that  the  equity  of  A.  to  be  paid  out  of  G.'s 


iCook  V.Dillon,  9  Iowa,  407;  Wa- 
terman V.  Haskin,  11  Johns.  228; 
Adams  v.  Dyer,  8  Johns.  347;  Brace 


V.  Vogel,    38    Mo.  100;   Bumey  v. 
Blodgett,  I  How.  Miss.  39. 

sBockhill  V.  Hanna,  15  How.  U.  S. 
189. 
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land,  was  superior  to  that  of  B.;  and  he  was  therefore 
awarded  the  entire  proceeds  of  a  sale  of  G.'s  real  estate.^ 

§  376.  On  Writ  of  Error  Bond.— A  statute  of  Texas  en- 
acted that  a  writ  of  error  bond  shall  have  the  force  and 
effect  of  a  judgment,  upon  which  execution  may  issue  in 
case  of  forfeiture.  The  forfeiture  takes  place  on  the  affirm- 
ance of  the  judgment  by  the  appellate  court.  The  lien  of  the 
statutory  judgment  binds  all  lands  owned  by  the  sureties 
at  or  subsequent  to  the  execution  of  the  bond,  though  alien- 
ated before  the  judgment  of  affirmance  is  pronounced.' 

g  377.  Sales  under  Junior  Judgments. — ^The  sale  of 
lands  under  execution  in  no  wise  affects  the  lien  of  a  prior 
judgment,  nor  does  it  necessitate  any  change  in  the  pro- 
ceedings required  to  make  such  lien  effectual.'  The  holder 
of  the  elder  lien  may,  at  any  time,  during  the  life  of  his 
lien,  sell  the  land  previously  sold  under  a  junior  judgment. 
Upon  the  expiration  of  the  statutory  period  of  redemption, 
he  may  take  out  his  deed  and  thereby  obtain  title  para- 
mount to,  and  free  from,  all  sales  and  claims  based  upon 
junior  liens. ^  If  the  same  plaintiff  have  two  judgment  liens 
on  the  same  land,  he  may  sell  under  the  junior,  without  re- 
leasing or  otherwise  affecting  the  senior,  unless  it  can  be 
shown  that  he  was  guilty  of  some  fraud  upon  the  purchaser 
as  by  misleading  him  in  relation  to  the  existence  of  the 
senior  judgment.'  The  sale  of  lands  under  a  junior  judg- 
ment passes  title  subject  to  all  prior  liens.  The  money 
produced  by  such  sale,  therefore,  cannot  be  applied  to  the 
satisfaction  of  such  liens ;  but  must,  to  the  extent  of  his 
debt,  be  given  to  the  creditor  under  whose  judgment  it  was 
realized.* 

g  378.  Preferred  Debts  of  United  States.— The  fifth  sec- 
tion of  the  Act  of  March  3,  1797,  provided:  "That  when  any 
revenue  officer,  or  other  person,  hereafter  becoming  indebted 
to  the  United  States,  shall  become  insolvent,  or  where  the  es- 
tate of  any  deceased  debtor  in  the  hands  of  his  executor  or 
administrator  shall  be  insufficient  to  pay  all  his  debts,  the  debt 


^  Yierheller's  Appeal,  24  Penn.  S. 

s  Berry  v.  Shuler,  25  Tex.  Sapp.  p. 
140. 
SLaihrop  v.  Brown,  23  Iowa,  40. 


4  Rankin  v.  Scott,  12  Wheat.  177; 
Littlefield  v.  Nichols,  decided  in  8. 
C.  of  Cal.  Nov.  14.  1871. 

sShotweli  V.  Murray,  1  Johns.  Ch. 
512. 

eBmoe  v,  Yogle,  38  Mo.  100. 
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due  to  the  United  States  shall  be  paid  first."    The  priority 
here  created  does  not  yield  to  any  class  of  creditors,  there- 
fore, in  the  distribution  of  assets,  the  claim  of  the  United 
States  has  the  precedence  oyer  judgment  liens  held  by  in- , 
diTiduals.  ^ 


PABT  lY.— OF  THE  SUSPENSION  AND  DISCHAEGE  OF  JUDGMENT 

LIENB. 

g  379.  Suspension  by  Ca.  Sa. — ^A  judgment  may, 
through  various  circumstances,  seem  to  be  no  longer  of  any 
force  or  effect;  and  may  afterwards,  by  virtue  of  some 
judicial  proceeding,  or  by  the  happening  of  some  unex- 
pected event,  be  restored  to  its  former  condition.  From 
its  inseparable  connection  with  the  judgment,  the  lien  may 
seem  first  to  lose  and  then  to  regain  its  vitality.  The 
restoriition  of  the  judgment  and  of  its  lien,  is  always  sub- 
ject to  the  rights  acquired  during  their  temporary  suspen- 
sion. The  taking  of  the  defendant  in  execution  has  always, 
at  common  law,  been  recognized  as  an  extinguishment  of 
the  judgment,  subject  to  the  contingency  of  a  revivor  by 
virtue  of  his  death  in  prison,  or  his  escape  therefrom  with- 
out the  plaintiff's  consent.  But  while  the  happening  of  this 
contingency  may  restore  to  plaintiff  the  right  to  enforce  his 
judgment  by  action  or  by  appropriate  process,  it  does  not 
prejudice  interests  acquired  by  third  persons  while  the 
debtor  was  in  custody.  "The  arrest  waives  and  extin- 
guishes all  other  remedies  on  the  goods  or  lands  of  the 
debtor  while  the  imprisonment  continues,  and  if  the  debtor 
be  discharged  by  the  consent  of  the  creditor,  the  judgment 
is  forever  extinguished,  and  the  plaintiff  remitted  to  sujh 
contracts  or  securities  as  he  has  taken  as  the  price  of  the 
discharge.  But  if  the  plaintiff  be  remitted  to  other  reme- 
dies by  a  discharge  of  his  debtor  by  act  of  law,  or  by  an 
escape,  it  will  not  operate  to  restore  his  lien  on  the  debtor's 
property,  which  he  has  neglected  to  waive  or  abandon  as 
against  creditors  who  have  obtained  a  precedence  during 
such  suspension.  The  case  of  Sneed  v.  McCoul  (12  How. 
407),  in  this  court,  fully  confirms  this  doctrine.  It  is  to  be 
found  in  the  common  law  as  early  as  the  Year  Books,  and 

lU.  S.  V.  Doncan,  12  111.  523;  Oonrad  v.  Insurance  Co.  1  Pet.  444. 
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is  admitted  to  be  the  law  in  almost  every  State  in  the  Union. 
(See  Tear  Book,  33  Henry  VI.,  p.  48;  Foster  v.  Jackaon, 
Hobart  52;  Bamaby*8  Case,  1  Strange,  653;  Vigers  v.  Aid- 
rich,  4  Burr,  2483;  Jacques  y.  Withy,  1  T.  E.  557;  laylor 
V.  Waters,  5  Maale  &  Selwyn;  JSx  parte  KnotoeU,  13  Vesey 
jun.  193.  And  in  New  York,  Cooper  v.  Bigdow,  1  Cow. ; 
Ransom  v.  Keyes,  9  Cow.  128.  In  Pennsylvania,  Sharp  v. 
Speckengle,  3  Serg.  &  B.  In  Massachusetts,  Litde  v.  The 
Bank,  14  Mass.  443.)"^ 

g  380.  Suspension  by  Forthooming  Bond. — A  forth- 
coming bond  has,  in  some  of  the  States,  when  followed  by 
a  statutory  judgment  thereon,  the  effect  of  operating  as  a 
satisfaction  of  the  original  judgment.^  But  if  the  securi- 
ties upon  such  bond  prove  insolvent,  it  may,  in  a  court  of 
law,  be  quashed  on  motion  of  the  creditor.  In  that  event 
he  is  remitted  to  his  rights  under  his  judgment.  It  is  said 
that  a  court  of  equity  may,  without  the  formality  of  quash- 
ing the  bond,  treat  it  as  a  nullity,  and  afford  the  creditor 
such  relief  as  he  would  be  entitled  to  if  it  had  not  been 
given.  3  In  a  case  where  it  was  claimed  that  the  quashing 
of  the  bond  and  the  vacation  of  the  new  or  statutory  judg- 
ment, Restored  the  plaintiff  to  the  benefit  of  his  lien  as  it 
stood  when  the  bond  was  given,  the  claim  tvas  denied  in  tiie 
following  language:  **  We  do  not  assent  to  this  view  of  tiie 
effect  of  the  order  vacating  the  new  judgment,  so  far,  at 
least,  as  respects  the  liens  or  rights  of  third  parties,  which 
have  legally  attached  in  the  meantime  to  the  goods  of  the 
defendant,  discharged  from  the  original  judgment  by  the 
giving  of  the  forthcoming  bond.  After  the  lien  was  sus- 
pended or  discharged,  the  original  judgment  being,  in  con- 
templation of  law,  satisfied  by  the  new  and  substituted 
security,  the  debtor  was  at  liberty  to  deal  with  the  property 
as  his  own,  and  it  remained  in  his  possession,  subject  to 
any  charge  or  lien  impressed  upon  it  either  by  act  of  the 
party,  or  by  operation  of  law,  the  same  after  the  forthcom- 
ing bond  as  before  the  entry  of  the  original  judgment. 
Possibly,  as  between  the  parties,  the  judgment  revived,  but 


iBockhill  V.  Hanna,  15  How.  196; 
Jackson  v,  Benedict,  13  Johns.  533; 
Griswold  v.  HiU,  2  Paine  G.  C.  ^2. 


SBank  of  U.  S.  v,  Fatton,  5  How. 
Miss.  200. 

s  Jones  V.  Myrick's  Ex'r,  8  Gratt. 
179. 
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it  would  be  against  principle,  and  work  manifest  injustice, 
to  give  to  it  this  retrospective  operation,  so  as  to  extinguish 
the  intermediately  acquired  rights  of  third  persons.  We 
deny  to  it  this  effect.  It  would  be  otherwise,  if  the  forth- 
coming bond  had  been  shown  to  be  void,  as  it  might  then 
be  treated  as  a  nullity,  and  as  affording  no  foundation  for 
the  statutory  judgment  consequent  upon  the  forfeiture."^ 

g  381.  Vaoation  and  Restoration  of  Judgment. — The 
vacation  of  judgment  by  order  of  the  court,  like  its  ex- 
tinguishment by  the  operation  of  a  forthcoming  bond, 
leaves  the  judgment  debtor  at  liberty  to  dispose  of  and  en- 
cumber his  real  estate  as  if  the  judgment  had  never  been  ren- 
dered. Upon  a  reversal  of  the  order  of  vacation,  the  judg- 
ment creditor  is  restored  to  all  his  rights  except  so  far  only 
that  his  restoration  can  not  prejudice  persons  not  parties  to 
the  suit,  in  relation  to  any  interest  they  have  acquired 
during  the  vacation.  But  liens  existing  in  subordination  to 
that  of  the  judgment  at  the  date  of  its  vacation,  will  occupy 
a  like  subordinate  position  after  its  restoration.  '^When 
the  order  vacating  a  judgment  is  set  aside,  the  lien  is  revived 
in  all  its  pristine  vigor,  and  is  as  effective  as  before  the 
order  was  made,  except  as  to  rights  acquired  in  the  mean- 
time."* 

g  382.  Appeal  -with  stay  of  Execution. — ^Tho  stay  of 
of  execution  consequent  upon  filing  a  sufficient  bond  for 
that  purpose,  pending  an  appeal,  neither  discharges  nor 
suspends  the  lien;  it  merely  suspends,  during  the  pending 
of  the  appeal,  the  right  of  the  judgment  creditor  to  realize 
the  benefit  of  his  lien  by  a  sale  of  the  defendant's  real 
estate.'  In  Georgia,  a  different  rule  prevails.  By  statute 
a  judgment  so  appealed  from,  loses  its  lien  except  for  the 
single  purpose  of  preventing  alienations.  If,  of  two  judg- 
ments, equal  as  liens,  one  is  appealed  from,  it  loses  its  place 
as  a  lien.  If,  in  the  higher  court,  judgment  be  entered  in 
favor  of  the  appellant,  it  does  not  relate  back,  but  operates 
as  a  lien  only  from  the  time  of  its  entry  in  the  Appellate 
Court.  ^    A  similar  effect  seems  to  have  been  produced  by 


iBrown  v.  Clark,  4  How.  U.  S.  J  3, 
14. 

sKing  V.  Harris,  34  N.  Y.  330, 
afBrnuDg  30  Barb.  471. 


3Low  V.  Adams,  6  Cal.  277;  Curtis 
V.  Boofc,  28  lU.  367. 
4SiielliDg  V,  Parker,  8  Geo.  122. 
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an  appeal,  in  Pennsylyania,  from  an  award  obtained  under 
a  compulsory  arbitration  act,  which  declares  that  such  an 
award  ''shall  have  the  effect  of  a  judgment  against  the 
party  against  whom  it  is  made,  and  be  a  Uen  on  his  real 
estate  until  such  judgment  be  reversed  on  appeal."  The 
creditor  appealed,  and  thereby  secured  a  judgment  more 
favorable  to  himself;  but  it  was  held  that  he  could  not  claim 
under  hoih.  judgments,  and  could  not  have  a  lien  by  virtue 
of  either.  That  a  purchaser,  after  the  award  and  before  the 
judgment,  took  title  free  from  the  award  because  it  was 
superseded;  and  free  from  the  judgment  because  it  did  not 
exist.  ^ 

g  383.  Dormant  Exeoution. — ''Questions  in  regard  to 
dormant  executions,  generally,  and  I  believe,  invariably, 
arise  between  conflicting  claimants  of  personcd  property. 
The  doctrine  on  this  subject  does  not  apply  to  real  estate, 
the  lien  upon  which  depends  upon  the  docketing  of  the 
judgment  and  not  upon  the  execution  or  levy.'*  The  lien  of 
the  judgment,  as  to  real  estate,  never  becomes  dormant 
until  it  expires  by  the  limitation  imposed  by  statute.^  The 
plaintiff  has  a  right  to  enforce  his  lien  during  any  part  of 
the  time  provided  by  law.  Therefore  he  may,  if  he  sees 
proper,  agree  with  the  defendant  not  to  take  out  execution 
during  any  specified  period,  without  subordinating  his  lien 
to  that  of  junior  judgments. '  But  if  he  causes  an  execu- 
tion to  be  taken  out  and  levied  upon  personal  property, 
thereby  producing  a  conditional  satisfaction  of  his  own 
judgment,  and  depriving  other  judgment  creditors  of  the 
benefit  of  a  levy  on  the  same  personality,  he  cannot  with- 
draw hisr  levy  and  insist  on  the  operation  of  his  judgment 
as  a  lien  on  real  estate  to  ihe  prejudice  of  third  parties.  ^ 

g  384.  Discharge  by  Aot  of  Defeniant.^-Payment  is 
the  only  act  by  which  the  defendant  can  discharge  or  avoid 
the  lien  of  a  judgment.  *  It  is  the  duty  of  a  sheriff  having 
an  execution,  to  receive  payment  of  the  judgment,  if  a  ten- 
der of  the  amount  due  be  made  to  him.    But  such  tender 


^Lentz  V.  Lamplngh,  12  Fenn.  S. 
344. 

sMuir  V.  Leitch,  7  Barb.  341. 

8 Love  V.  Harper,  4  Humph.  113; 
Mail  V.  Leitch,  7  Barb.  341. 


4  Lyon  V.  Hampton,  20  Fenn.  S. 
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neither  discharges  the  jadgment  nor  removes  its  lien.  If 
the  tender  be  refused,  the  remedy  available  for  the  debtor 
is,  to  apply  to  the  court  on  motion  to  restrain  the  sale  and 
to  enter  satisfaction  of  the  judgment.  If  no  attempt  is 
made  to  obtain  such  redress  in  court,  Htxe  party  making  the 
tender  cannot  treat  the  judgment  as  satisfied.  ^'The  doc- 
trine of  tender  is  not  applicable,  for  that  cannot  be  made 
after  an  action  is  commenced;  and,  in  cases  where  a  tender 
is  made  in  season,  and  the  creditor  refuses,  the  effect  is 
merely  to  discharge  the  debtor  from  subsequent  interest. 
The  principal  is  never  discharged,  unless  under  peculiar 
circumstances,  as  where  there  was  not,  after  the  tender  and 
refusal,  any  remedy  to  enforce  the  payment  of  the  debtor, 
the  performance  of  his  duty.  The  debt  still  remains  due 
and  the  judgment  in  force. "^ 

g  385.  IXevr  Ck>unty. — ^A  lien  which  has  once  attached 
must  remain  until  it  is  discharged  by  acf  of  the  parties, 
removed  by  subsequent  legislation,  or  expired  by  statutory 
limitation.  Therefore,  the  erection  of  a  new  county,  sub- 
sequently to  the  docketing  of  the  judgment,  including  in  its 
limits  the  lands  of  the  debtor,  does  not  release  or  otherwise 
affect  the  lien.' 

g  386.  ByNon-Clalm. — ^In  Pennsylvania,  along  series 
of  decisions  established  the  rule,  that  a  sale  made  by  an 
officer  under  an  execution  divests  all  liens  of  a  definite 
amount,  and  that  the  lien  creditor,  omitting  to  claim  out  of 
the  proceeds  of  the  sale,  nevertheless  loses  his  right  to 
resort  to  the  land. ' 

g  387.  Of  Judgments  Disohargel  by  I^raud. — If  the 
plaintiff,  through  fraudulent  misrepresentations,  is  induced 
to  release  his  lien  or  to  satisfy  his  judgment,  an  intervening 
purchaser  of  the  property,  who  participated  in  the  fraud, 
will  not  be  protected  from  the  lien  thus  sought  to  be 
avoided.* 

g  388.  The  merger  occasioned  by  one  judgment  being 
recovered  upon  another,  as  it  extinguishes  the  judgment 


^Jackson  v.  Law,  5  Cow.  248, 
affirmed  on  appeal  in  Law  v.  Jaokson, 
9  Cow.  641. 

t Davidson  v.  Boot,  11  Ohio,  98; 
Bowman  v.Hovioiu,  17  Cal.  471. 


sCommrs.  of  Spring  Gardens'  Ap- 
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sued  upoiiy  as  a  cause  of  action,  also  deskoys  its  effect  as  a 
lien.* 

g  389.  Cannot  be  Restored. — ^The  payment  of  a  judg- 
ment in  whole  or  in  part,  releases  the  lien  to  the  extent  of 
the  payment;  and  it  cannot  be  restored  as  a  lien  by  any 
subsequent  agreement  between  the  parties.  <  In  Pennsyl- 
yania,  it  seems  to  be  competent  for  the  parties  in  interest 
to  prolong  the  lien  by  agreement;  Thus,  A.  recovered 
judgment  against'  B.,  April  4,  1846;  B.  afterwards  con- 
yeyed  to  G.  real  estate  liable  to  the  judgment  lien.  D. 
then  had  judgment  against  C,  July  24,  1850.  On  the 
tweniy-eighth  day  of  March,  1851,  A.  and  C.  agreed  that 
the  first  named  judgment  should  continue  to  be  a  lien  for 
another  term  of  five  years.  It  was  afterwards  decided  that 
A.  and  0.  had  power  thus  to  prolong  the  lien;  that  B.  was 
not  a  necessary  party  to  the  agreement;  that  the  Urre  tenani 
being  the  only  person  injured  by  the  arrangement,  was  the 
only  one  who  need  join  with  the  plaintiff  therein;  and  that 
D.,  being  a  mere  second  incumbrancer,  could  not  avoid  C.'s 
contract  with  A.* 

g  390.  Discharged  by  Sale  Under.— A.,  B.  and  C.  had 
judgments  against  D.,  having  priority  as  here  named.  B. 
levied  upon  and  sold  D.'s  land,  realizing  a  sum  insufficient 
to  pay  his  judgment.  A  deed  under  this  sale  issued  to  the 
purchaser,  the  time  for  redemption  having  first  expired. 
Meantime,  A.  sold  the  same  land  under  his  judgment.  B., 
during  the  period  allowed  for  redemption  from  A.'s  sale, 
but  subsequently  to  the  expiration  of  the  period  allotted 
for  redemption  from  his  own  sale,  attempted  to  redeem  as  a 
judgment  creditor,  and  paid  money  sufficient  for  that  pur- 
pose, and  G.  thereafter  attempted  in  like  manner  to  redeem 
from  B.  Upon  these  facts,  the  court  decided,  that  by  the 
sale  under  B.'s  judgment,  which  had  become  absolute  by 
the  issuance  of  the  deed  therefor,  the  lien  of  B.'s  judgment, 
and  of  all  judgments  over  which  it  had  precedence,  was 
exhausted;  and  that  therefore  neither  B.  nor  C.  was  qualified 
to  make  a  valid  redemption.^ 


>  Pnrdy  v.  Doyle,  1  Pai.  Ch.  558; 
Denegre  v.  Hatin,  13  Iowa,  240. 
SDe  La  Yergne  v.  Everton,  1  Pai. 


Ch.  181;  Troup  v.  Wood,  4  John.  Ch. 
247. 

s  Same's  Appeal,  26  Penn.  S.  184. 
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g  391.  Payment  'without  Dischargee. — In  some  cases  of 
which  we  shall  treat  more  fully  in  the  chapter  upon  "Satis- 
faction," payment  of  a  judgment  may  be  made  to  the  plaintiff 
without  producing  the  discharge  thereof.  This  happens,  as 
we  shall  see,  when  the  party  making  the  payments,  though 
compelled  to  do  so  for  his  own  protection,  or  to  fulfill  some 
obligation  on  which  he  is  not  primarily  liable,  is  entitled  in 
equity  to  be  invested  with  some  portion  or  with  all  the 
rights  previously  held  by  the  judgment  creditor.  Whenever, 
after  payment,  the  judgment  may  be  kept  alive  for  any  pur- 
pose, its  lien  will  survive  for  a  like  purpose.  Thus  a  party 
purchasing  land  of  a  surety,  subject  to  a  judgment  against 
several  co-sureties,  and  who  is  for  his  own  protection  com- 
pelled to  pay  plaintiff  to  avoid  the  lien,  need  not  thereby 
discharge  the  lien  on  lands  held  by  the  other  defendants. 
It  becomes  jihe  duty  of  the  creditor,  on  such  payment,  to 
instantly  transfer  to  the  payer,  the  judgment  and  all  its 
securities  for  its  satisfaction.  If  he  refuses  to  do  so,  a  suit 
in  equity  may  be  maintained  to  subject  the  other  lands  to 
the  payment  of  a  ratable  part  of  the  amoant  which  the 
purchaser  has'been  compelled  to  pay.^ 


PABT  V.~EXTENDING  AND  REVIVING. 

g  392.  Scire  Facias. — The  lien  of  judgments  being  gen- 
erally created  and  limited  by  statutes  prescribiag  the  period 
of  its  duration,  is,  for  the  most  part,  kept  strictly  within 
the  bounds  thus  assigned  to  it.  The  object  of  a  scire  faciaa 
is  not  to  extend  or  to  continue  the  lien,  but  to  enable 
plaintiff  to  make  it  available  by  execution.  Therefore,  if 
the  law  provide  that  judgment  liens  shall  continue  for  a 
number  of  years,  but  that  execution  can  issue  only  within  a 
shorter  period,  it  may  be  necessary  for  the  plaintiff  to  revive 
his  judgment  so  as  to  obtain  execution  after  the  lapse  of 
this  shorter  period  and  before  the  expiration  of  the  lien. 
In  case  he  proceeds  to  revive  his  judgment  by  scire  facias, 
this  will  not  prolong  the  lien  beyond  tii^  time  prescribed  by 


iFomold  V.  Bank  of  Mo.,  44  Mo. 
336;  Ex  parte  Orish  1  Atk.  133;  Lath- 
rop  A  Dale's  Appeal,  1  Penu.  S.  612; 


Lidderdale  v,  BobiBson,  12  Wheat. 
594. 
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statute.^  In  Ohio,  a  judgment  may  become  dormant  and 
thereby  lose  its  lien  as  against  a  mortgage  made  by  the 
debtor  during  the  life  of  the  lien.  A  reviyal  of  the  judg- 
ment cannot  affect  the  mortgage  or  any  other  prior  lien.^ 

g  393.  Inability  to  Ebceoute  Process.— In  Tennessee, 
the  impossibility  of  executing  the  process  of  the  courts 
during  the  late  civil  war,  has  been  urged  as  a  sufiKcient 
reason  for  extending  the  lien  of  judgments  beyond  the 
period  prescribed  by  statute.  This  case  did  not  end,  as  most 
hard  cases  are  said  to  do,  by  making  a  bad  precedent.  The 
court  adhered  to  the  law,  and  declined  to  relieye  the  mani- 
fest hardship  resulting  therefrom,  by  judicial  legislation.' 

§394.  Stay  of  Execution. — The  remarks  made  in  the 
preceding  section,  commending  the  decision  in  Tennessee, 
as  an  example  of  adherence  to  law  when  the  temptation  to 
judicial  legislation  was  almost  irresistible,  are  by  no  means 
applicable  to  several  constructions  given  by  the' courts  to  the 
effect  of  stays  of  execution,  made  without  the  consent  of  the 
plaintiff.  In  Pennsylvania  a  statute  provided  that  no  judg- 
ment should  continue  to  be  a  lien  on  the  real  estate  of  the 
debtor  during  a  longer  period  than  five  years  from  the  first 
return  day  of  the  term  of  which  such  judgment  might  by 
entered,  unless  revived  in  the  manner  prescribed  by  law. 
Under  this  it  was  held  that  if  judgment  were  rendered  with 
a  stay  of  execution  the  lien  would  'continue  five  years  from 
the  expiration  of  ike  stay.*  In  California  the  statute  regulat- 
ing the  lien  and  docketing  of  judgments  provides:  '^  that 
the  lien  shall  continue  for  two  years,  unless  the  judgment 
be  previovsly  satisfied."  At  quite  an  early  day  the  Supreme 
Court  of  the  State,  was  called  upon  to  decide  whether  a  stay 
of  execution  resulting  from  filing  a  sufficient  bond  for  that 
purpose,  extended  the  time  during  which  the  lien  could 
continue.  The  statute,  it  will  be  seen,  made  no  exceptions 
whatever.  Notwithstanding  the  protest  of  counsel  against 
judicial  legislation,  and  their  requesting  the  court  to  "  not 


^Denegre  v,  Haxm,  13  Iowa,  240; 
Tufts  v.  Tufts,  18  Wend.  621;  Mower 
V.  Kip,  6  Pai.  Ch.  88;  Whiting  v. 
Beebe,  7  Eng.  677;  Norton  v.  Beaver, 
6  Ohio,  180;  Bank  v.  WiUs,  12  Mo. 
364. 


s  Tracy  v.  Tracy,  5  McL.  456;  Miner 
t).  Wallace,  10  Ohio,  403. 

'Smart  v.  Mason,  2  Heiskell,  223. 
4Pennook  v.  Hart»  8  S.  &  B.  369. 
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forget  that  wise  old  saying  of  one  of  the  English  judges  that 
*  hard  cases  are  the  quicksands  of  the  law/  "  it  was  held  that 
the  period  during  which  he  was  tied  up  by  the  stay  was  not 
to  be  counted  against  the  judgment  creditor.  The  reason- 
ing employed  in  the  opinion  of  the  court,  seems,  to  my 
mind,  rather  to  show  that  the  legislators  ought  to  have 
incorporated  some  exception  in  the  statute,  and  that  they 
would  have  done  so,  if  their  attention  had  been  attracted  to 
the  propriety  of  so  doing,  than  that  the  language  employed 
by  them  indicated  even  an  intention  to  permit  of  any  excep- 
tions. The  court  said:  **  The  first  reading  of  the  act  would 
8eem  to  be  conclusive  in  favor  of  the  appellant,  but  when 
we  come  to  examine  the  legal  solicism  of  allowing  a- party 
by  his  own  motion,  thus  to  defeat  the  remedy  which  the  law 
has  given  the  creditor,  and  to  destroy  the  security  furnished, 
which  must  inevitably  result  if  the  construction  contended 
for  be  sustained,  we  are  necessarily  put  upon  inquiry  as  to 
the  intention  of  the  legislature  and  the  possibility  of  escape 
from  any  such  absurd  consequences. 

''The  obvious  intention  was  to  charge  the  estate  of  the 
judgment  debtor,  and  to  give  the  creditor  two  years  to  make 
his  money.  The  statute  intended  that  this  time  should  run 
from  the  date  of  the  judgment,  or  period  at  which  the 
plaintiff  was  in  a  situation  to  take  out  execution,  and  pur- 
sue his  remedy  to  final  satisfaction.  By  the  defendant's 
own  act,  the  force  of  that  judgment  has  been  suspended, 
and  the  lien,  which  is  merely  an  incident,  must  share  a 
like  fate.  It  would  be  absurd  to  say  that  a  lien  attached 
upon  a  judgment,  and  expired  by  its  own  limitation,  whUe 
the  judgment  was  still  i/nfied^  and  cotdd  not  be  prosecuted 
to  full  fruition. 

''The  defendant  would  thus  be  able  to  abridge,  if  not 
destroy,  the  lien,  and  in  all  cases  where  a  period  of  more 
than  two  years  intervened  between  the  date  of  the  judg- 
ment in  the  court  below  and  the  final  judgment  in  this 
court,  to  substitute  personal  for  that  security  which  the  law 
gives  the  successful  party.  *'^  This  decision  and  the  one 
cited  from  the  Pennsylvania  reports,  are  of  the  class  which 
Mr.  Sedgwick,  in  his  work,  says  "can  hardly  fail  to  bring 

^Bewey  v.  LatMn,  6  Cal.  130;  Affirmed  in  Englund  v.  Lewis,  25  Gal.  337. 
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to  the  lips  of  the  student  the  motto  of  this  volume:  Great 
ia  the  mystery  of  judicial  interpretation."*  They  certainly 
violate  the  rules  laid  down  by  the  same  author,  and  by  him 
sustained  by  citations  of  numerous  cases:  ''That  if  that 
intention  is  expressed  in  a  manner  devoid  of  contradiction 
and  ambiguity^  there  is  no  room  for  interpretation  or  con- 
struction, and  the  judiciary  are  not  at  liberty,  on  consid- 
eration of  policy  or  hardship,  to  depart  from  the  words  of 
the  statute;  that  they  have  no  right  to  make  exceptions  or 
insert  qualifications,  however  abstract  justice  or  the  justice 
of  the  particular  case  may  require  it."*  The  reasoning  ad- 
vanced by  Chief  Justice  Murray,  in  the  opinion  from  which 
we  have  quoted  above,  in  the  case  of  Dewey  v.  Lataon,  is 
equally  applicable  to  all  cases  in  which  the  plaintiff  has 
been  prevented  by  the  act  of  the  court,  or  of  the  defend- 
ant from  prosecuting  his  judgment  ''to  full  fruition."  This 
might  as  well  happen  where  a  stay  of  execution  is  produced 
by  an  injunction,  as  by  a  bond  on  appeal.  The  equities 
of  the  two  cases  are  equal.  But  so  far  as  we  are  informed, 
the  exception  has  not  been  expressly  affirmed  or  denied, 
in  any  other  cases  than  those  arising  from  a  stay  of  execu- 
tion accompanying  the  rendition  of  the  judgment,  or  occa- 
sioned by  a  bond  on  appeal.  If  the  undertaking  on  appeal 
be  insufficient  in  amount  to  stay  proceedings,  the  lien  of 
the  judgment  will  not  be  prolonged  thereby.'  Neither  can 
the  lien  be  extended  by  an  agreement  between  the  parties 
to  stay  execution,  nor  by  any  stay  not  entered  of  record, 
that  being  the  only  place  at  which  all  purchasers  are 
bound  to  look.^  A  statute  of  Ohio  limited  the  lien  of 
judgments  to  one  year  after  their  rendition,  and  provided 
that  in  case  the  judgment  was  against  a  principal  and 
surety,  the  plaintiff  should  be  restrained  from  proceeding 
against  the  latter  until  the  property,  of  the  former  was  ex- 
hausted under  this  statute,  it  was  decided  that,  though  the 
execution  against  the  surety  was  delayed  by  order  of  the 
court,  the  plaintiff  lost  his  lien  at  the  expiration  of  the 
year.  * 

g  394.     Sale  after  Sxpiration  of  Iilen. — ^The  time  during 
which  judgments  have  the  force  of  liens  on  the  lands  of 


^Sedgwick  on  Stat,  and  Const.  Law, 
p.  305. 
»Id.,  p.  295. 


3Chapin  v,  Broder,  16  Gal.  403. 
4  Bombay  v,  Boyer,  U  S.  &B.  253. 
SEamfit  V.  Winans,  3  Ham.  135. 
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judgment  debtors  is  usually  prescribed  by  statutes.  In 
many  instances,  executions  have  been  taken  out  and  levies 
made  within  the  time  prescribed  for  the  continuance  of  the 
lien,  but  so  late  that  the  sale  did  not  take  place  imtil  after 
the  lapse  of  such  time.  In  regard  to  such  cases,  so  far  as 
our  observation  has  extended,  it  has  been  uniformly  held 
that  the  execution  and  levy  did  not  continue  the  lien;  and 
that  to  preserve  the  priority  acquired  by  the  judgment,  the 
sale  must  be  made  during  the  statutory  period.  The  title 
acquired  at  such  a  sale  is  therefore  precisely  the  same  as 
though  the  judgment  had  never  been  regarded  as  a  lien.^ 

g  395.  Equity -will  not  Extend  nor  Limit. — One  who 
has  neglected  to  enforce  his  judgment  lien  in  proper  time, 
will  not,  in  equity,  be  relieved  from  the  consequences  of  his 
neglect.*  In  general,  courts  of  equity  will  not  interpose  to 
take  away  any  advantage  which  a  creditor  has  obtained  by 
his  diUgence  in  securing  a  judgment  Uen  on  the  debtor's 
estate.  Thus,  when  a  judgment  lien  has  become  a  charge 
on  the  individual  real  estate  of  a  partner  for  a  firm  debt, 
equity  will  not  displace  it  in  favor  of  a  junior  judgment 
against  the  same  partner  for  his  personal  debt.  In  this 
case,  courts  of  equity  in  the  administration  of  assets,  were 
it  not  for  the  judgment  lien,  would  have  given  the  creditors 
of  the  individual  preference  over  the  creditors  of  the  part- 
nership; or,  in  other  words,  they  would  have  distributed 
partnership  effects  to  the  creditors  of  the  partnership,  and 
the  personal  effects  of  each  partner  to  his  personal  cred- 
itors. But  those  courts  ''never  interfere  where  the  law  has 
given  one  class  of  creditors  an  absolute  preference  over  the 
others;  but  recognize  and  enforce  all  antecedent  liens, 
claims  and  charges  existing  on  the  property  according  to 
their  priorities.'  But  these  rules  in  nowise  impair  the 
authority  of  courts  of  equity  to  prevent  judgment  creditors 
from  retaining  an  advantage  which  they  secured  through 


iBagley  v.  Ward,  87  Oal.  121;  Isaac 
V.  Swift,  10  Gal.  81;  Boe  v.  Swart,  5 
Cow.  294;  Little  v.  Hanrey,  9  Wend. 
158;  TnftB  v.  Tofts,  18  Wend.  621; 
Graff  t).  Eipp,  1  Edw.  Ch.  619;  Pettit 
V.  Shepherd,  5  Pai.  493;  Bnpert  v, 
Dantzler,  12  S.  &  H.  697;  Beime  v. 
Mower,  13  S.  &  M.  427;  Dayis  v.  Ehr- 
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man,  20  Penn.  S.  258;  Birdwell  v. 
Gain,  1  Gold.  302;  Dickenson's  Lessee 
V.  Collins,  1  Swan,  516;  Shephard  v. 
Bailleul,  3  Tex.  26;  Xrapnall  v.  Bich- 
ardson,  8  £ng.  543. 

eSmith  V.  Meredith,  30  Md.  429. 
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836  LAW  OP  JUDGMESTS. 

to  the  lip8  of  the  student  the  motto  of  this  volame:  Great 
ie  the  myflteryof  judicial  interpretation."'  They  certainly 
violate  the  nilea  laid  down  by  the  same  anther,  and  by  him 
Bustained  by  citations  of  numerous  cases:  "That  if  that 
intention  is  expressed  in  a  manner  devoid  of  contradiction 
and  ambiguity,  there  is  no  room  for  interpretation  or  con- 
stmction,  and  the  judiciary  are  not  at  liberty,  on  consid* 
oration  of  policy  or  hardship,  to  depart  from  the  words  of 
the  statute;  that  they  have  no  right  to  make  exceptions  or 
insert  qualifications,  however  abstract  justice  or  the  justioe 
of  the  particular  case  may  require  it.'"  The  reasoning  ad- 
vanced by  Chief  Justice  Murray,  in  the  opinion  from  which 
Wfl  have  quoted  above,  in  the  case  of  Dewey  v.  Laism,  is 
equally  applicable  to  all  cases  in  which  the  plaintiff  has 
been  prevented  by  the  act  of  the  conrt,  or  of  the  defend- 
ant from  prosecuting  his  judgment  "to  full  fmition."  This 
might  as  well  happen  where  a  stay  of  execution  is  produced 
by  an  injunction,  as  by  a  bond  on  appeal.  The  equities 
of  the  two  cases  are  equal.  But  so  far  as  we  are  informed, 
the  exception  has  not  been  expressly  affirmed  or  denied, 
in  any  other  oases  than  those  arising  from  s  stay  of  execu- 
tion accompanying  the  rendition  of  the  judgment,  or  occa- 
sioned by  a  bond  on  appeal.  If  the  undertaking  on  appeal 
be  insufficient  in  amount  to  stay  proceedings,  the  lien  of 
the  judgment  wiU  not  be  prolonged  thereby.'  Neither  can 
the  lien  be  extended  by  an  agreement  between  the  parties 
to  stay  execution,  nor  by  any  stay  not  entered  of  record, 
that  being  the  only  place  at  which  all  purchasers  are 
bound  to  look.*  A  statute  of  Ohio  limited  the  hen  of 
judgments  to  one  year  after  their  rendition,  and  provided 
that  in  case  the  judgment  was  against  a  principal  and 
sorety,  the  plaintiff  should  be  restrained  from  proceeding 
against  the  latter  until  the  property  of  the  former  was  ex- 
hausted under  this  statute,  it  was  decided  that,  though  the 
execution  against  the  surety  was  dnlnTfid  hv  nrdnr  nf  ihtt 
court,  the  plaintiff  lost  his  lien 
year.  • 

§  391.    Sale  after  Expiration  o 
which  judgments  have  the  force 

■Sedgirick  on  Stat,  and  Const. I^w,  I      >( 

p.  305.  «I 

■Id.,  p.  295.  I      «i 


judgment  debtors  is  oaaally  prescribed  by  statutes.  In 
many  instances,  executions  have  been  taken  ont  and  leriea 
made  within  the  time  prescribed  for  the  continuance  of  the 
lien,  bnt  so  late  that  the  sale  did  not  take  place  nntil  after 
the  lapse  of  sach  time.  In  regard  to  such  cases,  so  far  as 
onr  observation  has  extended,  it  has  been  uniformly  held 
that  the  execution  and  levy  did  not  continue  the  lien;  and 
that  to  preserre  the  priority  acquired  by  the  jui^ment,  the 
sale  must  be  made  during  the  statutory  period.  The  title 
acquired  at  such  a  sale  is  therefore  precisely  the  same  as 
though  the  judgment  had  never  been  regarded  as  a  lien.' 

§  395.  Equity  vriU  not  Extend  nor  Umlt. — One  who 
has  neglected  to  enforce  his  judgment  lien  in  proper  time, 
trill  not,  in  equity,  be  relieved  from  the  consequences  of  his 
neglect.'  In  general,  courts  of  equity  mil  not  interpose  to 
take  away  any  advantage  which  a  creditor  has  obtained  by 
his  diligence  in  securing  a  judgment  lien  on  the  debtor's 
estate.  Thus,  when  a  judgment  lien  has  become  a  chaise 
on  the  individual  real  estate  of  a  partner  for  a  firm  debt, 
equity  will  not  displace  it  in  favor  of  a  junior  judgment 
against  the  same  partner  for  his  personal  debt.  In  this 
case,  courts  of  equity  in  the  administration  of  assets,  were 
it  not  for  the  judgment  lien,  would  have  given  the  creditors 
of  the  individual  preference  over  the  creditors  of  the  part- 
nership; or,  in  other  words,  they  would  have  distributed 
partnership  effects  to  the  creditors  of  the  partnership,  and 
Ihe  personal  effects  of  each  partner  to  his  personal  cred- 
itors.   But  those  courts  "never  interfere  where  the  law  has 
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misrepresentation  or  some  other  unconscientious  and  in- 
equitable device.  Thus,  if  land  be  conveyed  to  trustees 
for  the  benefit  of  creditors,  being  at  the  time  subject  to 
judgment  liens,  and  the  trustees  proceed  to  sell  the  land, 
the  purchasers  may  have  the  creditors  enjoined  from  pro- 
ceeding to  enforce  their  liens,  if  they  can  clearly  establish 
that  they  were  led  by  the  creditors  to  believe  that  they 
would  look  to  the  trustees  for  their  claims.  In  the  absence 
of  a  clear  affirmative  showing  that  the  creditors  made  such 
representations,  they  will  be  allowed  the  full  advantage  of 
their  liens.^ 

g  396.  Transcript  from  Another  County.— By  the  two 
hundred  and  seventh  section  of  the  California  Practice  Act, 
now  adopted  as  the  six  hundred  and  seventy-fourth  section 
of  the  Code  of  Civil  Procedure  of  the  same  State,  the  filing 
of  a  certified  copy  of  a  judgment  from  a  court  of  another 
county  with  the  County  Recorder,  gives  the  judgment  force 
as  a  lien  in  the  county  where  filed,  for  two  years  from  the 
filing,  though  its  lien  may  have  expired  in  the  county  in 
which  the  judgment  was  rendered.* 


PABT  VI. 

§  397.  For  Advances  to  be  Made. — A  judgment  may  be 
taken  as  an  indemnity  against  contingent  liabilities  or  to 
secure  future  advances.  An  indorser  may  take  judgment 
to  indemnify  himself  from  the  consequences  which  may 
flow  from  his  indorsement,  and  may  assign  the  same  to 
another  person,  who  becomes  security  in  his  stead.  This 
judgment  will,  in  favor  of  the  substituted  security,  have 
precedence  over  a  junior  judgment  docketed  before  he  was 
compelled  to  pay  the  indorsed  notes.  ^  A  recording  act,  in 
substance  declaring  that  every  conveyance  not  recorded, 
shall  be  void  against  any  subsequent  purchaser  in  good 
faith,  etc.,  makes  the  records  notice  to  subsequent,  but  not 
to  prior,  purchasers  or  incumbrancers.  Therefore,  if  a 
judgment  be  confessed,  to  secure  future  advances,  and  a 
mortgage  be  subsequently  made  and  recorded  on  the  judg- 
ment debtor's    real  estate,  the  judgment  creditor  is  not 


iBoub  V.  Mason,  2  Md.  380. 
^Donnerv.  Palmer,  23  Gal.  40. 


sNortonu.  Whiting,  1  Pai.  Ch.  578. 
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affected  thereby,  unless  charged  with  actual  notice,  bnt 
may  proceed  to  complete  his  advances.  If  the  mortgagee 
wish  to  avoid  the  judgments  standing  as  security  for  fur- 
ther advances,  he  should  give  the  judgment  creditor  actual 
notice  of  the  mortgage.  ^ 


PART  Vn.-^UDGMENTS  OP  FORECLOSURE. 

g  398.  Merger  of  Lien. — ^The  cases  determining  the  effect 
of  a  judgment  of  foreclosure  of  a  mortgage,  as  a  merger  or 
extinguishment  of  the  mortgage  Uen,  though  few  in  number, 
are  irreconcilable  in  spirit.  In  New  York,  a  mortgage  was 
foreclosed,  but  the  decree  not  docketed.  On  this  state  of 
facts,  the  Supreme  Court  held,  that  ''this  mortgage  was 
merged  in  the  decree  entered  upon  it,  which  decree  was 
enrolled,  but  not  docketed.  The  lien  of  the  mortgage  was 
thus  extinguished  and  gone.  That  a  judgment  at  law  ex- 
tinguishes the  debt  upon  which  it  is  obtained,  is  too  plain 
a  proposition  to  require  argument,  or  authority,  to  prove. 
And  I  am  not  able  to  see  why  a  decree  of  a  court  of  equity 
should  not  have  the  same  effect.  Indeed,  it  seems  to  me 
that  the  rule  applies  equally  in  both  cases.  The  decree 
was  not  a  lien,  because  it  was  not  docketed."^  This  part  of 
the  decision,  though  not  essential  to  the  determination  of 
the  case,  and  though,  so  far  as  we  know,  not  directly 
affirmed  in  the  same  or  any  other  court,  seems  to  have  been 
recognized  as  correct  by  the  Court  of  Appeals  of  the  same 
State.'  In  Missouri,  a  judgment  lien  continues  for  but 
three  years,  while  the  lien  of  a  mortgage  does  not  expire 
until  twenty  years.  The  Supreme  Court  of  that  State  con- 
sidered that  a  judgment  on  a  mortgage  debt  secured  by 
mortgage,  though  rendered  more  than  three  years,  did  not 
thereby  cease  to  be  a  lien ;  but  that  it  might  be  revived  by  scire 
facias,  and  the  mortgaged  premises  subjected  to  its  payment 
at  any  time  during  the  twenty  years  provided  as  a  limit  to 
the  mortgage  lien.^ 

g  399.  Decree  Inoluding  Senior  and  Junior  Mortgage. 
In  an  action  of  foreclosure,  the  holder  of  a  senior  mortgage 


iTrascott  v.  King,  6  Barb.  346. 
SThe  People  v.  Beebe,  1  Barb.  379. 
SGage  V.  Brewster,  31  N.  Y.  p.  226. 


4 Riley's  Admr.  v.  McOord's  Adinr. 
21  Mo.  285. 
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may  be  made  a  party  defendant ;  and  the  decree  may  be  so 
entered  as  to  require  his  lien  to  be  first  satisfied  ont  of  the 
proceeds  of  the  sale.  The  purchaser  under  such  a  decree 
probably  takes  title  as  well  by  the  senior,  as  by  the  junior 
mortgage.  ' '  He,  at  all  event^r^^q^ii^es  such  an  interest  as  a 
court  of  equity  will  protect  from  the  lien  of  a  judgment  subor- 
dinate to  the  senior  and  paramount  to  the  junior  mortgage,  by 
requiring  the  judgment  creditor  before  asserting  his  lien  to 
pay  the  amount  of  the  senior  mortgage.''  ^ 

g  400.  SiirpluB. — *'  The  surplus  money  arising  on  a  sale 
of  land  under  mortgage  foreclosure  stands  in  the  place  of 
the  land,  in  respect  to  those  having  liens  or  vested  rights 
therein,  and  the  widow  of  the  owner  of  the  equity  of  re- 
demption is  entitled  to  dower  in  the  surplus,  as  she  was  in 
the  land  before  the  sale.* 

g  401.  Difibrent  Kiods  of  Decrees.— The  two  hundred 
and  forty-sixth  section  of  the  Practice  Act  of  California,  as 
originally  enacted,  provided  that  in  an  action  to  foreclose  a 
mortgage  or  other  lien,  '*  the  court  shall  have  power  by  its 
judgment  to  direct  a  sale  of  the  property,  or  any  part  of  it, 
the  application  of  the  proceeds  to  the  payment  of  the 
amount  due  on  the  mortgage,  lien  or  incumbrance,  with 
costs,  and  execution  for  the  balance."  Under  this  sec- 
tion it  was  well  established  by  a  series  of  decisions  that  a 
definite  personal  judgment  might  at  once  be  rendered 
against  the  mortgagor,  under  which  the  sheriff  could  make 
a  sale  and  apply  the  proceeds,  without  any  proceedings  on 
the  part  of  the  court  being  required  to  ascertain  the  de- 
ficiency ;  or  a  decree  might  be  taken  according  to  the 
course  pursued  under  the  old  chancery  system,  '^  adjudging 
the  amount  due  upon  the  personal  obligation  of  the  mort- 
gagor, and  directing  a  sale  of  the  premises  and  the  appli- 
cation of  the  proceeds  to  its  payment,  and  apply,  after  the 
sale,  for  the  ascertainment  of  any  deficiency,  and  execution 
for  the  same.'  A  judgment  of  the  first  named  kind  consti- 
tuted a  lien  on  the  real  estate  of  the  defendant  from  the 
docketing  thereof;  but  a  decree  according  to  the  chancery 
form  constituted  no  lien  on  the  other  lands  of  the  debtor. 


iBaymond  v.  Holbom,  23  Wis.  67. 
s  Mathews  v.  Daryee,  45  Barb.  69. 


sBovland  v.  Leiby,  14  Gal.  156, 
Bollins  V.  Forbes,  10  Gal.  299;  £ng- 
lund  17.  Lewis,  25  Gal.  337. 
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The  reasons  for  holding  such  a  decree  not  to  be  a  lien  T^re 
thus  stated  by  the  court :  **A  mere  contingent  provision,  re- 
ferring to  no  particular  amount,  and  in  abeyance  until  the 
contingency  is  determined,  is  not  within  the  meaning  of  the 
statute.  It  may  become  a  valid  and  perfect  judgment;  but 
until  the  amount  to  be  recovered  is  ascertained  and  fixed, 
no  effect  can  be  given  to  it  as  a  lien.  In  the  present  case 
the  provisions  in  question  were  of  this  character,  and  no 
general  lien  was  acquired  by  the  docketing  of  the  judgment. 
It  is  no  answer  to  say  that  the  judgments  contained  a  state- 
ment of  the  amount  due.  There  was  no  personal  judgment 
for  this  amount,  nor  was  there  anything  in  the  nature  of  a 
personal  judgment,  beyond  the  mere  direction  for  the  issu- 
ance of  an  execution,  in  the  event  of  the  insufficiency  of  the 
mortgaged  property  to  pay  the  debt.  The  whole  matter 
was  contingent,  indefinite  and  uncertain,  and  so  long  as  this 
continued  to  be  the  case,  no  effect  whatever  could  be  given 
to  it."i 

g  402.  But  the  two  hundred  and  forty-sixth  section  of  the 
Practice  Act  was  amended  in  1861,  by  the  addition  of  a 
clause  providing  that  if  it  be  ascertained  from  the  return 
of  the  sheriff,  that  a  balance  is  still  due  to  the  plaintiff, 
''the  judgment  shall  then  be  docketed  for  such  balance 
against  the  defendant  or  defendants,  personally  liable  for 
the  debt,  and  shall  from  the  time  of  the  docketing  thereof 
be  a  lien  upon  the  real  estate  of  the  judgment  debtor." 
This  section,  as  thus  amended,  has,  with  a  slight  change  in 
form,  been  adopted  as  the  seven  hundred  and  twenty-sixth 
section  of  the  Code  of  Civil  Procedure.  The  amendment 
of  1861,  "  seems  to  have  been  designed  to  limit  the  remedy 
of  the  mortgage  creditor  to  his  security,  in  cases  when  a 
decree  for  mortgaged  premises  is  had,  until  that  was  ex- 
hausted, and  then  to  give  him  a  lien  on  all  his  debtors'  real 
property  subject  to  execution  for  the  balance  remaining 
due,  from  the  time  the  same  should  be  duly  ascertained 
and  the  judgment  docketed  for  that  balance:*'  "With  re- 
spect to  a  judgment  in  personam  coupled  with  a  decree 
foreclosing  a  mortgage,  and  directing  a  sale  of  the  mort- 


iChapin  v,  Broder,  16  Gal.  403,  af- 
firmed in  England  o.  Lewis,  25  Gal. 
837;  Me  also  similar  oonclusions  ex- 


pressed in  Hays  u.  MiUer,  1  Wash. 
Terr.  163. 
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gaged  premises,  tbe  jadgment  is  to  be  docketed  for  the 
balance  which  may  remain  due  after  the  mortgaged  prop- 
erty is  exhausted,  and  from  that  event,  that  is,  the  docket- 
ing, the  judgment  shall  be  a  lien  on  the  debtor's  real  prop- 
erty, and  may  thereafter  subsist  as  a  lien  for  two  years."  ^ 


PAET  Vni.-JUDGMENTS  IN  THE  FEDEEAL  COURTS. 

§  403.  Adoption  of  State  La^w^s. — The  lien  of  definite 
judgments  in  personam,  in  the  federal  courts,  is  governed 
by  the  laws  of  the  State  in  which  the  judgment  is  entered. 
It  must  not  be  supposed  from  this  statement  that  a  State 
has  authority  in  virtue  of  its  own  sovereignty  to  legislate 
upon  this  subject,  or  in  any  respect  to  extend  or  limit  the 
lien  of  the  judgments  or  decrees  of  federal  courts.  The 
applicability  of  State  laws,  arises  from  their  adoption  by 
Congress,  or  by  the  federal  courts,  or  perhaps  by  both.* 
The  lien  of  the  judgments  and  decrees  of  federal  courts,  in 
the  State  where  entered,  is  the  same  as  that  given  by  law  to 
the  judgments  of  the  highest  courts  of  original  and  general 
jurisdiction  in  that  State  ;^  and  they  cease  in  the  same 
manner,  and  at  like  periods,  as  judgments  and  decrees  in 
such  States.^  Judgment  liens  must  be  created  by  the  gov- 
ernment under  whose  authority  the  judgment  is  rendered. 
The  States  therefore  may  determine  the  effect  of  judgments 
in  their  own  courts,  but  not  the  effect  of  judgments  in  the 
United  States.*^  A  State  law  requiring  judgments  to  be 
enrolled  in  the  county  where  the  lands  to  be  charged  are 
situate,  before  becoming  liens,  therefore,  cannot  affect  the 
lien  of  judgments  in  the  federal  courts.  > 

g  404.  How  State  Laws  were  Adopted. — In  respect  to 
the  manner  in  which  the  State  laws  were  adopted,  a  differ- 
ence of  opinion  is  manifest  from  the  decisions  made  by 


1  Culver  V.  Rogers,  28  Cal.  520.  The 
same  rule  prevails  in  Nevada.  Weil  v. 
Howard,  4  Nev.  384. 

2  Clements  v.  Berry,  11  How.  411; 
U.  S.  V.  Morrison,  4  Pet.  124;  Balston 
V.  BeU,  2  DaU.  158;  Ward  v.  Cham- 
berlain, 2  Black,  438. 

8  Pollard  V.  Cocke,  19  Ala.  188. 


4Choteau  v.  Nuckolls,  20  Mo.  442; 
Williams  V.  Benedict,  8  How.  U.  S. 
107. 

sCorwin  v.  Benham,  2  Ohio  S.  36. 

•  Carroll  u.  Watkins,  1  Abb.  U.  S. 
474;  U.  S.  V.  Halstead,  10  Wheat.  51; 
Cropsey  v.  Randall,  2  Blatchf.  341; 
Ward  V.  Chamberlain,  2  Block.  480. 
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judges  of  federal  courts.  One  view  is — 1.  "That  the  lien  of 
judgments  in  the  courts  of  the  United  States  does  not 
result  from  any  direct  legislation  of  Congress  on  that  sub- 
ject. 2.  That  under  the  Judiciary  Act,  which  ordains  that 
the  laws  of  the  several  States  shfJl  be  rules  of  decision  at 
common  law,  the  courts  of  the  United  States  have  xmif  ormly 
adopted  the  principles  of  State  policy  and  jurisprudence 
on  the  subject  of  the  lien  of  judgments,  so  far  as  the  same 
were  applicable,  treating  them  as  rules  affecting  real  prop- 
erty and  its  transmission  by  descent  or  purchase.  "*  The 
other  view  is  thus  stated  by  Mr.  Justice  Clifford  in  Ward  v. 
Chamberlain  (2  Black.  430).  "Expressions  are  to  be  found 
in  one  or  more  of  the  cases  referred  to,  which  countenance 
the  idea  that  the  State  laws  in  respect  to  the  lien  of  judg- 
ments and  decrees  were  adopted  by  the  courts  of  the  United 
States;  but  upon  a  closer  examination  of  the  subject  it  will 
appear,  we  think,  that  those  laws  are  recognized  and  sub- 
stanti^ly  adopted  by  the  "Acts  of  Congress  regulating 
process  in  the  courts  of  the  United  States."  His  Honor, 
after  referring  to  the  several  acts  passed  by  Congress  upon 
the  subject,  and  especially  to  the  third  section  of  the  act  of 
May  19,  1828,  which  provides  "that  torita  of  execution  and 
other  final  process,  issued  on  judgments  and  decrees  ren- 
dered in  any  of  the  courts  of  the  United  States,  and  the  pro- 
ceedings thereupon,  shall  be  the  same,  except  their  style,  in 
each  State  respectively,  as  are  now  used  in  the  courts  of 
such  State,"  adds,  #" Undoubtedly  Congress  intended,  by 
that  provision,  to  adopt  the  State  laws  in  respect  to  the  pro- 
ceedings on  final  process,  as  they  existed  at  the  date  of  the 
act,  and  the  effect  of  the  enactment,  or  one  of  its  effects, 
was  to  render  judgments  and  decrees  for  the  payment  of 
money  rendered  in  the  federal  courts,  a  lien  on  the  land  of 
the  debtor,  in  all  cases  and  under  like  circumstances  as 
when  rendered  in  State  courts.  Under  the  earlier  process 
acts,  this  court  twice  decided  that  the  laws  of  the  States 
furnished  the  rule  of  decision  in  respect  to  the  lien  of  judg- 
ments and  decrees  rendered  in  the  federal  courts,  upon  the 
land  of  the  debtor,  and  since  the  passage  of  the  act  under 
consideration  it  has  been  twice  affirmed  by  this  court  as  a 

1  Lombard  v.  Bayard,  1  Wall.  Jr.  196. 
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matter  of  history,  that  the  act  was  passed  to  confirm  the 
view  expressed  in  those  decisions."* 

g  405.  The  liens  of  the  jndgments  of  the  several  courts 
of  the  United  States,  are  charges  upon  all  the  lands  of  the 
judgment  debtors,  situate  within  the  territorial  limits  of  the 
jurisdiction  of  the  court  pronouncing  judgment,  upon  which 
a  judgment  of  like  character  entered  in  one  of  the  courts  of 
the  State  in  which  such  lands  are  included,  would  have  been 
a  lien.' 

g  406.  Decrees  in  Admiralty. — It  seems  that  until  the 
year  1862,  the  decree  or  sentence  of  a  Court  of  Admiralty 
was  not  supposed  to  create  a  lien  on  the  debtor's  lands.  Mr. 
Justice  Grier  in  that  year  in  a  very  vigorous  dissenting 
opinion,  said:  ''It  is  now  seventy  years  since  the  establish- 
ment of  Courts  of  Admiralty  in  these  States,  yet  it  seems 
that  the  boundary  of  their  jurisdiction  is  not  yet  settled. 
During  aU  this  time  it  has  never  been  supposed  that  the 
definitive  sentence  or  decree  of  a  Court  of  Admiralty  was  a 
lien,  or  could  be  levied  on  lands.  The  dominion  of  the 
Admiral  was  over  the  sea — the  ships  and  men  who  frequented 
it — ^their  contract  and  their  torts.  His  court  proceeded 
either  against  the  ship  or  the  owner,  by  arrest  of  the  thing 
or  the  person."  But  a  majority  of  the  court  were  of  the 
opinion  that,  whatever  the  practice  or  understanding  of  the 
courts  may  have  been,  the  terms  of  the  act  of  1828  were 
too  broad  not  to  include  Courts  of  Admiralty.  Justice 
Clifford,  in  the  opinion  assented  to  l^  a  majority  of  the 
judges,  said:  ''Courts  of  justice  may  construe  a  legislative 
opinion,  but  they  cannot  repeal  what  is  expressly  enacted. 
When  Congress,  in  plain  and  unambiguous  terms,  declares 
that  writs  of  executions  on  decrees  rendered  in  any  of  the 
courts  of  the  United  StcUeSy  and  the  proceedings  thereupon, 
shall  be  the  same  as  are  now  used  in  the  courts  of  such 
State,  it  is  not  possible  for  this  court  to  hold  that  the  de- 
crees of  one  of  the  courts  of  the  United  States  are  not  em- 
braced in  that  provision;  especially  not,  as  the  very  court 
whose  decrees  it  is  said  are  excluded  from  the  provision,  is 


1  Beers  v.  Hanghton,  9  Pet.  361; 
Boss  V.  Duyal,  13  Pet.  64. 

8  United  States  u.  Duncan,  12111. 
523;  Trapnall  u.  Bichardson,  13  Ark. 


543;  Doe  v.  Jones,  2  McL.  TS;  Con- 
rad V,  Insurance  Co.,  1  Pet.  453; 
Byers  v.  Fowler,  7  £ng.  276;  Sellers 
V.  Corwin,  5  Ohio,  398. 
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Bpecifically  mentioned  in  the  first  section  of  the  same  act  as 
one  of  the  courts  of  the  United  States,  and  its  proceedings 
there  made  the  subject  of  special  and  material  regulation. 
Exclusive  original  jurisdiction  in  admiralty  and  maritime 
cases,  is  conferred  upon  the  District  Courts  of  the  United 
States,  but  the  Circuit  Courts  hear  such  cases  on  appeal, 
and,  as  a  matter  of  daily  practice,  render  decrees  therein 
for  the  payment  of  money;  and  it  is  not  to  be  doubted,  we 
think,  that  such  decrees  are  as  much  within  the  provisions 
under  consideration  as  decrees  in  equity;  and,  if  so,  no 
reason  i^  perceived  why  the  same  rule  should  not  be  applied 
to  decrees  of  a  like  character  rendered  in  the  District 
Courts."^ 

>  Ward  17.  Chamberlain,  2  Black.  U.  S.  430. 
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CHAPTEE  XV. 

JUDGMENTS  AS  EVIDENCE. 

PABT  I.— OF  THE  MODE  OF  PEOOF. 

S  407.  NecMsitjof  Beoord  Proof. 

f  408.  PxtKrf  of  Copies. 

f  409.  Judgment  Book  m  JBrldexioe. 

f  410.  Inferior  Courts. 

f  411.  Antlientlcstfon  of  Bister  States. 

f  412.  The  Certiflcate. 

f  413.  The  Judge. 

8  414.  Authentication  of  Foreign. 

PABT  n.— ADMISSIBILITY  AND  EFFECT. 

f  415.  Statement. 

f  416.  Judgment  as  Proof  of  Itself. 

f  417.  Judgment  as  Matter  of  Inducement. 

I  418.  Judgment  to  show  that  Plaintiff  Ib  a  Creditor  of  Defendant. 

8  419.  Questions  of  Public  Nature,  proyable  by  evidence  of  Bepntation. 

8  420.  Decree. 

PABT  I.— OF  THE  MODE  OF  PBOOF. 

g  407.  Necessity  of  Record  Proof. — ^At  common  law, 
''when  the  existence  of  a  judgment  is  put  in  issue,  upon 
a  plea  or  replication  of  nul  tiel  record,  it  must  be  proved  by 
the  production  of  the  record  itself;  which  is  inspected  by 
the  court  wherein  it  is,  if  it  be  a  record  of  the  same  court, 
or  if  of  a  different  court,  a  certiorari  must  be  sued  out  for 
bringing  it  in.  And  if  it  be  a  record  of  an  inferior  court, 
the  certiorari  may  be  issued  out  of  the  superior  one;  but  if 
it  be  of  a  superior  court,  or  court  of  equal  jurisdiction,  there 
is  no  way  to  have  it  but  by  certiorari  and  mitUmus  out  of 
chancery. '^^  In  a  recent  case  in  North  Carolina  the  position 
is  maintained  that,  in  no  event,  can  the  production  of  the 
record  be  dispensed  with.  That,  if  it  be  lost,  the  party 
who  wishes  to  use  it  in  his  behalf,  must  take  such  pro- 
ceedings in  the  court  where  it  was  made  as  are  necessary 
to  create  a  new  record,  and  have  it  substituted  in  place  of 

ITidd'B  Pr.  943;  Greenl.  Et.  Sees.  501  and  502,  Vol.  1. 
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the  old  one  J  This  view  is  in  direct  conflict  with  that  ex- 
pressed by  Mr.  Greenleaf  in  his  work  on  evidence,  in 
which  he  lays  down  the  following  rule:  "If  the  record  is 
lost,  and  is  ancient,  its  existence  and  contents  may  some- 
times be  presumed;  but  whether  it  be  ancient  or  recent, 
after  proof  of  the  loss,  its  contents  may  be  proved,  like 
any  other  document,  by  any  secondary  evidence,  where  the 
case  does  not,  from  its  nature,  disclose  the  existence  of 
other  and  better  evidence."'  But  in  the  absence  of  the  loss 
or  destruction  of  the  record,  it  cannot  be  proved  otherwise 
than  by  the  original,  or  by  a  duly  authenticated  copy.* 
But  in  case  of  the  admitted  loss  of  the  original  record,  no 
proof  of  its  contents  will  be  received  except  the  best  and  most 
authentic  proof  which  remains  susceptible  of  production.^ 
g  408.  Proof  by  Ck>ples. — *  'As  to  the  proof  of  records,  this 
is  done  either  by  mere  production  of  the  records,  without 
more,  or  by  a  copy.  Copies  of  the  record  are,  1st,  exem- 
plifications; 2d,  copies  made  by  an  authorized  officer;  Sd, 
sworn  copies.  Exemplifications  are  either  first  under  the 
great  seal,  or,  secondly  under  the  seal  of  the  court  where 
the  record  remains.  In  the  United  States,  the  great  seal 
being  usually,  if  not  always,  kept  by  the  Secretary  of  State; 
an  exemplified  copy,  under  the  seal  of  the  court  is  usually 
admitted,  even  upon  an  issue  of  nvi  tiel  record,  as  sufficient 
evidence."'  An  office  copy  of  the  record  is  made  either  by 
an  officer  having  no  other  authority  than  the  order  of  the 
court  directing  him  to  make  the  copy  for  the  convenience 
of  suitors,  or  by  an  officer  whose  duty  it  is,  by  the  law,  to 
furnish  copies.  In  the  first,  case  the  office  copy  is  not  proof 
except  in  the  same  cause  and  in  the  same  court  wherein  it 
was  ordered  to  be  made.  In  the  second  case  the  office  copy 
is  equivalent  to  the  record. •  "The  proof  of  records,  by 
an  examined  copy,  is  by  producing  a  witness  who  has  com- 
pared the  copy  with  the  original,  or  with  what  the  officer  of 
the  court,  or  any  other  person,  read  as  the  contents  of  the 
record.'"' 


1  Walton  V.  McKesson,  64  N.  C.  77. 

tVol.  1.  Greenl  £v.  Sees.  84  and 
609;  McQueen  v.  Fletcher,  4  Bich  £q. 
152. 

sLansing  v.  Bussell,  3  Barb  Ch. 
325;  Bolan  v.  Bolan,  4  NeY.'l50;  Gra- 
ham V.  Gordon,  1  Chip.  115. 


4Note  to  Sec.  84,  Vol.  1,  Greenl.  £y. 

5Vol.  1  Greenl.  Ev.  501. 

8  Vol.  1  Greenl.  £y.  $  507. 

iSee  Yol.  1  Greenl.  £v.  508,  for 
further  roles  in  relation  to  proof  by 
copies. 
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g  409.  The  Judgment  Book,  according  to  the  common 
law  practice,  seems  to  have  been  a  mere  minute  or  memo- 
randum book,  containing,  however,  no  entry  which  could 
constitute  any  evidence  of  the  judgment.  The  judgment 
became  a  permanent  record  only  when  the  roll  was  brought 
into  court,  and  filed.  It  could  not  be  proved  by  mere 
docket  entries.*  **The  minutes  from  which  the  record 
is  made  up,  and  even  a  judgment  in  paper,  signed  by  the 
master,  are  not  proper  evidence  of  the  record."*  But  where, 
instead  of  conforming  to  the  common  law  system  of  pro- 
cedure, the  law  requires  the  entiy  to  be  made  in  the  judg- 
ment book,  and  a  copy  thereof  to  be  made  and  filed  as  part 
of  the  judgment  roll,  the  entry  in  the  book  must  be  re- 
garded as  the  formal  and  permanent  record  entiy,  and 
therefore  as  evidence  of  the  judgment.'  The  vacature  of  a 
judgment  must  be  enrolled,  or  entered  of  record,  before  it 
can  be  given  in  evidence  against  the  judgment.^ 

g  410.  Judgments  of  Inferior  Courts. — ' '  The  judgments 
of  inferior  courts  are  usually  proved  by  producing  from  the 
proper  custody  the  book  containing  the  proceedings;  and 
as  the  proceedings  in  these  courts  are  not  usually  made  up 
in  form,  the  minutes,  or  examined  copies  of  them,  will  be 
admitted,  if  they  are  perfect.  If  they  are  not  entered  in 
books,  they  may  be  proved  by  the  officer  of  the  court,  or  by 
any  other  competent  person.  In  either  case,  resort  will  be 
had  to  the  best  evidence,  to  establish  the  tenor  of  the  pro- 
ceedings; and,  therefore,  where  the  course  is  to  record 
them,  which  will  be  presumed  until  the  contrary  is  shown, 
the  record,  or  a  copy,  properly  authenticated,  is  the  only 
competent  evidence.  The  caption  is  a  necessary  part  of  the 
record;  and  the  record  itself,  or  an  examined  copy,  is  the 
only  legitimate  evidence  to  prove  it."* 

§  411.  Authentication  of  Judgments  of  other  States. 
'*The  statute  of  the  United  States  of  the  twenty-sixih  of 
May,  1790,  declares,  that  the  records  and  judicial  proceed- 
ings of  the  courts  of  any  State  shall  be  proved  and  admitted 
in  any  other  court  within  the  United  States,  by  the  attesta- 


1  Brown  v,  Hathaway,  10  Minn.  803 ; 
Godefroj  v.  Joy,  1  Moore  k  P.  236. 
«VoL  1  Greenl.  Ev.  $  5f'8. 


3  Williams  v.  McGrade,  13  Minn. 


46. 


4McKnight  v.  Dnnlop,  4  Barb.  36. 
s  Greenl.  £y.  $  513,  vol.  1. 
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tion  of  the  clerk  and  the  seal  of  the  court  annexed,  if  there 
be  a  seal,  together  with  a  certificate  of  the  judge,  chief 
justice,  or  presiding  magistrate,  as  the  case  may  be,  that 
the  said  attestation  is  in  due  form  of  law.^^  Any  State  may 
pass  a  law  dispensing  with  any  part  of  the  authentication 
prescribed  by  the  act  of  Congress;  but  no  State  can  require 
that  a  judgment  be  authenticated  in  a  different  manner  than 
that  provided  by  Congress.* 

§  412.  The  CerUfioate. — A  certificate  of  a  clerk  certify- 
ing the  transcript  to  be  a  ''full,  true  and  complete  transcript 
of  aU  the  proceedings  had  in  the  above  case  as  now  remains 
of  record  and  on  file  in  my  office,"  accompanied  by  the  cer- 
tificate of  the  judge,  that  ''the  certificate  is  in  due  form  of 
law,"  is  a  sufficient  authentication. '  And,  in  Pennsylvania, 
a  certificate,  that  "the  foregoing  copy  of  records  is  truly 
taken  and  correctly  copied  from  the  records  of  judgments 
of  said  court  remaining  in  my  office,"  has  frequently  been 
taken  and  presumed  to  be  a  copy  of  the  whole  record.^  The 
certificate  of  the  judge,  that  "the  certificate  is  in  due  form 
of  law,"  is  conclusive.'  It  has  been  determined  that  the 
certificate  of  the  judge  "must  b&  annexed  to  the  exemplifi- 
cation of  the  record,  and  cannot  be  on  a  separate  piece  of 
paper."*  "The  attestation  of  the  copy  must  be  according 
to  the  form  used  in  the  State  from  which  the  record  comes; 
and  it  must  be  certified  to  be  so  by  the  presiding  judge  of 
the  court,  the  certificate  of  the  clerk  to  that  effect  being  in- 
sufficient. Nor  will  it  suffice  for  the  judge  simply  to  certify 
that  the  person  who  attests  the  copy  is  the  clerk  of  the 
court,  and  that  the  signature  is  in  his  handwriting.  The 
seal  of  the  court  must  be  annexed  to  the  record  with  the 
certificate  of  the  clerk,  and  not  to  the  certificate  of  the 
judge."''  In  Illinois,  it  has  been  held  that  the  judge  is  not 
required  to  state  that  the  person  certifying  is  the  clerk,  nor 
that  the  seal  annexed  is  the  seal  of  the  court;  that  the  seal 
speaks  for  itself  and  is  presumed  to  be  attached  by  the 


^Fergnson  v.  Howard,  7  Crancb^ 
408. 

cParke  v.  Williams,  7  Cal.  247. 

sBlair  v.  Caldwell,  3  Mo.  353. 

4Beber  v.  Wright,  68  Penn.  S.  471; 
and  cases  there  dted. 


•Grover  v,  Grover,  30  Mo.  400. 
•Norwood  V.  Cobb.  20  Tex.  588; 
McFarlane  v.  Harrington,  2  Bay.  555. 
iGreenl.  £y.  toI.  1,  sec.  506. 
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officer  charged  by  law  with  the  custody  thereof.*  If  the 
court,  whose  record  is  authenticated,  has  no  seal,  that  fact 
should  be  stated  either  in  the  certificate  of  the  clerk,  or  in 
that  of  the  judge.' 

g  413.  The  Judge. — ^It  must  appear  that  the  judge  who 
undertakes  to  attest  the  record  is  the  judge  of  the  court 
which  rendered  the  judgment.  An  attestation  by  T.  A.  J., 
*' presiding  judge  of  the  Supreme  Court  of  the  State  of 
New  York  in  the  seventh  district,  is  defective  in  not  show- 
ing him  to  be  the  judge  of  the  county  where  the  judgment 
was  entered."^  The  authentication  must  be  by  the  judge,  if 
there  be  but  one.  If  there  be  more  than  one,  it  must  be 
by  the  chief  justice  or  presiding  judge.^  The  judge  certifying 
must,  cd  that  time,  be  the  judge,  chief  justice  or  presiding 
judge.  Hence,  where  the  judges  act  as  chief  justice  by  ro- 
tation, the  authentication  cannot  be  made  by  any  one  of 
them,  but  only  by  the  one  who,  for  the  time  being,  is  chief* 
If  a  court  cease  to  exist,  and  its  records  are  transferred  to 
another  court,  the  clerk  and  judge  of  the  latter  thereby  be- 
come proper  persons  to  authenticate  the  records  of  the 
former..^  Where  several  judges  preside  in  the  same  court, 
neither  having  any  temporaiy  or  permanent  rank  above  the 
others,  and  all  being  apparently  on  perfect  equality  with 
one  another,  an  authentication  in  which  all  unite,  has  been 
regarded  as  sufficient.  '^ 

g  414.  Authentioationof  Foreign  Judgments. — Foreign 
judgments  are  authenticated  either — "1.  By  an  exemplifica- 
tion under  the  great  seal.  2.  By  a  copy  proved  to  be  a  true 
copy.  3.  By  the  certificate  of  an  officer  authorized  by  law, 
which  certificate  must  itself  be  properly  authenticated.'' 
If  all  these  means  be  beyond  the  reach  of  the  party,  other 
and  inferior  testimony  may  be  received.  But  a  copy  of  a 
foreign  decree,  certified  by  the  signing  of  a  name  with  the 
addition  to  it  of  "Secretary  of  State  of  foreign  affiairs," 
with  a  private  seal,  is  neither  sufficient  as  an  authentication 
nor  admissible  as  secondaiy  evidence.^    A  foreign  judg- 


^Dacommun  v,  Hyeinger,  14  111. 

249. 

«Craig  V.  Brown,  1  Pet.  C.  C.  352; 
Kirkland  v.  Smith,  2  Martin  N.  S. 
497. 

sPhelps  V.  Tilton,  17  Ind.  423. 


4  Stewart  v.  Gray,  Hemp.  94. 
SShaw  V.  Hard,  3  Bibb.  371. 

0  Thorn  as  u.  Tanner,  6  Monr.  52. 

1  Arnold  v.  Frazier,  6  Strob.  33. 

8  Church  V.  Hubbard,  2  Cfanch.  187. 
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ment  is  sufficiently  authenticated  when  a  copy  is  produced, 
accompanied  by  an  affidavit  stating  that  the  affiant  applied 
to  the  reputed  clerk  of  the  court,  for  a  copy  of  the  record 
of  the  judgment;  that  he  assisted  the  clerk  in  comparing 
the  copy  with  the  record,  and  in  affixing  the  seal  of  the 
Court  to  the  copy;  and  saw  the  same  clerk  attest  the  copy 
by  putting  his  name  to  it.i  A  record  with  the  attestation  of 
the  clerk,  with  the  seal  of  the  court  and  the  certificate  of 
the  chief  justice,  that  the  person  attesting  the  record  is  the 
clerk  and  that  his  signature  is  genuine;  and  with  the  cer- 
tificate of  the  Assistant  Secretary  of  State  of  the  province, 
accompanied  by  that  of  the  Governor  in  charge  of  the 
province,  attested  by  the  great  seal,  and  certifying  that 
such  court  is  lawfully  and  duly  constituted,  and  specifying 
its  jurisdiction;  and  which  also  verifies  the  signature  of  the 
clerk  and  of  the  chief  justice,  is  a  sufficient  exemplification.^ 
A  copy  of  a  judgment  entered  at  Havana,  signed  by  the 
clerk  who  was  keeper  of  the  records  of  the  court;  with 
proof  that  his  signature  validated  all  its  proceedings;  that 
the  court  had  no  seal;  that  the  seal  used  to  the  certificate 
was  that  of  the  Boyal  College  of  Notaries,  and  that  the  doc- 
ument is  authenticated  in  the  way  in  which  records  were 
commonly  authenticated,  when  sent  to  foreign  countries, 
was  held  to  be  a  sufficient  exemplification.^ 


PABT  II.— OF  ADMISSIBILITY  AND  EFFECT  OF  JUDGMENTS. 

§  415.  In  treating,  in  different  parts  of  this  work,  upon 
the  various  effects  directly  and  indirectly  resulting  from 
judgments,  and  in  considering  the  different  persons  who  are, 
under  the  law,  bound  by  judgments  as  parties  or  privies 
thereto,  nearly  all  the  questions  naturally  falling  within  the 
second  subdivision  of  this  chapter  have  been  already  suffi- 
ciently noticed.  We  shall  therefore  confine  the  remainder 
of  this  chapter,  to  the  consideration  of  those  cases  in  which 
judgments  may  properly  be  admitted  in  evidence  for  and 
against  persons  neither  parties  nor  privies  thereto,  nor 
otherwise  bound  by  the  judgment  as  an  estoppel. 


iButtrick  V.  Allen,  8  Mass.  273. 
tLazier  v.  Wescott,  26  N.  Y.  146. 
sPackard  v.  Hill.  7  Cow.  434.    For 


further  mles  in  regard  to  authenti- 
cation of  foreign  judgments,  see  H 
514,  515,  Greenl.  £y.  and  notes. 
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g  416.  To  Prove  Itself. — "A  judgment  may  be  offered 
in  evidence  for  two  purposes:  Ist,  To  establish  the  mere 
fact  of  its  own  rendition,  and  those  legal  consequences  which 
result  from  that  fact;  2d,  In  addition  to  the  first  purpose, 
for  the  further  purpose  of  proving  some  other  fact  as  found 
by  that  verdict,  or  upon  whose  supposed  existence  the  judg- 
ment is  based."  For  the  first  of  these  purposes  every  judg- 
ment is  admissible  in  evidence  against  the  whole  world.^ 
Judgments  in  rem  are  generally  considered  as  admissible 
against  all  persons ;  but  their  nature  and  effect  will  be  made  the 
subject  of  a  separate  chapter.  A  judgment  may  constitute 
part  of  a  chain  of  title  to  real  or  personal  estate;  or,  though 
not  amounting  to  title,  it  may  show  the  character  of  the 
possession  of  one  of  the  parties  to  a  suit.  In  either  case  it 
is  admissible  in  evidence  for  or  against  strangers  as  well  as 
for  or  against  the  parties  to  the  original  suit.'  Whenever 
a  judgment  transfers  a  title,  or  is  the  foundation  of  a  claim 
to  possession,  it  is  admissible  upon  the  same  principle  as  a 
voluntary  conveyance.* 

§  417.  As  Matter  of  Inducement. — Judgments  are 
also  available  as  evidence  against  third  parties  by  way  of 
inducement,  or  to  prove  the  existence  of  any  collateral  fact.^ 
Thus  if  a  principal  should  be  sued  for  the  negligence  of  his 
agent,  the  judgment  against  him  in  this  suit,  would  be  evi- 
dence in  a  suit  against  the  agent  by  the  principal,  for  the 
purpose  of  showing  what  the  consequence  of  the  negligeuce 
had  been;  ''as evidence  of  the  quaivtum  of  damages,  though 
not  as  to  the  fact  of  the  injury."  *  A  judgment  against  a 
grantee  in  an  action  for  the  possession  of  land,  is  always 
evidence  against  his  warrantor,  for  the  purpose  of  showing 
an  eviction.  •  Where  one  party  agrees  to  indemnify  another 
for  some  act  done,  a  judgment  rendered  agaiust  the  latter  in 
in  consequence  of  such  act,  is  evidence  against  the  former 


^  Notes  273  and  274  to  PhU.  £y.  by 
Oowen  &  Hill;  Williams  v,  McGrade, 
13  Minn.  46;  Spencer  v.  Dearth,  43 
Yer.  98;  Harrison  v.  Harrison,  39  Ala. 
489. 

<  Buckingham  v.  Hannah,  2  Ohio  S. 
651;  Barr  v.  Grattz,  4  Wheat.  220 
Davies  v.  Lowndes^l  Bing.  N.  0. 597. 


SFowler  v.   Savage,  3  Conn.  90; 
Eoogler  v,  Hoffman,  1  McG.  49d. 

4Eing  V.  Chase,  15  K.  H.  9. 

SGeeen  v.  NewKiver  Co.,  14  T.  B. 
590;  2  Smith's  Lead.  Cases,  585. 

6  Booker's  Adm*r  v.  Bell's  Ex.,  2 
Bibb.  175;  Marlatt  v.  Clary,  20  Ark 
251;  Gragg  v.  Biohard8on»  26  Geo. 
570. 
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for  the  purpose  of  showing  the  damages  sustained  hy  the 
person  indemnified.*  So  in  an  action  for  contribution  be- 
tween sureties,  a  judgment  in  favor  of  a  common  creditor,  and 
against  the  principal  debtor  and  one  of  the  sureties,  to  which 
the  defendant  in  the  second  suit  was  not  a  party,  is  never- 
theless competent  evidence,  not  merely  of  its  own  rendi- 
tion, but  also  by  way  of  inducement  to  the  evidence  that 
the  plaintiff  in  the  present  suit  had  discharged  the  debt  on 
which  the  former  suit  was  based.^  A  judgment  against  a 
sheriff,  for  the  default  of  his  deputy,  is  at  least  prima  facie 
evidence  against  the  latter  and  his  sureties,  to  prove  that 
the  sheriff  had  been  subjected  to  the  payment  of  a  certain 
amount  of  liability .' 

g  418.  To  Prove  that  Plaintiff  is  a  Creditor.— Some 
conflict  of  authority  exists  in  regard  to  the  question, 
whether,  in  a  suit  to  set  aside  a  conveyance  by  one  claiming 
to  be  a  creditor  of  the  grantor,  a  judgment  in  favor  of  the 
plaintiff  and  against  the  grantor,  is  evidence  against  the 
grantee  to  show  that  the  plaintiff  is  a  creditor  as  he  claims 
to  be.  In  one  instance,  at  least,  such  a  judgment  was  re- 
jected, because,  as  to  the  grantee,  it  was  res  inter  alias  ada,*^ 
But  the  better  opinion,  and  the  one  generally  adopted,  is, 
that  such  a  judgment  is  prima  faciey  though  not  conclusive, 
evidence  against  the  grantee,  of  the  fact  of  his  grantor's 
indebtedness.  ''It  is  not  inconsistent  with  the  rule  of  res 
inter  alias  acia,  that  a  judgment  should  be  taken  even 
against  third  persons,  to  be  what  it  purports  to  be,  till  the 
contrary  is  shown."* 

g  419.  Questions  of  Publio  Nature. — Judgments  are 
also  admissible,  for  and  against  third  persons,  in  regard  to 
questions  which  in  general  are  susceptible  of  being  deter- 
mined mainly  by  evidence  of  common  repute;  such  as  ques- 
tions in  regard  to  customs,  tolls,  pedigrees,  prescription, 
etc.  The  solemn  adjudication  of  a  court,  based,  as  it  is 
presumed  to  be,  upon  testimony,  is  properly  considered  as 
better  proof  of  a  fact  than  evidence  of  mere  general  repu- 


iLee  V,  Clarke,  1  Hill,  56;  Gopp  t7. 
McDoagaU,  9  Mass.  1. 

sPreslar  v.  Stallworth,  37  Ala.  405. 
SGox  V.  Thomas,  9  Gratt.  323. 
^Troy  V.  Smith,  33  Ala.  469. 
23 


»Vogt  V.  Ticknor,  48  N.  H.  242; 
Goodnow  V,  Smith,  97  Mass.  69; 
Church  V.  Chapin,  35  Verm.  231;  In- 
man  v.  Mead,  97  Mass.  310. 
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tation  can  be.^  Judgments  ''are  sometimes  admissible  to 
prove  the  existence  of  a  public  highway;  but  never,  except 
where  the  party  claims  by  prescription;  and  then,  merely  to 
corroborate  the  presumption  of  there  having  been  a  grant."' 
A.,  in  a  suit  against  C.  for  breaking  his  close,  offered  in 
evidence  the  record  in  a  like  action  of  A.  against  B.,  wherein 
B.  had  plead  the  same  defense  now  claimed  by  C,  namely, 
a  right  of  public  footway,  in  which  A.  had  prevailed.  Lord 
Kenyon  said :  ''The  record  was  admissible  evidence,  though 
between  other  parties,  as  to  the  finding  upon  the  right  to 
a  public  footway,  which  was  negatived."'  On  the  trial  of  an 
indictment  against  a  town  for  not  repairing  an  ancient  high- 
way, a  similar  indictment  against  an  adjoining  town  through 
which  the  same  highway  ran,  to  which  said  town  had  sub- 
mitted, was  admitted  as  evidence  tending  to  prove  that  the 
road  was  a  highway.^  So  in  a  trial  for  tolls  claimed  by 
prescription,  verdicts  in  other  actions,  against  other  defend- 
ants, were  admitted,  because  a  recovery  against  a  stranger 
was  at  least  as  -good  evidence  as  payment  by  the  same 
stranger  would  be.'  Another  exception  to  the  rule,  that 
judicial  records  are  admissible  only  for  and  against  the 
parties  thereto,  exists  in  the  case  of  an  adjudication  in 
regard  to  the  settlement  of  paupers.  If,  for  instance,  it  be 
determined  by  a  competent  tribunal  that  a  pauper  has  his 
settlement  in  the  town  of  A.,  this  determination  is  conclusive 
against  A.  in  a  contest  with  any  other  town.  Such  adjudi- 
cations seem  to  be  judgments  in  rem^  and  binding  on  every- 
body. • 

g  420.  Deorees. — "A  decree  in  the  Court  of  Ohanceiy 
may  be  given  in  evidence  on  the  same  footing  and  under 
the  same  limitations  as  a  verdict  or  judgment  of  a  court  of 
common  law."** 


1  Spencer  v.  Dearth,  43  Verm.  98, 
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g  421.  At  Common  Lavr. — ^At  common  law,  the  assign- 
ment of  a  judgment  did  not  authorize  the  assignee  to  bring 
an  action  thereon  in  his  own  name.^  The  effect  of  an  assign- 
ment was  merely  to  transfer  an  equitable  title.  To  all 
actions,  therefore,  having  for  their  object  the  subjecting  of 
property  to  the  payment  of  judgments,  the  assignors  were 
necessary  partien  as  holders  of  the  legal  title.'  But  the 
assignee,  by  virtue  of  his  equitable  interest,  had  the  right 
to  control  tiie  coUection  of  the  judgment,  and  for  that  pur- 
pose, to  use  the  name  of  the  plaintiff,  his  assignor,  and  to 
receive  the  money  collected.  ^  The  common  law  inhibition 
preventing  the  direct  assignment  and  transfer  of  the  legal 
as  well  as  of  the  equitable  title  to  judgments,  is  no  doubt 
abolished  in  a  majority  of  the  States  of  this  Union;  and  its 
place  has  been  taken  by  statutes  under  which  it  is  not 
merely  the  privilege,  but  also  the  duty»  of  the  assignee  to 
control  and  enforce  the  judgment  in  his  own  name. 

g  422.  Assignment  by  Parol. — With  respect  to  its 
assignable  qualities,  a  judgment  is  governed  by  the  rules 
applicable  to  other  choses  in  action.  The  assignment  need 
not  be  made  under  seal.^    Nor  is  it  indispensable  that 


'Edmonds  v,  Montgomery,  1  Iowa, 
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there  should  be  any  tvritien  evidence  of  the  transfer.^  The 
rights  of  the  prevailing  party  to  his  judgment,  may  be 
transferred  by  a  conveyance  of  the  land  concerning  which 
the  judgment  was  rendered.  Thus  the  grantee  of  a  plaintiff 
who  has  recovered  judgment  for  the  possession  of  real  es- 
tate, having  become  the  real  party  in  interest,  may  main- 
tain proceedings  to  revive  the  judgment.* 

§  423.  Order  fbr  Proceeds. — But  an  assignment,  whether 
unwritten  or  written,  parol  or  under  seal,  must  indicate  an 
intention  to  transfer  the  title  to  the  property  assigned. 
Therefore,  an  order  on  the  clerk  of  a  court  to  pay  over  to 
*' A."  the  amount  of  a  judgment  held  by  the  drawer,  is  not, 
even  in  equity,  an  assignment.  The  order  cannot,  by  its 
terms,  become  operative  until  the  judgment  is  extinguished 
by  payment.  Therefore,  it  cannot  be  presumed  that  an 
assignment  was  intended. »  An  order  on  the  judgment 
debtor  to  pay  a  sum  less  than  the  judgment,  is  not  an  as- 
signment. It  is  a  mere  evidence  of  indebtedness,  on  which 
the  payee  may  sue  the  drawer,  if  payment  be  not  made.* 

§424.  Partial  Assignment. — Judgments,  like  other 
choses  in  action,  cannot  be  assigned  in  part  without  the 
assent  of  the  debtors,  for  the  reason  that  entire  demands 
cannot,  against  their  objection,  be  split,  for  the  purpose  of 
annoying  defendants.  ^ 

g  425.  Future  Judgments. — It  is  no  valid  objection  to 
an  assignment  that  at  the  date  of  its  execution  no  judgment 
existed.  **The  assignment  carries  the  whole  title  to  the 
subject  matter  of  the  action,  and  of  course  to  the  judgment, 
when  perfected.  As  between  the  parties  to  the  assignment, 
clearly  the  whole  right  passes  to  the  assignee,  and  the  de- 
fendant, the  moment  the  judgment  is  perfected,  becomes 
the  debtor  of  the  assignee  and  not  of  the  nominal  plaintiff."* 
"Mere  personal  torts,  which  die  with  the  party,  and  do  not 
survive  to  his  personal  representative,  are  not  capable  of 
passing  by  assignment."'      The  character  of  a  chose  in 
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6LoYe  17.  Fairfield,  13  Mo.  300. 
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action  is  not  changed  by  a  verdict.*  If,  therefore,  the 
plaintiff  in  an  action  for  malicious  prosecution,  after 
obtaining  a  verdict  in  his  favor,  but  before  the  entry  of 
judgment  thereon,  assign  the  verdict  and  the  cause  of  action, 
such  assignment  is  a  nullity.  The  judgment,  when  entered, 
will  not  belong  to  the  assignee;  and  may  be  satisfied  by 
payment  to  the  plaintiff  or  to  a  sheriff  holding  execution 
against  him.' 

§426.  Of  Notice  of  Assignment. — We  find  the  rule 
laid  down  in  some  decisions  in  general  terms,  that  '^  secret 
assignments  cannot  be  allowed  to  entrap  innocent  parties." 
This  rule,  though  manifestly  of  a  very  equitable  character, 
is,  we  think,  hardly  sustained  by  the  reported  decisions.  If 
it  is  strictly  true  in  any  case,  it  is  in  regard  to  the  effect  of 
an  assignment,  without  notice,  upon  the  rights  pf  the  judg- 
ment debtor.  It  is  undoubtedly  true  that  if  the  assignee 
give  no  notice  of  the  change  of  ownership  in  the  judgment, 
and  permit  the  assignor  to  control  the  execution,  the  judg- 
ment debtor  will  be  protected  in  all  payments  which  he 
may  make  to  the  apparent  judgment  creditor.^  But  the 
debtor  is  only  protected  from  the  claims  of  the  assignee, 
in  cases  where  he  has  paid  directly  to  the  assignor.  Thus 
cases  have  arisen,  both  in  New  York  and  in  California,  under 
statutes  authorizing  the  garnishment  of  debtors  and  the 
payment  by  them  to  the  plaintiff  in  the  garnishment,  of 
sums  due  from  them  to  the  defendant  therein.  In  each  of 
these  cases,  it  has  been  decided  that  a  payment  made  by 
the  debtor,  after  an  assignment  and  without  any  notice 
thereof,  would  not  protect  him  from  the  claim  of  the 
assignee.^  The  opinion  of  Johnson,  one  of  the  justices  of 
the  Supreme  Court  of  New  York,  in  the  case  of  Rohiiiaon  v. 
Weeks  (6  How.  Pr.  161),  contains  the  most  complete  state- 
ment with  which  we  have  met,  of  the  grounds  upon  which 
these  cases  were  determined.  The  part  disposing  of  this 
branch  of  the  case  is  as  follows :     The  Code,  g  393,  pro- 


1  Crouch  V.  Gridley,  6. Hill,  250; 
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vides,  that  '^  after  issuing  of  execution  against  property,  any 
person  indebted  to  the  judgment  debtor  may  pay  to  the 
sheriff  the  amount  of  his  debt,  or  so  much  thereof  as  shall 
be  necessary  to  satisfy  ihe  execution,  and  the  sheriff's  re- 
ceipt shall  be  a  sufficient  discharge  for  the  amount  so  paid." 

^'The  difficulty  in  the  way  of  the  defendant  is  that  at  the 
time  of  making  these  payments  to  the  sheriff,  he  was  not  in 
fact  indebted  to  the  judgment  debtor  whose  debts  he  vol- 
unteered to  pay.  The  nominal  plaintiff  here  had  at  that 
time  no  debt  or  demand  against  the  defendant,  which  he 
could  enforce  at  law  or  in  equity.  It  will  hardly  answer,  I 
think,  to  say  that  as  he  received  no  notice  of  the  assign- 
ment, he  had  a  right  to  regard  himself  as  the  debtor  of  the 
plaintiff,  and  is  therefore  to  be  protected.  The  Code,  it  is 
true,  authorizes  a  debtor  of  the  judgment  debtor  to  pay  the 
amount  of  his  debt  upon  any  execution  against  the  latter  in 
the  sheriff's  hands;  but  it  does  not  make  it  his  duty  to  do 
so.  It  imposes  no  obligation  on  him  whatever,  and  if  a 
party  indebted,  instead  of  paying  his  debt  to  the  person  to 
whom  he  supposes  himself  indebted,  and  where  he  might 
learn  the  true  state  of  the  matter,  chooses  to  go  and  pay 
another  debt,  which  the  law  does  not  require  him  to  pay, 
and  to  a  person  who  has  no  opportunity  of  knowing  whether 
or  not  he  is  really  the  debtor  of  the  person  whose  debt  he 
undertakes  thus  to  satisfy,  I.  think  he  does  it  at  his  peril. 
He  must  see  to  it  that  he  pays  his  creditor's  dd^t^  or  the  law 
will  not  protect  him.  He  should  be  regarded  as  a  volun- 
teer, taking  the  risk  of  paying  the  right  debt.  Had  the 
defendant  paid  the  nominal  plaintiff  the  amount  of  the 
judgment  and  taken  his  discharge,  without  notice  of  the 
assignment,  he  would,  without  doubt,  have  been  protected. 
Such  payment  and  discharge  would  have  been  good  against 
the  assignee  omitting  to  give  notice  of  his  rights.  But  the 
assignee  in  that  case  would  have  had  his  remedy  against 
such  nominal  plaintiff  by  an  action  for  a  breach  of  the  im- 
plied conditions  of  the  assignment.  Here,  however,  the 
party  assigning  has  done  nothing  in  violation  of  the  assign- 
ment."» 

g  427.  Rights  of  Assigaee  against  the  Parties.— The 
assignee  of  a  judgment  receives  the  same,  subject  to  all 

1  For  different  view,  see  Dmmm  v.  Sherman,  20  La.  An.  96. 
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existing  equities  between  the  parties  thereto;  and  it  is  im- 
material whether  he  had  notice  of  those  equities  or  not.^ 
The  assignee,  by  virtue  of  the  assignment,  occupies  a  no 
better  position  than  the  judgment  creditor  would  have  occu- 
pied, in  the  absence  of  any  assignment. '  If  the  assignee 
purchase  property  under  sale  upon  his  own  execution,  he, 
like  the  plaintiff  purchasing  in  such  cases,  is  liable  to  lose 
his  title  by  a  reversal  of  his  judgment. '  The  power  of  the 
court  to  set-off  one  judgment  against  another  is  not  ter- 
minated by  an  assignment.  ^^A  purchaser  and  assignee 
of  a  judgment,  even  for  a  valuable  consideration  and  with- 
out notice,  takes  subject  to  a  right  of  set-off  existing  at  the 
time  of  the  assignment,  for  an  assignee  takes  subject  to  all 
equitable  as  well  as  legal  defenses  which  can  be  urged 
against  the  assignor.''^  Where  an  insolvent  judgment  de- 
fendant recovered  a  smaller  judgment  against  the  plaintiff, 
it  was  held  that  the  latter  had,  eo  instarUiy  an  equitable  right 
to  set-off  his  judgment  against  it,  of  which  right  he  could 
not  be  defeated  by  an  assignment.  ^  However,  there  are 
other  cases  directly  antagonistic  to  those  just  cited,  and 
which  limit  the  authority  to  set-off  one  judgment  against 
another,  after  assignment  made,  to  cases  where  it  can  be 
shown  that  the  assignor  was  insolvent  at  the  time  of  the 
assignment  of  his  judgment.^  But  the  assignee  is  not 
prejudiced  by  agreements  inconsistent  with  the  face  of  the 
judgment.  Thus,  if  a  party  taking  a  bond  and  warrant  of 
attorney,  agreeing  by  a  separate  instrument  not  to  enter  up 
judgment,  nor  to  have  it  entered  up  by  any  other  person, 
assign  for  a  valuable  consideration,  and  without  notice  of 
the  agreement,  to  a  third  party  who  enters  up  judgment, 
this  judgment  will  be  held  to  be  good  and  valid  and  unaf- 
fected by  this  secret  agreement.  "^ 

g  428.    Rights  of  Assignees    against    third  Persons. 
The  purchaser  of  a  judgment  stands  in  the  same  position 
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as  the  assignee  of  a  note  past  due.  The  holder  of  such  a 
bill  ''takes  it  as  a  dishonored  bill,  and  is  affected  by  all 
the  equities  between  the  original  parties,  whether  he  has 
any  notice  thereof  or  not.  But  when  we  speak  of  equities 
between  the  parties,  it  is  not  to  be  understood  by  this  ex- 
pression,  that  all  sorts  of  equities  existing  between  the 
parties,  from  other  independent  transactions  between  them, 
are  intended,  but  only  such  equities  as  attach  to  the  par- 
ticular bill,  and,  as  between  these  parties,  would  be  available 
to  control,  qualify  or  extinguish  any  rights  arising  there- 
on. "'  *  *  The  judgment  is  property  which  may  be  purchased 
like  any  other  property.  The  purchaser  is  bound  to  inquire 
into  the  defenses  of  the  debtor.  He  has  the  means  to  do 
this,  but  he  could  not  be  held  to  inquire  into  the  latent 
equities  existing  in  the  hands  of  third  persons.  The  law, 
when  it  made  this  sort  of  property  subject  to  sale,  gave  it 
the  protection  which  it  extends  to  all  other  property.  Be- 
tween the  parties,  the  assignee  of  equities  stands  in  the 
place  of  this  assignor,  with  no  better  rig^;  but  as  to  the 
claifns  of  third  persons^  the  purchaser  of  an  equity  stands 
unaffected  by  frauds  of  which  he  has  no  knowledge,  express 
or  constructive."^  A  judgment  was  entered  and  a  mortgage 
recorded  on  the  same  day.  The  judgment  creditor  agreed 
with  the  mortgagee,  that  the  lien  of  the  latter  should  have 
precedence  over  the  judgment  lien.  The  judgment  was 
subsequently  assigned,  for  value  and  without  notice  of  this 
agreement.  On  this  state  of  facts,  it  was  decided  that  the 
assignee  could  not  be  bound  by  this,  nor  any  other  secret 
agreement  in  favor  of  one  not  a  party  to  the  judgment.^  The 
courts  of  Vermont,  differing  from  nearly,  if  not  quite,  all 
other  courts,  enforce  against  the  assignees  of  judgments  nil 
the  equities  which  could  be  enforced  against  the  assignors, 
whether  in  favor  of  the  parties  to  the  judgment,  or  of  third 
persons.  Thus  in  the  case  of  Downer  v..  South  RoyaUon 
Bank  (39  Ver.  25)  the  doctrine  is  asserted  and  applied,  that 
the  vendors  of  choses  in  action  can,  in  no  case,  convey  a 
higher  right  than  they  possess;  that,  therefore,  the  vendee. 


1  Story  on  Bills,  Sec.  220. 
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without  notice,  of  a  judgment  held  for  another,  or  subject 
to  the  equitable  rights  of  another,  holds  such  judgment 
subordinate  to  all  the  equities  to  which  it  was  subject  in 
the  hands  of  the  original  plaintiff.  If,  after  the  notice  of 
assignment,  the  defendant  pay  the  judgment  to  the  plaintiff, 
who  thereupon  enters  satisfaction  on  the  record,  the  entry  may 
be  set  aside  on  application  of  the  asignee.^  But  in  the  vaca- 
tion of  such  entry,  respect  should  be  paid  to  the  rights  of 
third  persons  acquired  while  the  judgment  was  discharged 
of  record.  If  the  assignee,  after  procuring  a  vacation  of 
the  entry  of  satisfaction,  take  out  execution  and  attempt  to 
enforce  it,  he  will  be  enjoined  from  taking  proceedings 
tending  to  impair  the  interests  of  third  persons  who,  acting 
in  good  faith,  without  notice,  and  after  an  examination  of 
the  records,  acquired  rights  while  it  appeared  on  the  record, 
that  the  judgment  was  discharged.' 

g  429.  Prior  Assignment. — "  Between  two  bona  fide  pur- 
chasers of  a  chose  in  action  not  negotiable,  the  purchaser 
first  in  time  is  prior  in  right."  In  the  purchase  of  a  judg- 
ment the  rule  of  caveat  emptor  applies.  If  the  vendor  has 
no  title  the  vendee  can  obtain  none,  though  the  vendor, 
once  having  title,  has  transferred  it  without  the  knowledge 
of  his  vendee.  ^  This  rule  is  equally  applicable  whether  the 
second  transfer  is  voluntarily  made  by  the  plaintiff,  or  re- 
sidts  from  a  levy  and  sale  under  execution.* 

g  430.  Transfer  by  Agent. — An  attorney-at-law,  has  not 
by  virtue  of  his  general  authority  as  such,  the  power  to 
assign  his  client's  judgment.  ^ 

g  431.  Rights  Passing  with  Assignment. — The  assign- 
ment of  a  judgment  which  was  void  because  in  excess  of  the 
jurisdiction  of  the  court,  has  been  held  to  transfer  the  debt 
for  which  the  judgment  was  entered.  •  The  assignment  of  a 
judgment  procured  by  fraud  committed  on  the  assignor, 
does  not  transfer  the  right  of  such  assignor  to  have  the  judg- 
ment set  aside,  or  to  proceed  to  recover  damages  for  fraud 
or  deceit.  The  assignment  of  the  judgment  was  an  affirm- 
ance of  the  judgment  by  the  assignor. ' 
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4For6  17.  Manlore  18  Cal.  436. 
6  Head  v.  Gervais,  1  Walk.  Miss.  431. 
«Brown  v.  Scott,  25, Cal.  189. 
tBorst  V.  Baldwin,  30  Barb.  180. 
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CHAPTER  XVn. 

OF  ACTIONS  UPON  JUDGMENTS. 

I  43H.  Of  the  Bight  to  me  upon  Judgments. 

I  433.  Pendency  of  AppesL 

f  434.  Actions  on  Decrees. 

I  486.  Defenses. 

f  436.  Jadgments  proonxed  hj  sttsching  Property. 

I  437.  Action  must  be  in  name  of  Legal  Owner. 

f  438.  Sight  of  Action  does  not  sunrive  the  defendant. 

I  439.  Actions  against  Joint  Defendants. 

I  440.  Action  does  not  affect  right  to  execution. 

I  441.  Interest. 

g  432.  Of  the  Right  of  AoUoxl— In  Connecticut,  at  a 
very  early  date,  an  action  on  a  judgment  was  not  sustained, 
because  it  was  deemed  unnecessary  and  vexatious,  unless 
plaintiff  succeeded  in  showing  that,  otherwise,  he  could 
not  have  the  full  effect  of  his  judgment.^  This  position  has 
since  been  abandoned  in  the  same  State;  and  in  its  place 
the  true  rule  has  been  adopted,  that  ''no  other  reason"  for 
bringing  the  suit  ''need  be  stated  in  the  declaration,  than  that 
the  judgment  remains  unpaid."^  At  common  law  a  party 
has  a  right  of  action  upon  his  judgment  as  soon  as  it  is 
recovered.  This  right  is  neither  barred  nor  suspended  by 
the  issuing  of  an  execution;'  nor  because,  from  having  the 
right  to  take  out  execution,  the  plaintiffs  action  seems  to  be 
unnecessary.^  A  judgment  may  be  enforced  by  action, 
though  the  right  to  take  out  execution  has  terminated  by 
lapse  of  time.  Thus,  in  California,  where  the  right  to  exe- 
cution continues  only  five  years,  and  the  judgment  is 
liable  to  be  defeated  as  a  cause  of  action  at  the  end  of  the 
same  period  by  a  plea  of  the  Statute  of  Limitations,  it  has 
been  held  that  though  an  execution  may  no  longer  be  issued. 


iWelles  V.  Dexter,  1  Boot,  253,  de- 
cided in  1791. 

'Dennison  v.  WiUiams,  4  Conn. 
402;  lyes  v.  Finch,  28  Conn.  112. 

8 Hale  t).  Angel,  20  Johns.  342; 
Smith  V.  Mnmford,  9  Cow.  26. 


4Albin  V.  People,  46  HI.  372;  Stew- 
art V.  Peterson,  63  Penn.  S.  230; 
Eingsland  &  Co.  v.  Forrest,  18  Ala. 
519;  Gardner  v,  Henry,  5  Cold.  458. 
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the  plaintiff  may  still  maintain  an  action  on  his  judgment 
if  the  defendant  neglects  to  plead  the  Statute  of  Limita- 
tions against  it.'  The  plaintiff  may,  at  the  same  time, 
prosecute  an  action  of  debt  to  recover  upon,  and  a  scire 
jfaciaa  to  reviye,  his  judgment.  A  judgment  in  his  favor  in 
the  latter  proceeding  does  not  affect  the  former.  The  judg- 
ment upon  the  scire  facias,  and  that  upon  the  action  on  the 
judgment,  become  co-existent  securities  for  the  same  debt. 
The  payment  of  either  satisfies  the  other.'  But  no  action 
can  be  sustained  upon  a  judgment  satisfied  on  its  face,  or 
which,  from  the  record,  appears  to  be  satisfied  by  a  levy  un- 
der execution.  The  record  must  be  held  conclusive  until 
avoided  by  some  proceeding  brought  for  that  purpose.^ 
Where  a  putative  father  was  ordered  to  pay  a  specified  sum 
weekly  to  support  a  child,  it  was  held  that  an  action  of  debt 
would  lie  to  compel  the  payment  of  these  weekly  install- 
ments; and  that,  in  such  action,  the  plaintiff  need  not  show 
that  the  child  still  lives,  or  that  the  weekly  allowance  is  due. 
These  are  defenses  which,  if  they  exist,  the  defendant 
should  set  up.  ^ 

g  433.  Pending  Appeal. — ^The  pendency  of  an  appeal 
does  not  suspend  the  plaintiff's  right  of  action  upon  his 
judgment,  unless  the  defendant  gives  a  sufficient  bond  to 
stay  proceedings.^  In  MasscM^husetts,  after  appeal,  the 
judgment  ''no  longer,  in  legal  construction,  remains  in 
force,  and  cannot  be  the  foundation  of  a  new  action.''^  The 
pendency  of  an  appeal  cannot  be  proven  by  parol  evidence.'* 
If  the  defendant  bring  a  writ  of  error,  and  the  plaintiff 
bring  an  action  on  his  judgment  and  recover,  he  cannot,  it 
is  said,  sue  out  execution  on  his  second  judgment  until  the 
writ  of  error  is  determined. « 

g  434.  Upon  Decrees. — ^In  the  earlier  stages  of  the  com- 
mon law,  its  courts  and  judges  were  not  willing  to  notice 
the  decrees  of  the  courts  of  chancery,  nor  to  render  any 
assistance  in  carrying  them  into  effect.     They  could  not, 

iStuart  17.  Lander,  16  Gal.  372.         |     eCampbeU  v.  Howard,  5  Mass.  376; 
'Carter  v,  Coleman,  12  Ired.  274.   Paine  v.  Cowdin,  17  Pick.  142. 


sPratt  17.  Jones,  22  Verm.  341. 
4  Stokes  17.  Sanborn,  45  N.  H.  274. 
•  Taylor  17.  Shew,  39  Cal.  536;  Sny- 
dam  17.  Hoyt,  1  Dntoh.  230. 


iBlodgett  V.  Jordan,  6  Verm.  580. 
sBenwell  v.  Black,  3  T.  B.  643. 
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therefore,  be  enforced  by  action.^  In  England,  the  right  of 
action  upon  domestic  decrees,  founded  on  equitable  con- 
siderations, is  still  denied  on  the  ground  that  they  can  be 
enforced  by  appropriate  process.'  But  as  to  foreign  and 
to  colonial  decrees  no  such  objection  exists;  and  they  may, 
whenever  they  direct  the  payment  of  any  sum  specified  with 
certainty,  be  regarded  as  good  considerations  for  an  action 
of  assumpsit.'  In  the  United  States,  "We  lay  it  down  as 
a  general  rule  that  in  every  instance  in  which  an  action  of 
debt  can  be  maintained  upon  a  judgment  at  law  for  a  sum 
of  money  awarded  by  such  judgment,  the  like  action  can  be 
maintained  upon  a  decree  in  equity,  which  is  for  an  ascer- 
tained and  specific  amount,  and  nothing  more;  and  that  the 
record  of  the  proceedings  in  the  one  case  must  be  ranked 
with  and  responded  to  as  of  the  same  dignity  and  binding 
obligation  with  the  record  of  the  other."*  The  same  rules 
are  applicable  to  actions  on  the  decrees  of  surrogates. ' 

g  435.  Defenses. — It  follows,  as  a  matter  of  course, 
from  the  conclusive  effect  given  to  every  final  adjudication, 
that,  to  an  action  upon  a  judgment  or  decree,  no  defense 
should  be  entertained  which  might  have  been  interposed  to 
defeat  the  original  action.  •  Thus,  no  proof  can  properly 
be  received  for  the  purpose  of  showing  that,  prior  to  the 
entry  of  the  judgment,  part  of  the  claim  was  paid.  Nor  in 
a  suit  upon  a  promissory  note,  given  in  satisfaction  of  a 
judgment,  will  any  evidence  be  admitted  to  impeach  the 
consideration  for  the  note  by  proving  that,  prior  to  the 
judgment,  part  of  the  cause  of  action  was  paid.  *>  An  action 
upon  a  recognizance  against  bail,  was  defended  on  the 
ground  that  the  plaintiff  in  the  original  suit  was  persuaded 
to  consent  to  the  judgment  against  him  while  in  a  state  of 
intoxication,  procured  by  the  plaintiff.  This  defense  was 
held  to  be  concluded  by  the  former  adjudication,  on  the 


^Williams  v.  Preston,  3  J.  J.  M. 
600;  Hughv.Higgs,  8  Wheat.  697. 

•Carpenter  v.  Thornton,  3  B.  & 
Aid.  52;  Henly  v.  Soper,  8  B.  &  C.  16. 

'Sadler  v.  Bobins,  1  Camp.  253; 
Henderson  v.  Henderson,  6  Ad.  &  £1. 
N.  S.  288. 

4  Pennington  v,  Gibson,  16  How. 
U.  S.  65;  Post  V.  Neafie,  3  Cai.  22; 
Tilfourd   &  Co.  v.   Oakley,    Hemp. 


197;  Nations  v.  Johnson,  24  How.  U. 
S.  203;  Evans  v.  Tatem,  9  S.  &  R. 
252;  Warren  u.  McCarthy,  25  HI.  95. 

s  Dubois  V.  Dubois,  6  Cow.  494. 

6  Hay  ward  v.  Bibbans,  4  East.  311; 
Biddle  v.  Wilkins,  1  Pet.  692;  Ellis  v. 
Clark,  19  Ark.  420:  Crawford  u.  Exr'a 
of  Simonton,  7  Porter,  110. 

iBird  V.  Smith,  34  Maine,  63. 
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ground  that  every  matter  which  might  have  been  urged  was 
finally  disposed  of  by  the  judgment.  But  the  further  de- 
fense, that  the  judgment  was  entered  by  collusion  between 
the  parties  to  the  former  action,  for  the  purpose  of  defraud- 
ing the  bail,  being  made,  was  held  to  be  a  good  answer  in 
favor  of  the  bail,  either  at  law  or  in  equity.*  So  far  as  this 
decision  denied  the  efficacy  of  the  defense  that  the  judg- 
ment was  obtained  by  intoxication  of  the  defendant,  brought 
about  by  the  plaintiff,  its  correctness  may  well  be  doubted. 
While  the  defendant  was  bound,  under  ordinary  circum- 
stances, to  present  all  his  defenses,  he  ought  to  have  been 
exonerated  from  the  consequences  of  any  neglect  procured 
and  induced  by  any  device  of  his  opponent  designed  and 
executed  to  secure  an  unconscionable  advantage.  Where, 
as  under  the  Code,  law  and  equity  are  administered  by  the 
same  tribunals;  and  the  disposition  of  the  entire  contro- 
versy between  parties,  in  one  action,  is  intended  to  be 
encouraged,  such  fraud  as  would  entitle  a  party  to  relief 
from  a  judgment  upon  application  to  chancery,  constitutes 
a  good  defense  to  an  action  on  such  judgment.*  Whenever, 
by  proceedings  in  scire  facias^  or  by  action,  a  judgment  is 
sought  to  be  used  to  the  detriment  of  a  third  person,  he 
may  avoid  its  effect  by  showing  that  the  plaintiff  and  de- 
fendant in  the  former  action  colluded  together  and  thereby 
procured  the  judgment  for  the  purpose  of  defrauding  him.* 
The  defendant  is  as  conclusively  bound  by  the  decision 
of  any  question  of  law,  as  he  is  by  the  finding  upon  any 
issue  of  fact.  If  the  judgment  be  erroneous,  his  only 
remedy  is  by  appeal.*  One  who  is  proceeded  against  for 
his  disobedience  of  an  injunction,  or  of  any  order  of  a 
court,  is  never  permitted  to  justify  his  conduct  by  showing 
error  of  the  court  in  making  its  order  or  judgment.  He 
must  either  show  that  he  did  not  disobey  the  order,  or  that 
the  court  had  no  jurisdiction  to  make  it.^  Because  it 
necessarily  involves  an  attack  upon  the^correctness  of  a  for- 
mer adjudication,  and  would  tend  to  encourage  infinite  liti- 


^Parkhorst  v.  Sumner,  23  Verm. 
538. 

'Dobson  V.  Pearce,  12  N.  Y.  156; 
Cameal  v.  Wilson,  3  Litt.  80. 


'Philipson  v.  Earl  of  Egremont,  6 
Ad.  &  El.  N.  S.  687;  Fowler  v,  Biok- 
erby,  2  M.  &  G.  760. 

AHawes  v.  Hathaway,  14  Mass.  233. 

0  People  V.  Sturteyant,  9  N.  Y.  263. 
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gation,  the  defendant,  in  an  action  upon  a  jadgment,  is 
never  permitted  to  show  that  it  was  procured  by  perjury.* 

g  436.  Judgments  Procured  by  Attachment. — Judg- 
ments obtained  by  means  of  attaching  property,  do  not 
generally  create  a  personal  liability,  but  are  limited  in  their 
operation  to  the  property  attached.  They  are,  therefore, 
at  least  outside  of  the  States  where  pronounced,  commonly 
considered  as  not  constituting  any  cause  of  action  against 
the  defendant.' 

g  437.  Actioii  must  be  in  name  of  Iiegal  C^wner. 
Every  action  upon  a  judgment  must  be  brought  in  the  name 
of  its  legal  owner.  If  the  judgment  be  entered  in  favor  of 
A.  for  the  use  of  B.,  the  latter  cannot  maintain  a  suit 
thereon  in  his  own  name.  He  must  use  the  name  of  A*,  in 
whom  the  legal  title  is  vested.' 

g  438.  At  common  law,  a  judgment  does  not  survive  the 
defendant  against  whom  it  is  rendered.  By  no  mode  known 
to  that  law,  can  a  judgment  be  enforced  against  the  ad- 
ministrator of  a  deceased  debtor.  As  to  him  its  charac- 
ter as  a  judgment  is  fundus  officio.^ 

g  439.  Defenses. — ^The  plaintiff  in  an  action  on  a  judg- 
ment must  recover  against  all  of  the  defendants  or  none^. 
Whatever  constitutes  a  good  defense  for  one  of  the  defend- 
ants operates  for  the  benefit  of  the  others,  because  the  obli- 
gation is  joint.  ^  That  a  judgment  is  enjoined,  is  a  complete 
defense  to  any  action  upon  it.'  The  commitment  of  defend- 
ant to  prison  under  execution  does  not  discharge  an  action 
pending  on  the  judgment.  "^ 

g  440.  The  plaintiff  is  entitled  to  execution  on  his  judg- 
ment, notwithstanding  the  pendency  of  an  action  upon  it.* 

g  441.  Interest. — ^At  common  law,  judgments  did  not 
draw  interest.  In  an  action  on  a  judgment  of  a  Sister  State, 
the  common  law  will,  in  the  absence  of  any  showing  to  the 
contrary,  be  presumed  to  prevail  in  that  State,  and  no  in- 
terest will  be  allowed.^  By  some  State  statutes  judgments 
carry  interest  whether  the  orignal  indebtedness  did  or  not.'' 


^Demeritt  «.  Lyford,  7  Foster,  541. 
^Easterly  V.  Goodwin,  35  Conn.  273. 
Triplett  u.  Scott,  12  111.  137. 
4  U.  S.  V.  Gushman,  2  Smnner,  310. 
sPratt  V.  Dow,  56  Maine,  81. 
•Blair  v,  Caldwell,  3  Mo.  353. 


'>Moor  v.  Towle,  88  Maine,  133. 

8  Cashing  u.  Arnold,  9  Met.  23 ;  Moor 
V.  Towle,  38  Maine,  133. 

•Thompson  V.  Monrow,  2  Cal.  99. 

lOHairington  v.  Glenn,  1  Hill,  S.  0. 
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CHAPTER  XVin. 

PROCEBDINGS  BY  SCIRE  FACIAS. 

I  443.  Definition  of 

I  443.  Judgment  on. 

I  444.  Not »  Hew  Bolt. 

I  446.  Defenses  inconsistent  with  the  Judgment. 

I  446.  Pleadings  In. 

I  447.  YsTlsnee. 

f  448.  Fsnies  Bonnd  by. 

f  448.  Who  are  Terre-Tmantt. 

g  442.  Definition. — **A  scire  facias  is  a  writ  founded  on 
some  matter  of  record,  as  a  recognizance  or  judgment,  etc., 
on  which  it  lies  to  obtain  execution,  or  for  other  purposes,  as 
to  repeal  letters  patent,  hear  errors,  etc.  In  general  it  is  a 
judicial  writ  issuing  out  of  a  court  where  the  record  is 
jet,  because  the  defendant  may  plead  thereto,  it  is  con- 
sidered in  law  an  action;  therefore  a  release  of  all  actions 
is  a  good  bar  to  a  scire /ocmw."^  **A  scire/adas  is  a  judicial 
writ  issued  for  the  purpose  of  substantiating  and  carrying 
into  effect  an  antecedent  judgment."^ 

g  443.  Judgment  on. — ^The  judgment  which  may  be  ren- 
dered for  the  plaintiff  on  8ctre  facias,  is  not  a  new  judgment  for 
the  amount  of  the  original  debt,  damages  and  costs.  The  entry 
should  be  ''that  plaintiff  have  execution  for  the  judgment 
mentioned  in  the  said  scire  facias  and  his  costs."'  The 
practice  in  Pennsylyania  is  different.  There  the  scire/acias 
is  not  a  mere  judgment  that  execution  issue,  but  a  new 
judgment  for  a  greater  sum  than  the  old  one.  The  new 
judgment  is  a  lien  on  lands  not  bound  by  the  old  one.  It 
seems  also  to  merge  the  original  judgment,  so  that  if  a  second 
scire/adas  is  desired,  it  can  only  be  obtained  on  the  first 
scire  facias,  and  not  on  the  original  judgment.^ 

g  444.  Is  not  a  New  Suit. — A  scire  facias  to  revive  a  judg- 
ment is  not  a  new  suit,  but  the  continuation  of  an  old  one.^ 


»Tidd'8  Pr.  1090. 

sJarvis  u.  Rathbone»  Eirby'sR.  220; 
Denegre  v,  Haun,  13  Iowa,  240. 

sVredenberg  v.  Snyder,  6  Iowa,  39; 
Woolston  V.  Gale,  4  Halst.  N.  J.  32. 


4  Custer  V.  Detterer,  3  W.  &  S.  28. 

•Denegre  v.  Haon,  13  Iowa,  240; 
Fitzhngh  v.  Blake,  2  Oranch.  G.  C. 
37;  Hopkins  v.  Howard,  12  Tex.  7. 


368 


LAW  OF  JUDGMENTS. 


It  is  in  form,  but  not  in  fact,  a  separate  action.  Therefore 
satisfaction  of  the  original  judgment  is  a  satisfaction  of 
the  scire  facias.  The  reversal  of  the  original  judgment  has 
the  same  effect  on  the  scire  facias.^  Being  a  judicial  writ, 
a  scire  facias  must  pursue  the  nature  of  the  judgment.  If 
the  judgment  be  joint,  the  scire  facias  must  also  be  joint.* 
It  must  also  be  issued  from  the  court  having  the  record  on 
which  it  is  founded.  Hence  bail  cannot  be  proceeded 
against  on  scire  facias  in  the  court  where  the  suit  was  com- 
menced, if  the  judgment  was  pronounced  in  the  Superior 
Court.' 

g  445.  Defenses  Inoonsistent  -^th  Judgment. — ^The 
principles  of  estoppel  attached  to  final  adjudications,  are  as 
operative  and  as  conclusive  in  proceedings  on  scire  facials  as 
in  any  other  cases.  No  defense  can  be  made  which  existed 
anterior  to  the  judgment.  The  defendant  cannot  show,  on 
scire  facias  to  revive  a  judgment,  that  the  note  for  which  it 
was  rendered  was  paid  before  the  rendition  of  the  judg- 
ment,* or  had  ceased  to  be  the  property  of  the  plaintiff.* 
The  rule  that  nothing  admissible  as  a  defense  in  the  original 
action,  is  admissible  against  proceedings  on  scire  facias, 
is  confined  to  the  parties  and  their  privies,  and  does  not 
operate  to  the  prejudice  of  strangers.^  In  Massachusetts, 
a  judgment  charging  an  alleged  trustee  on  his  default  in  the 
original  action,  has  never  been  regarded  as  conclusive 
against  him.  He  might  always,  on  scire  facias,  introduce 
proof  to  show  that  he  was  not  in  fact  chargeable.'' 

g  446.  Pleading. — The  approved  precedents  show  that, 
in  scire  facias,  it  is  not  essential  to  aver  that  no  execution 
has  been  issued  within  the  year  and  a  day.  The  common 
averment  is,  ''That,  although  judgment  aforesaid,  in  form 
aforesaid,  is  given,  execution  nevertheless  for  the  debt  and 
damages  aforesaid,  remains  to  be  made  to  him,"  the  plaint- 
iff. The  averment  that  said  judgment  remains  unsatisfied 
and  unpaid,  is  good  in  substance.® 

g  447.     Variance. — If  the  recitals   in    the   scire  facias 


»  Eldred  u.  Hazletfs  Admr.,  38  Penn. 
S.  16. 

"Carson  v,  Moore,    23  Tex.  450; 
Austin  V.  Reynolds,  13  Tex.  544. 
»  Osgood  V.  Thurston,  23  Pick.  110. 


4  Camp  V.  Baker,  40  Qeo.  148. 
CEoon  V.  Ivey,  8  Rich.  Law,  37. 
6Gri8Wold  v.  Stewart,  4  Cow.  459. 
1  Brown  v.  Neale,  3  Allen,  74. 
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point  to  the  judgment  sought  to  be  revived,  with  such  cer- 
tainty that  the  defendants  are  informed  what  judgment  is 
intended,  it  is  sufficient.  If  there  be  an  exact  coincidence 
of  names  of  parties,  of  the  court,  of  the  debt  and  amount  of 
the  judgment,  and  of  its  having  been  entered  on  an  award, 
there  can  be  no  doubt  of  the  identity  of  the  judgment  recited, 
and  that  offered  in  evidence,  though  the  judgment  in  re- 
spect to  the  costs,  was  not  recited  in  the  scire  facias.^ 

g  448.  Parties  bound  by, — ^In  Pennsylvania,  the  writ  of 
scire  facias,  if  sued  out  for  the  purpose  of  continuing  the 
lien  of  a  judgment,  must  be  served  on  the  ferre-fewante,  or 
occupants,  of  the  land,  if  there  are  any.  If  any  of  the 
terre-tenanis,  or  occupants,  are  not  made  parties,  the  pro- 
ceeding, as  to  them,  has  no  effect  on  the  lien. ^  Proceedings 
in  the  same  State  on  scire  facias  have  been  held  to  be  in- 
operative against  a  party  who  was  neither  a  terre-tenant  nor 
a  claimant  under  a  title  which  was  ever  subject  to  the  lien. 
Thus  a  purchaser  of  land  prior  to  any  judgment  against  the 
owner,  being  subsequently  summoned  as  terre-tenant,  made 
default,  and  judgment  thereon  was  entered  against  him. 
This  was  held  not  to  estop  him  from  setting  up  his  title 
against  that  of  the  purchaser  at  a  sale  under  the  judgment 
on  the  scire  facias,  and  showing  that  instead  of  being  a  terre- 
tenant,  he  held  by  title  paramount  to  the  judgment.  The 
reasoning  on  which  this  decision  was  founded,  was  that  the 
statute  only  authorized  the  summoning  of  the  terre-tenant, 
and  that  the  summoning  of  another  person,  being  unauthor- 
ized, was  void.' 

g  449.  Terre-Tenants. — ^In  Maryland,  upon  the  decease 
of  a  sole  judgment  defendant,  execution  may  be  had  by 
suing  out  scire  facias  against  the  heirs  and  terre-tenants,  with- 
out making  the  personal  representative  a  party.*  **  Who  are 
terre-tenants  within  the  meaning  of  the  law,  whom  it  is 
necessary  to  make  parties  to  scire  facias?  All  who  are  in 
possession,  deriving  title  under  the  judgment  debtor,  such 


^Wardv.  Pruther's  Adm.,  1  J.  J. 
M.  4. 

2Brown  v.  Simpson,  2  Watts,  233. 

>Dnim  V,  Kelly,  34  Penn.  S.  415; 
affirming  Kiehner  v.  Watts,  1  Harris, 
38;  Mitchell  v.  Hamilton,  SBarr.  486; 
24 


Helfrinck's  Appeal,  3  Harris,  382,  and 
overroling  Hinds  v.  Jacobs,  1  Penn. 
S.  152;  Kiehner  v.  Dangler,  1  Watts, 
424;  Minier  v.  Saltmarsh,  5  Watts, 
293. 
ATessier  v.  Wyse,  3  Bland,  40. 
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as  heirs,  devisees,  alienees  after  the  judgment.  They  are 
in,  as  of  the  estate  of  the  judgment  debtor,  and  before 
judgment  can  be  revived  and  enforced  by  execution  against 
the  land,  so  as  to  divest  their  title,  it  is  necessary  to  warn 
them  by  the  scire /ados,  so  that  they  may  have  an  opportun- 
ity of  making  their  defense,  and  of  claiming  contribution 
from  others  holding  land  of  the  judgment  debtor,  bound  by 
the  judgment.  Where  a  party  is  in  possession,  holding 
title  adverse  to  that  of  the  judgment,  or  paramount  to  his, 
such  party  is  not  a  terre4enant,  within  the  meaning  of  the 
law,  because  his  rights  are  in  no  manner  affected  by  the 
judgment.  If  he  has  a  good  title  the  judgment  does  not 
bind  his  land,  nor  can  a  sale  under  the  execution  affect  his 
interest.  One  who  purchased  the  lands  at  a  tax  sale,  and 
went  into  possession  is  not  a  terre-tenant.  If  the  sale  was 
valid  the  purchaser  held  a  title  paramount  to  the  judgment, 
and  not  to  be  affected  by  the  proceedings  under  the  execu- 
tion. If  the  sale  was  invalid,  then  the  purchaser  was  in 
possession  without  title  under  the  judgment  debtor,  and 
not  as  his  terre-tenant.''^ 

iPolk  V.  Pendleton,  31  M'd,  118. 
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I  460.  Oenenl  Form. 

S  461.  Flea  must  correspond  In  dl^ty  with  the  Judgment. 

PART  II.— AVERMENTS  OF  JURISDICTION. 

I  452.  Of  OonrtB  of  Becord. 

I  453.  Of  Courts  of  Record  in  other  Ooimtries  and  States. 
I  454.  Of  bourts  of  limited  and  special  Jurisdiction. 
f  455.  OfPleas  to  the  Jurisdiction. 

PART  III.— DESCRIBING  JUDGMENTS. 

I  466.  Great  particularity  required. 
I  4ffr.  Variance. 

PART  IV.— PLEAS  OF  DEFENSE. 

1 458.  General  Issue. 

I  469.  Nul  Tid  Record. 

I  460.  Of  former  Adjudication. 

PART  V. 
I  461.  Pleas  of  Judgments  in  other  States. 

g  450.  Pleading,  General  Form. — ^As  every  judgment  is 
conclusive  on  the  parties  -while  it  remains  in  force,  it  is  not 
necessary  in  asserting  it  as  a  cause  of  action  or  of  defense, 
to  aver  any  of  the  anterior  proceedings  or  considerations  on 
which  it  is  based.  The  approved  precedents  of  declara- 
tions upon  judgments  state  the  date  or  term  at  which  the 
judgment  was  recovered,  the  court  in  which,  and  the  place 
where,  it  was  rendered,  and  the  amount  which,  by  the  con- 
sideration of  the  court,  the  plaintiff  has  recovered.  Though 
the  complaint  be  by  an  assignee,  no  demand  for  payment 
need  be  averred.^  Neither  is  it  essential  to  state  that  the 
judgment  is  still  in  full  force  or  virtue,  or  that  it  remains 
unsatisfied,  or  that  it  is  still  the  property  of  the  plaintiff. 
It  is  sufficient  to  allege  that  the  sum  named  is  still  due.'  A 

>Ma88 17.  Shannon,  1  Hilt.  175. 
'Blake  v.  Barley,  9  Iowa,  592. 
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judgment  in  favor  of  an  administrator  is  assets  in  his  hands. 
He  need  not,  in  suing  upon  it,  describe  himself  as  admin- 
istrator, nor  to  aver  the  issuing  of  letters  of  administration. 
His  right  to  sue  and  his  of&cial  capacity  have  passed  in  rem 
judiccUum^  So  in  an  action  against  a  stockholder,  based 
upon  a  judgment  against  the  corporation,  it  is  unnecessary 
to  ayer  the  nature  of  the  indebtedness  out  of  which  the 
judgment  arose.  * 

g  451.  Pleas  Adapted  to  Dignity  of  Judgment. — ^The 
actions  which  may  be  brought  upon  judgments,  and  the 
pleas  which  may  be  made  in  such  actions,  depend  upon  the 
character  and  dignity  of  the  judgment  in  controversy.'  If 
the  judgment  sued  upon  is  a  record,  the  action  must  be  in 
debt,  and  the  plea  must  be  nul  tid  record.  The  prpceedings 
of  Courts  of  Chancery  are  not  records,*  therefore  nvl  tid 
record  is  a  bad  plea  to  an  action  upon  a  decree.  *  Judg- 
ments of  justices  of  the  peace  are  generally  considered  as 
matters  not  of  record,  and  are  therefore  declared  upon  in 
assumpsit  instead  of  in  debt.  ^  But  in  some  o  f  the  States 
they  are  treated  as  records,  and  must  be  sued  upon  as  such.** 

PAET  n.-AVEBMENTS  OF  JUEISDIOTION. 

g  452.  Jurisdiotion  of  Courts  of  Record. — ^From  the 
well  known  rule  that  courts  of  superior  or  general  jurisdic- 
tion are  presumed  to  act  by  right  and  within  the  authority 
conferred  upon  them  by  law,  it  follows  that  their  judgments 
and  decrees  are  in  all  cases  of  at  least  prima  fa/de  validity.  In 
asserting  such  a  judgment  or  decree  as  a  cause  of  action,  or  as 
a  ground  of  defense,  the  plaintiff  need  state  no  jurisdictional 
facts.  According  to  the  opinion  reported  in  a  Kentucky 
case,^  ''it  is  sufficient  to  state  briefly  that  the  plaintiff  im- 
pleaded the  defendant,  and  by  the  consideration  of  the  court 
recovered  judgment,  etc."  In  Vermont,  it  has  been  said 
that  enough  of  the  previous  proceedings  should  be  stated  to 


iBiddle  v.  Wilkins,  1  Pet.  692; 
Crawford  v.  Whittal,  Doug.  4,  note  A; 
Talmadge  v.  Chapel,  16  Mass.  71. 

«MiUer  v.  White,  57  Barb.  504. 

'Mills  V.  Duryee,  7  Cranch.  481. 

iDoughtj  V.  Fawn,  Yelv.  226;  Co. 


Litt.  260;  6aUer*B  Nisi  Prios,  245;  1 
Gilbert's  Law  of  Ev„  49. 

6£Tans  u.  Tatem,  9  S.  A;  B.  252. 

6 Green  v.  Fry,  1  Cranch.  C.  C.  187. 

iBain  v.  Hunt,  3  Hawks,  K.  C,  572. 

8  Caldwell  v.  Richards,  2  Bibb.  331. 
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sliow  that  the  parties  were  properly  in  court,  and  that  the 
subject  matter  of  the  controversy  was  such  as  the  court  had 
authority  to  determine;  and  that,  for  this  purpose,  a  mere 
statement  that  the  defendant  being  summoned  or  attached 
"with  the  common  form,  talUer  processum  est,  is  ordinarily 
sufScient."'  But  in  so  far  as  these  cases  indicate  that  it  is 
essential  to  aver  anything  whatever  to  show  the  jurisdiction 
of  courts  of  record,  they  are  not  sustained  by  the  authorities. 
It  is  the  settled  practice  "to  allege  generally,  that  the 
plaintiff,  by  the  consideration  and  judgment  of  the  court 
recovered  the  sum  mentioned."*  "It  was  long  ago  settled 
that,  in  pleading  a  judgment,  it  is  unnecessary  to  show  by 
averment  that  the  court  had  jurisdiction.^''  The  averment 
that  "the  judgment  was  duly  entered,"  is  sufficient.  "The 
presumption  of  law  is  conclusive  that  all  the  requisite  prior 
proceedings  were  had  in  the  case,  till  the  contrary  appears. 
Proceedings  in  the  United  States  District  Court  under  the 
bankrupt  act  form  no  exception."* 

g  453.  Courts  of  the  Sister  States,  and  of  Foreign 
Countries. — ^The  presumptions  in  favor  of  jurisdiction  are 
the  same  whether  the  judgment  relied  upon  is  domestic, 
foreign,  or  of  one  of  the  sister  States  of  this  union.  It  is, 
therefore,  only  essential  that  the  judgment,  if  pronounced 
in  another  State,  be  averred  to  have  been  duly  rendered.  • 
The  same  rule  is  applicable  to  a  foreign  judgment.  If  the 
court  had  no  jurisdiction,  that  fact  should  be  raised  by  the 
defendant's  plea.  ^ 

g  454.  Courts  of  Special  Jurisdiction. — "It  is  sufficient 
to  state  the  judgment  concisely,  even  though  it  were  recov- 
ered in  an  inferior  court  not  of  record. ""^  It  is  necessary  to 
show  that  the  court  had  jurisdiction  over  the  person  and  the 


^Downer  v.  Dana,  22  Venn.  337. 

f  Chitty  PI.  354;  Biddle  v.  Wilkins, 
1  Pet.  686. 

sSpanldingv.  Baldwin,  31  Ind.  376; 
Bogere  V,  Odell,  39  N.  H.  452;  Pen- 
nington v.  Qibgon,  16  How.  65; 
Batcher  v.  Bank  of  BrownBville,  2 
Kansas,  70;  Holmes  v.  Campbell,  12 
Minn.  221;  Jadge  v.  Fillmore,  1  Chip. 
423. 

4Lathrop  v.  Stuart,  5  McLean,  167. 


sReid  V.  Boyd,  13  Tex.  241;  Bissell 
r.  Wheeloch,  11  Cush.  277;  Stephens 
V.  Roby,  27  Miss.  744;  WiUiams  v. 
Preston,  3  J.  J.  M.  600;  Wheeler  u. 
Kaymond,  8  Cow.  311.  For  contra 
▼iew  see  Ashley  v.  Laird,  14  Ind.  222; 
Kams  V.  Konkle,  2  Minn.  313;  Smith 
V,  MilUken,  2  Minn.  319. 

6  Robertson  v,  Stmth,  5  Q.  B.  941; 
2  Chitty  PI.  243-4. 

iChitty  PL,  vol.  1,  p.  370. 
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subject  matter.  And  the  general  allegation  that  the  court  had 
jurisdiction  is  not  sufficient.  The  facts  upon  which  the 
jurisdiction  depends  must  be  stated.  But  it  is  no  longer 
essential  that  the  proceedings  be  set  forth  at  large.  It  is 
enough  to  state  the  facts  conferring  jurisdiction,  and  then 
say  ialiter  processium  fuit,  the  judgment  was  rendered.  The 
exception  to  this  nde  is  where  plaintiff  in  an  action  has 
been  subjected  to  costs,  in  which  case,  having  brought  the 
suit,  he  is  liable  under  the  judgment  whether  the  court  had 
jurisdiction  or  not.^  In  declaring  on  a  justice's  judgment 
rendered  in  a  suit  commenced  by  summons,  alleged  to  be 
duly  issued  and  served,  it  is  unnecessary  to  aver  that  the 
summons  was  returned,  or  that  it  specified  a  particular  hour 
for  the  appearance  of  the  defendant,  or  that  the  court  was 
held  at  the  time  and  place  named  in  the  summons,  or  that 
the  sum  sued  for  was  within  the  jurisdiction  of  the  court,  or 
that  the  defendant  resided  in  the  county.  The  service  of 
process  in  the  county  makes  a  case  of  pnma  facie  juris- 
diction.* 

Many  of  the  States  have  passed  statutes  in  which  it  is 
provided,  that  in  pleading  the  judgment  or  determination 
of  a  court  of  special  jurisdiction,  the  facts  conferring  juris- 
diction need  not  be  stated;  but  tliat  the  '* averment  that  the 
judgment  or  determination  was  duly  given  or  made  shall  be 
sufficient.'"  This  statute  is  not  complied  with  by  alleging 
that  ''a  judgment  was  entered  in  said  action."  Though  it 
probably  is  not  essential  that  the  precise  words  of  the  stat- 
ute be  employed,  they  cannot  be  substituted  by  words  not 
having  the  same  effect.  The  word  '^duly''  seems  to  be  in- 
dispensable.^ The  answer  in  a  suit  upon  a  promissory  note 
set  up  the  defendant's  discharge  by  virtue  of  a  decree  in 
insolvency.  A  demurrer  being  interposed  on  the  ground 
that  the  answer  did  not  show  that  the  note  was  included  in 
the  defendant's  schedule,  the  court  held  that  the  allegation 
that  a  judgment  had  been  duly  made  and  rendered  discharg- 
ing defendant  from  the  demand  sued  upon,  was  sufficient,  and 


»TTimer  v.  Boby,  3  Comst.  193. 

2Bame8  v.  Harris,  4  N.  Y.  375. 

»$  59.  Cal.  Pr.  Act;  J 456,  Cal.  C. 
C.  P.;  Keys  v.  GranniB,  3  Nev.  548; 
Crake  v.  Crake,  18  Ind.  156;  Richard- 1 
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that,  whether  the  demand  was  included  or  not  was  a  matter 
to  be  determined  at  the  trial  by  inspecting  the  record.* 
This  provision  of  the  statutes  has  been  decided  to  be  in- 
applicable to  foreign  judgments.*  But  in  Indiana,  at  least, 
it  is  applied  to  judgments  rendered  in  any  of  the  sister 
States.^ 

g  455.  Plea  to  the  Jurisdiction. — ^A  plea  to  the  juris- 
diction of  a  court  of  general  jurisdiction  must  set  forth  the 
facts  showing  want  of  authority  in  the  court  which  rendered 
the  judgment,  and  must  be  certain  in  every  particular.  If, 
by  any  reasonable  intendment,  the  facts  alleged  can  exist, 
and  the  court  at  the  same  time  have  jurisdiction,  the  plea 
is  bad.*  This  principle  has  been  applied  to  foreign  judg- 
ments in  several  instances  by  the  English  courts.  Thus,  a 
plea  that  defendant  was  not  served  with  process  issuing  out 
of  the  said  court,  nor  had  he  any  notice  of  such  process, 
nor  did  he  appear  in  said  suit,  was  held  bad  on  demurrer, 
because  it  did  not  show  that  no  process  issued,  nor  that  de- 
fendant was  not  summoned  so  as  to  have  a  full  opportunity 
for  defense.^  The  showing  of  a  party  that  at  the  time  the 
suit  was  commenced  and  down  to  the  termination  of  it,  he 
was  not  only  absent  from  the  place,  but  had  no  one  there 
to  represent  him  or  on  whom  any  process  could  be  served, 
is  sufficient  to  avoid  the  prima  fade  evidence  of  a  foreign 
judgment.^  But,  according  to  another  English  case,  this 
showing  would  not  be  sufficient,  because  it  does  not  directly 
state  that  defendant  was  not  a  subject  of  or  domiciled  in 
the  county  where  judgment  was  rendered.  '^ 


PART  III.—DESCKIPTION  OF  JUDGMENTS. 

g  456.  **  In  averring  matters  of  record,  great  particularity 
should  be  observed.  Any  misstatement  in  the  description 
of  a  record  in  pleading  is,  as  a  general  rule,  fatal  to  such 
pleading.     The  averments  and  proof  must  be  identical."^ 


'Hanscom  v.  Tower,  17  Cal.  518. 

sHoUiBter  v.  Hollister,  10  How.  P. 
539;  McLaughlin  u.  Nichols,  13  Abb. 
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ftBeynoldsv.Fenton,  3  0.  B.  187. 
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The  precise  words  of  the  record  need  not  be  followed. 
**  Surplusage,  or  immaterial  omissions  not  matters  of  sub- 
stance, are  attended  with  no  other  consequences  than  in 
other  cases.  As  to  matters  of  description,  it  is  otherwise, 
and  there  the  record  produced  must  conform  strictly  to  the 
plea.  It  has  been  considered  that  if  any  circumstances 
descriptive  of  the  record  be  untruly  stated,  though  they 
were  not  necessary  to  be  stated  at  all,  it  will  be  fatal  on  nvl 
tiel  record.  This  is  because  the  issue  puts  in  question 
the  identity  of  the  record  set  up  as  evidence  of  the  former 
recovery.  The  party  to  a  suit,  by  pleading  a  record  with  a 
prout  patet,  proffers  that  issue,  and  it  is  incumbent  on  him 
to  maintain  it  literally;  this  as  well  where  the  averment  has 
reference  to  particulars  which  need  not  be  specifically  stated 
upon  the  record  as  to  those  which  must  be  so."^  In  de- 
scribing a  judgment,  the  court  in  which  it  was  rendered,* 
the  place  where  the  court  was  held,  *  the  names  of  the  par- 
ties, the  date  or  term  at  which  it  was  entered,  and  the  sum 
recovered  must  be  shown.*  Action  was  brought  against  L. 
B.  and  E.  his  wife,  upon  a  judgment  alleged  to  have  been 
recovered  against  her  while  she  was  unmarried,  by  the 
name  of  E.  K.,  to  which  the  plea  of  nul  tiel  record  was  inter- 
posed. The  judgment,  when  offered  in  evidence,  was  ob- 
jected to  because  against  E.  B.  and  other's,  instead  of  E.  B. 
alone.  The  court  held  that,  if  the  defendants  desired  to 
take  advantage  of  the  non-joinder  of  others,  they  could  do 
so  only  by  a  plea  in  abcUement.  That,  in  this  case,  there 
was  no  variance  because  there  was  a  judgment  against  E. 
B.;  and  that  an  action  of  debt  on  a  judgment  is  not  differ- 
ent in  principle  from  the  ordinary  case  of  an  action  of  debt 
against  several  joint  contractors,  in  which  case,  objections 
cannot  be  taken  on  the  ground  of  variance,  but  only,  if  at  all, 
by  way  of  plea  in  abatement.'^  A  different  construction  pre- 
vails in  Georgia.*     But  where  the  declaration  averred  a 


^Wliitaker  v.  Bramson,  2  Paine  G. 
G.  209.  For  instances  of  cases  re- 
garding fatal  and  non-fatal  variances, 
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^Packard  u.  Hill,  7  Cow.  434. 

sDuyckinck  v.  Glinton  Ins.  Co.  3 
Zabr.  279. 

AChitty'B  PL  Vol.  2,  p.  483. 

6  Cocks  u.  Brewer,  11  M.  &  W.  51. 

oHowell  V,  Shands  &  Co.  35  Geo. 
66. 


DEFENSES. 


377 


judgment  against  A.  and  B.,  and  the  record  put  in  evidence 
showed  a  judgment  rendered  in  another  State  upon  service 
on  A.  alone,  under  the  "joint  debtor  act,"  it  was  held  that 
the  judgment  was  valid  against  A.  only;  and  that  the  de- 
scription of  it  as  being  against  A.  and  B.,  was,  therefore,  a 
fatal  variance/ 

g  457,  Vaiianoe. — ^The  misdescription  of  a  judgment  in 
regard  to  the  term  at  which  it  was  rendered  is  said  not  to 
be  fatal  where  the  record  is  set  up  as  mere  matter  of  in- 
ducement, as  in  case  for  a  false  return.*  In  South  Caro- 
lina, at  an  early  day,  it  was  decided  that  want  of  a  writ  and 
of  a  copy  of  the  cause  of  action,  blanks  in  the  declaration, 
and  a  clerical  error  as  to  date  of  rendition,  are  none 
of  them  fatal  objections  to  a  judgment  on  plea  of  nul  tid 
record,  because  sufficient  appears  to  show  that  a  judgment 
was  entered  as  alleged  in  the  pleadings.  ^  But  a  less  liberal 
rule  prevails  elsewhere  in  regard  to  matters  of  description. 
Such  matters  must  be  literally  proved.  Under  allegation 
of  judgment  at  December  term,  1830,  proof  cannot  be  ad- 
mitted showing  judgment  at  December  term  1831;  nor  will 
judgment  of  August  17  be  admissible  under  allegation 
of  August  16.*  There  must  be  an  identity  of  sound  between 
the  names  df  the  parties  as  stated  in  the  pleadings,  and  the 
names  of  the  parties  as  shown  in  the  record  offered.  An 
averment  of  judgment  against  Barnard  Hysinger  is  not 
supported  by  a  production  of  a  record  against  Barent  Hys- 
enger.* 

PAKT  IV.— DEFENSES. 

g  458.  General  Issue. — ^A  defendant,  sued  upon  a  de- 
mand may,  under  the  plea  of  the  general  issue,  show  that  such 
demand  is  merged  in  a  former  judgment.  *  We  have  already, 
in  another  chapter,  considered  the  authorities  bearing  on 
the  question  whether  a  former  adjudication,  put  in  evidence 
under  the  general  issue,  is  conclusive  upon  the  court  or 
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jury.  It  appears  to  be  certain  that  a  judgment  was  admis- 
sible under  the  general  issue  in  actions  in  assumpsit,  ^  case,  ^ 
and  trover; 3  but  was  not  in  trespass  and  covenant.*  Under 
the  code  a  judgment  cannot  be  given  in  evidence  as  a 
former  recovery  under  the  general  issue.  It  must  be  speci- 
ally plead.*  Under  the  general  issue  (nil debet),  in  an  action 
on  a  judgment  rendered  in  another  State,  the  defendant  may 
show  that  the  court  had  no  jurisdiction  to  render  the  judg- 
ment. •  Ordinarily  an  officer  is  protected  by  an  execution 
fair  on  its  face,  and,  therefore,  on  being  sued  for  levying 
upon  and  selling  property  need  not  aver  the  existence  of 
the  judgment.  But  if  the  property  was  such  as  by  law  is 
exempt  from  execution,  except  for  purchase  money,  and 
the  defendant  wishes  to  prove  that  he  levied  under  execu- 
tion upon  a  judgment  for  purchase  money,  he  must  aver 
in  his  answer  the  existence  and  consideration  of  the  judg- 
ment. ** 

g  459.  Nul  Tiel  Reoord. — ^This  is  the  only  proper  plea 
to  call  in  question  the  existence  of  the  judgment  as  stated 
in  the  pleading  of  the  party  by  whom  it  is  brought  forward. 
The  non-existence  of  the  judgment,  or  a  variance  in  its 
statement  in  the  declaration,  must  be  taken  advantage  of 
by  this  plea.®  It  involves  two  questions;  one  of  fact  and 
the  other  of  law.  The  first  is  whether  such  a  record  as  is 
alleged  in  fact  exists.  The  second  is  what  judgment  should 
be  pronounced  if  the  record  is  proved  as  alleged.  •  If  the 
record  produced  shows  that  the  court  did  not  have  juris- 
diction of  either  the  person  of  the  defendant,  or  the  sub- 
ject of  the  controversy,  it  must  be  disregarded.^*  "As  this 
plea  only  goes  to  the  existence  of  the  record,  the  defendant 
must  plead  payment,   or  any  matter  in  discharge  of  the 
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action."^  Hence,  if,  in  an  action  on  the  judgment  of  a 
sister  State,  the  executions  are  put  in  the  record  and  show 
a  levy  upon  personal  property,  this  levy  and  the  satis- 
faction thereby  produced,  cannot  be  taken  advantage  of 
under  the  plea  of  nul  tiel  record.^  **But  if  a  recovery  be 
pleaded  in  bar,  and  the  judgment  afterwards  reversed  before 
the  day  given  to  bring  in  the  record,  then,  upon  ntd  tiel 
record  the  issue  must  be  found  for  the  plaintiff ;  because  by 
the  reversal  the  record  is  avoided  ab  initio,"^  Under  this 
plea  the  defendant  cannot  prove  aliunde,  that  the  parties 
or  the  cause  of  action  was  different  in  the  former  suit>  The 
plaintiff  to  entitle  himself  to  a  recovery,  under  this  plea, 
must  produce  a  record  which  does  not  appear,  when  pro- 
duced, to  be  satisfied.' 

g  460.  Former  Adjudication. — A  plea  of  former  recov- 
ery should  show  that  some  question  involved  in  the  former 
judgment,  is  identical  with  some  issue  in  the  present 
action;^  that  the  former  action  and  the  present  were  be- 
tween the  same  parties  or  their  privies;''  and,  in  case  the 
parties  are  not  nominally  the  same,  facts  showing  their 
privity  with  the  parties  to  the  present  action,  must  be 
stated.  ^  The  plea  of  former  judgment,  as  a  defense  to  an 
action  of  ejectment,  should  show,  in  addition  to  the  facts 
that  the  parties  to  the  two  actions  and  the  lands  in  con- 
troversy are  the  same,  that  the  tide  of  the  parties  in  issue  in 
the  first  action  is  the  same  title  in  issue  now.*  But  in 
Ohio,  in  actions  in  relation  to  personalty,  it  is  sufficient  to 
state  a  prior  recovery  to  have  been  between  the  same  parties, 
for  the  same  property,  without  averring  that  it  was  for  the 
same  conversion.^®  A  plea  of  judgment  recovered  in  the 
court  of  a  foreign  country,  must  show  that,  the  judgment  is 
Jinal  and  condvMve  between  the  parties  in  the  place  where 
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it  was  rendered  A  "When  the  record  of  a  former  judgment 
is  set  up  as  establishing  some  collateral  fact  involved  in  a 
subsequent  controversy,  it  must  be  pleaded  strictly,  as  an  es- 
toppel, and  the  rule  is,  that  such  a  pleading  must  be  framed 
with  great  certainty,  as  it  cannot  be  aided  by  an  intend- 
ment. Technical  estoppels,  as  contended  by  defendants, 
must  be  pleaded  with  great  strictness,  but  when  a  former 
subject  is  set  up,  in  bar  of  an  action,  or  as  having  deter- 
mined the  entire  merits  of  the  controversy,  it  is  not  required 
to  bo  plead  with  any  greater  strictness  than  any  other  plea 
in  bar,  or  any  plea  in  avoidance  of  he  matters  alleged  in 
the  antecedent  pleading  of  the  party."* 


PABT  V. 

g  461.  Judgments  of  the  Sister  States. — It  is  now  well 
settled  that  the  judgment  of  a  court  of  record  of  any  of  the 
States  must  be  treated  as  a  record  in  every  other  State  both 
by  the  plaiotiff  in  his  declaration'*  and  by  the  defendant  in 
his  plea.*  **Pleas  in  bar  of  suits  commenced  on  judgments 
of  sister  States  must  deny  by  clear  and  positive  averments, 
every  fact  which  would  go  to  show  jurisdiction,  whether 
with  reference  to  the  person  or  the  subject  matter."'  An 
answer  to  an  action  or  a  judgment  of  a  court  of  record  of 
another  State,  is  therefore,  insufficient,  if  it  states  only 
that  the  defendant  was  a  non-resident,  and  had  no  notice 
of  the  action,  without  expressly  showing  that  he  did  not 
appear  in  person  nor  by  attorney.  •  Where  the  defendant 
plead  that  he  was  never  within  the  State,  that  he  never  had 
any  notice  of  the  suit,  and  never  appeared  therein,  a  repli- 
cation "  that  said  judgment  was  not  recovered  against  de- 


iPluinmer  v.  Woodburne,4  B.  &  C. 
625;  Frayes  v.  Worms,  10  C.  B.  N.  S. 
149. 

f  Aurora  City  u.  West,  7  Wall.  82; 
Gray  v.  Pingry,  17  Verm.  419;  Perkins 
V,  Walker,  19  Verm.  144. 

sGarland  v.  Tucker,  1  Bibb.  361; 
McKim  V.  Odom,  3  Fairf.  94;  India 
Eubber  Co.  v.  Hoit,  14  Verm.  92; 
Andrews  v.  Montgonery,  19  Johns. 
162. 


4£van8  V.  Tatem,  9  S.  &  B.  252; 
Davis  v.  Lane,  2  Carter,  548;  Mills  v. 
Dnryee,  7  Cranch,  481;  2  Am.  Lead. 
Cases,  4th  Ed.  791. 

ftLatterett  v.  Cook,  1  Iowa,  1  Mou- 
lin V.  Insurance  Co.,  4  Zabr.  222; 
Khumway  v.  Stillwell,  4  Cowen,  292. 

6  Fosterer  v.  Glazener,  27  Ala.  391; 
Starbuck  v.  Murray,  5  Wend.  148; 
Struble  v.  Malone,  3  Clarke,  586. 


JUDGMENTS  OF  THE  BI8TEB  STATES. 


381 


fendant  without  bis  knowledge  and  without  notice  to  him 
in  manner  and  form  as  in  said'plea  alleged/'  was  held  to  be 
good.  1  But  this  case  seems  hardly  consistent  with  Long  y. 
Long^  1  Hill.  697.  There  the  replication  alleged  that  de- 
fendant was  personally  duly  notijied,  according  to  the  rules 
and  practice  of  that  court  and  the  law  of  that  State.  It  was 
held  to  be  "bad  in  substance.  It  states  that  the  defendant 
was  'personally  duly  notified/  but  not  of  the  process,  the  clc- 
tion  or  anything  else  in  particular.  He  had  due  notice;  but 
of  what  ?  The  pleader  has  stopped  short  of  the  conclusion  at 
which  he  seems  to  h&ve  been  aiming.  If  due  notice  of  the 
process  or  action  had  been  alleged,  I  should  still  think  the 
replication  bad  in  substance,  as  well  as  in  form.  Due  notice 
may  sometimes  be  appropriate  words  in  a  pleading,  but  when 
the  inquiry  is  whether  a  court  has  obtained  jurisdiction  of 
the  person  of  the  defendant,  the  allegation  that  he  was  'per- 
sonally notified'  does  not  belong  to  legal  language.  The 
averment  should  be  that  he  was  served  with  process  to  ap- 
pear and  answer,  or  that  he  appeared  in  the  action  either  in 
person  or  by  attorney.*'*  In  declaring  upon  the  judgment 
of  a  justice  of  the  peace  of  another  State,  it  must  be  alleged 
that  the  statutes  of  that  State  gave  the  justice  jurisdiction 
of  the  subject  matter  of  the  suit.^  **A  general  averment  of 
jurisdiction  is  not  enough.  The  statute  giving  jurisdiction 
to  the  justice  and  the  existence  of  the  jurisdictional  facts 
required  by  such  statute  must  be  pleaded,"* 
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CHAPTER  XX. 

SATISFACTION  OF  JUDGMENTS. 

PAST  I. -BY  PAYMENT. 

S  463.  To  whom  made. 

I  463.  How  made. 

I  464.  Presumption  of  Payment. 

I  465.  Time  a«  Evideooe  of  Payment. 

I  466.  Paid  Judgment. 

I  467.  Payment  of  another  Judgment  for  the  same  Demand. 

PART  n.— PAYER'S  RIGHT  TO  SUBROGATION. 

\  468.  Payment  by  a  Stranger. 

i  469.  Payment  by  a  Officer. 

i  470.  Payment  by  a  Surety. 

i  471.  Payment  by  an  Indoraer. 

i  472.  Payment  by  a  Go-Defendant. 

I  473.  Payment  partly  by  Go-Defendant  and  partly  by  Third  Person. 

PART  in.— SATISFACTION  BY  PROCEEDINGS  UNDER  EXECU- 
TION. 

I  474.  By  Levy  on  Lands. 

I  476.  By  Levy  on  Personal  Property. 

f  476.  By  Discharge  of  Defendant  from  Cnstody. 

I  477.  Saspension  while  Defendant  is  in  Gustody. 

I  478.  Sale  under  Execution. 

I  479.  Other  means  of  Satisractlon. 

PART  IV. 
I  480.  Proceedings  after  Satisfaction. 

PART  I..-  BY  PAYMENT. 

§  462.  To  -whom  Payment  may  be  Made. — Payment 
will,  of  coarse,  operate  as  a  release  if  it  be  made  to  the 
plaintiff,  or  to  any  person  authorized  by  him,  or  by  law, 
to  receive  it.  If  there  be  more  than  one  plaintiff,  a  pay- 
ment to  either  will  discharge  the  entire  judgment.*  If, 
however,  it  is  shown  by  the  record,  or  is,  by  any  means, 
brought  to  the  knowledge  of  the  debtor,  that  the  judgment 
is  recovered  for  the  use  of  another  than  the  plaintiff,  it  can 
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only  be  satisfied  by  payment  to  the  real  party  in  interest.  * 
So,  if  the  judgment  be  assigned,  the  plaintiff  is  no  longer 
a  proper  person  to  receive  payment;  and  a  payment  to 
him  thereafter  does  not  extinguish  the  judgment  if  it  can 
be  shown  to  have  been  made  with  notice  of  the  assignment. 
Direct  notice  to  the  defendant  is  not  essential  to  secure  the 
rights  of  the  assignee.  It  is  sufficient  if  it  can  be  shown 
that  the  former  had  information  given  in  such  terms  and 
under  such  circumstances  as  were  well  calculated  to  arrest 
his  attention.'  If  an  officer  having  authority  in  his  official 
capacity  to  receive  payments  of  judgments,  receive  money 
to  pay  the  debt,  before  judgment  when  he  has  no  authority 
to  receive  it,  and  he  retain  the  money  until  after  judgment, 
and  then  write  on  the  record  the  word  "settled,"  this  will 
be  held  to  indicate  an  intention  to  hold  the  money  in  his 
official  capacity  and  will  be  regarded  as  a  satisfaction  of  the 
judgment.'  An  attomey-at-law  retained  to  prosecute  a  de- 
mand has,  by  virtue  of  that  retainer,  the  authority  to  receive 
payment  of  the  judgment,  when  recovered.  Until  the  de- 
fendant has  notice  of  a  revocation  of  this  authority,  he  will 
be  entitled  to  the  credit  of  all  payments  made  to  the  attor- 
ney.* 

g  463.  Ho^w  Payment  may  be  Made. — ^The  plaintiff 
may  accept  paycdent  in  any  manner,  or  in  any  kind  of  cur- 
rency; and  having  once  accepted  currency,  note,  check  or 
any  other  article  of  value  as  a  substitute  for  a  legal  tender, 
cannot  revoke  his  acceptance  and  enforce  payment  in 
money.  •  Whether  the  plaintiff  is  bound  by  an  agreement, 
under  which  he  obtains  part  payment  through  his  promise 
to  satisfy  the  whole  judgment,  is  a  disputed  question.  On 
the  one  side  it  is  insisted,  that  the  agreement  to  discharge 
any  portion  in  excess  of  the  payment,  is  a  nudum  pactum, 
and  cannot  therefore  extinguish  the  entire  judgment.  •  On 
the  other  side,  it  is  affirmed,  with  great  confidence,  that  the 
plaintiff  cannot  retain  the  fruits  of  his  compromise,  and,  at 
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the  same  time,  enforce  his  judgment  as  to  the  part  agreed 
to  be  released.^  But  a  satisfaction  urider  seal  is  good 
though  full  payment  were  not  made.  *  An  attorney  at  law 
has,  by  yirtne  of  his  general  retainer,  no  authority  to  satisfy 
a  judgment  without  payment  of  the  fuU  amount  in  money. 
If  he  compromise  by  taking  less  than  the  entire  sum  due, 
or  by  receiving  anything  else  than  money,  the  plainti£f  is  not 
bound  by  the  compromise .'  The  burden  of  showing  that 
an  attorney  was  authorized  to  accept  anything  but  money, 
is  upon  the  party  making  8«ch  payment.  No  such  anthorily 
will  be  presumed.^  Where  the  law  authorizes  the  sheriff 
or  any  other  officer  to  accept  payments  of  judgments,  his 
authority  is  as  limited  as  that  of  an  attorney  acting  under  a 
general  retainer.  ^  The  return  of  a  sheriff,  endorsed  on  an 
execution,  that  he  returns  it  satisfied  by  taking  two  notes, 
etc.,  does  not  establish,  prima  facie,  a  satisfaction  of  the 
judgment;  for,  though  the  plaintiff  may  hare  assented  to 
the  taking  of  the  notes,  this  certificate  does  not  prove  such 
assent.  * 

g  464. — Presumption  of  Payment. — At  common  law, 
every  judgment  was  presumed  to  be  paid,  after  the  lapse  of 
twenty  years.  '^  In  Maine  and  in  Massachusetts,  and  per- 
haps in  other  parts  of  the  United  States,  statutes  have  been 
enacted  on  this  subject,  in  substantial  conformity  to  the 
common  law.  In  the  two  States  named,  the  statute  pro- 
vided, that  every  judgment  should  be  presumed  to  be  paid 
after  twenty  years  from  the  period  when  any  duty  or  obli- 
gation accrued  thereunder.  In  Tennessee,  the  period  was 
reduced  to  sixteen  years,  apparently  by  a  piece  of  judicial 
legislation,  made  early  in  the  history  of  that  State,  and  ever 
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afterwards  recognized  and  enforced  by  its  courts.  ^     But, 
whether  existing  under  the  common  law  or  under  the  statutes 
referred  to,  or  by  virtue  of  rules  adopted  by  any  court,  this 
presumption  was  never  conclusive.    It  only  threw  upon  the 
party  seeking  to  enforce  his  judgment,  after  twenty  years  of 
inaction,  the  burden  of  showing  that  it  remained  unpaid. ' 
What  is  sufficient  to  rebut  the  presumption  of  payment 
arising  from  lapse  of  time  is  a  question  which,  like  all  other 
questions  of  fact,  is  very  much  within  the  discretion  of  the 
court  or  jury.    Lord  Ellenborough,  in  a  case  decided  by 
him,'  held  iJiat  this  presumption  was  not  overthrown  by 
proof  that  the  defendant  was,  during  the  whole  time,  in 
indigent  circumstances;    that  he  was  most  of   the  time 
abroad;  that,  while  in  England,  he  lived  under  an  assumed 
name;  and  that,  in  the  opinion  of  his  friends,  he  was  never 
possessed  of  means  sufficient  to  pay  the  jildgment.    None 
of  the  American  cases  cany  this  presumption  so  far.  Proof 
that  three  executions  were  issued  and  returned  unsatisfied; 
.that  the  debtor  stated  that  he  was  unable  to  pay,  and  that 
he  put  his  property  out  of  his  hands,  and  was  reputed  to 
be  insolvent,  sufficiently  rebuts  the  presumption  of  pay- 
ment.^   Proof  of  partial  payments  during  the  twenty  years, 
or  of  any  acknowledgment  of  the  continuing  obligation  of 
the  judgment,  is  also  sufficient.^    The  verdict  of  a  jury, 
finding  that  a  judgment  is  unpaid,  is  sufficiently  sustained 
by  proof  of  the  insolvency  of  the  defendant,  or  of  his  rela- 
tionship with  plaintiff,  or  of  any  other  circumslance  calculated 
to  satisfy  the  minds  of  the  jurors  that  the  judgment  is  still 
due.* 

§  465.  Time  as  Evidence  of  Payment.  —  '^  Presump- 
tions are  founded  on  the  ordinary  course  of  things.  It  is 
not  usual  for  a  creditor  to  delay  enforcing  the  payment  of 
a  debt  due  him  for  such  a  length  of  time.    The  fact  that  he 
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does  so  evinces  a  consciousness  that  it  is  not  owing,  and 
creates  a  strong  presumption  of  payment."*  This  is  an 
extract  from  the  opinion  of  the  Supreme  Court  of  Tennes- 
see, in  a  case  in  which  that  court  held  that,  after  the  lapse 
of  seven  years,  during  which  an  effort  was  made  to  collect  a 
judgment,  the  jury  might  properly  consider  this  long  period 
of  inactivity  as  a  circumstance  to  be  weighed  by  them  in 
determining  whether  the  judgment  remained  unpaid.  In  a 
later  case,  in  the  same  State,  proof  that  the  plaintiff  resided 
for  thirteen  years  in  the  same  neighborhood  with  his  judg- 
ment debtor,  during  all  that  time  making  no  attempt  to  col- 
lect his  payment;  that  plaintiff  then  moved  away  without 
any  attempt  at  collection,  and,  that  the  defendant  all  the  time 
had  ample  property  to  satisfy  the  judgment,  was  held  to 
create  a  presumption  of  payment,  though  the  period  of  six- 
teen allowed  by  the  law  of  that  State,  had  not  yet  elapsed. ' 
While  the  presumption  of  payment  based  upon  lapse  of  time 
alone,  is  an  arbitrary  presumption  not  created  by  any  less 
than  the  full  term  provided  by  law,  still,  there  is  no  doubjj 
that  the  lapse  of  a  long  period  of  time,  though  less  than 
the  full  term  of  limitation,  is  a  proper  circumstance  for  the 
consideraticyn  of  the  jury,  and  that,  in  connection  with  other 
circumstances,  it  will  create  the  presumption  of  payment.* 
g  466.  Paid  Judgment. — ^Payment  produces  a  permanent 
and  irrevocable  discharge,  after  which  the  judgment  cannot 
be  restored  by  any  subsequent  agreement;*  nor  kept  on  foot 
to  cover  new  and  distinct  engagements.  ^  But  in  England, 
the  rule  seems  to  be  different.  A  defendant  there  confessed 
judgment  for  £500.  The  debt  due  from  him  to  the  plaintiff 
was  subsequently  increased  to  £1,000.  It  was  then  agreed 
that  the  last  named  sum  might  be  paid  in  installments,  for 
which  the  judgment  should  stand  as  security.  It  was  held 
that  neither  the  defendant  nor  his  grantee,  with  notice, 
could  satisfy  the  judgment  by  paying  the  £500,  or  any  sum 
less  than  the  whole  amount  for  which  the  defendant  had 
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agreed  that  it  might  stand  as  security.*  If  a  judgment  be 
confessed  for  the  purpose  of  securing  future  advances,  and 
such  advances,  afterwards  made  to  the  amount  of  the  judg- 
ment, are  paid  by  the  debtor,  the  judgment,  as  against 
subsequent  purchasers  or  incumbrancers,  is  functus  officio. 
It  cannot  stand  as  continuing  security  for  further  advances, 
nor  for  the  final  balance  of  current  account  between  the 
parties.  *  The  fees  of  the  sheriff  on  execution  are  no  part 
of  the  judgment.  They  constitute  a  demand  against  the 
party  for  whom  the  services  are  performed.  If  the  judg- 
ment be  paid,  the  sheriff's  authority  is  extinguished;  and 
he  cannot  lawfully  proceed  to  levy  upon  property  to  enforce 
the  collection  of  his  costs.  ^  But  an  entry  on  a  docket 
acknowledging  the  payment  of  the  debt  and  interest  does 
not  satisfy  the  whole  judgment.  It  may  be  revived  by 
scire  facioB  against  a  terre  tenant,  to  collect  the  costs  recoV- 
ered  by  plaintiff  as  a  part  of  his  judgment.^ 

g  467.  ByPayment  of  another  Judgment.— Sometimes, 
as  where  a  trespass  is  committed  by  several,  separate  judg- 
ments may  be  rendered  against  two  or  more  persons  upon 
the  same  cause  of  action.  The  acceptance  of  payment 
upon  either  of  these  judgments  releases  the  other ;«  so  if  one 
judgment  be  rendered  on  an  original  obligation,  and  another 
judgment  be  entered  upon  an  obligation  given  as  collateral 
security  to  the  first,  the  payment  of  either  judgment  dis- 
charges the  other;  and  a  sale  made  under  the  latter  after  it 
is  so  satisfied,  is  void.  ^ 
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g  468.  Payment  by  a  Stranger. — Payment  of  a  judg- 
ment by  a  third  person,  will  operate  as  an  extinguishment 
or  not,  according  to  the  ifitention  of  the  parties  when  the 
payment  is  made.  If  the  parties  intend  still  to  keep  the 
judgment  on  foot  they  may  do  so,  proceeding  in  the  name 
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of  the  plaintiff.  ^  But  a  third  person  making  an  absolute 
payment,  in  the  absence  of  any  understanding  with  the 
creditor  that  the  judgment  is  to  be  kept  alive,  is  not  equita- 
bly entitled  to  be  subrogated  to  the  rights  of  the  latter. 
''It  is  only  in  eases  where  the  person  advancing  money  to 
pay  the  debt  of  a  third  party,  stands  in  the  situation  of  a 
surety,  or  is  cbmpelled  to  pay  it  to  protect  his  own  rights 
that  a  court  of  equity  substitutes  him  in  the  place  of  the 
creditor,  as  a  matter  of  course,  without  any  agreement  to 
that  effect.  In  other  cases  the  demand  of  a  creditor  which 
is  paid  with  the  money  of  a  third  person,  and  without  any 
agreement  that  the  security  shall  be  assigned  or  kept  on 
foot  for  the  benefit  of  such  third  person,  is  absolutely  ex- 
tinguished."* 

g  469.  Payment  by  Officer. — ^An  oflScer  to  whom  an 
execution  had  been  given,  neglected  to  levy  thereunder  in 
due  time.  He  then  paid  the  judgment  voluntarily,  without 
taking  any  assignment,  and  returned  the  execution  as  un- 
satisfied. He  afterwards  procured  the  issuing  of  an  alias 
for  his  own  benefit;  but  the  court  held  that,  by  his  payment, 
he  had,  under  the  circumstances,  produced  an  absolute  and 
irrevocable  satisfaction  of  the  judgment.'  If,  however,  in- 
stead of  paying  voluntarily,  he  had  waited  until  compelled  to 
pay  by  a  judgment  of  the  law,  the  legal  effect  of  his  payment 
would  have  been  to  invest  him  with  the  rights  of  the  original 
judgment  creditor.  ^  But  in  the  State  of  New  York,  a  position 
is  taken  which  denies  the  distinction  here  made  between  a 
voluntaiy  and  an  involuntary  payment  made  by  an  officer 
who  has  become  liable  for  his  neglect  in  executing  process. 
''No  distinction,"  says  the  court,  "has  been  taken  between 
payments  voluntarily  made  by  the  sheriff  and  those  made 
upon  compulsion  in  consequence  of  a  liability  incurred  by 
him,  and  there  is  no  difference  in  principle.  It  cannot  be 
material  whether  a  sheriff  voluntarily  pays  the  amount  of  a 
claim  of  his  own  money,  or  by  a  voluntaiy  breach  of  duty 
places  himself  in  a  position  in  which  the  payment  can  be 
enforced  against  him.    An  action  is  denied  to  him  because 
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Bnch  a  practice  would  be  not  only  against  the  rules  of  law, 
but  would  tend  to  multiplj  suits  and  increase  litigation.^ 

''The  right  to  enforce  the  execution  for  his  own  benefit  has 
been  denied  him  from  principles  of  policy  and  the  grand 
inconvenience  which  would  ensue."  It  will  be  seen,  from 
the  decision  from  which  this  extract  is  made,  that,  in  no 
case,  will  a  sheriff  who  has  paid  a  sum  sufficient  to  satisfy 
the  plaintiff's  demand,  be  permitted,  by  taking  an  assign- 
ment, or  otherwise,  to  keep  alive  a  judgment  which,  but  for 
his  own  negligence,  he  would  have  satisfied  by  levy  and  sale 
under  execution.  The  grounds  of  this  denial  are  based  upon 
principles  of  public  policy,  and  are  thus  clearly  and  con- 
vincingly stated  in  the  same  decision. 

"It  is  not  so  much  a  question  of  individual  right  as  of 
public  policy.  It  is  fit  and  proper  that  the  judgment  debtor 
should  be  made  to  pay  his  debts,  and  it  is  the  province  and 
business  of  the  sheriff  to  whom  process  is  issued  to  compel 
him  to  do  so,  by  a  proper,  vigilant  and  seasonable  perform- 
ance of  his  duty;  but  it  is  not  discreet  or  consistent  with 
just  views  of  policy,  by  any  inducements  to  encourage  a  lax 
or  careless  discharge  of  the  responsible  duties  devolved 
upon  sheriffs.  If  an  officer,  intrusted  with  the  execution 
of  final  process,  may,  without  peril  of  ultimate  loss,  select 
his  own  time  for  its  execution,  he  may  seriously  interfere 
with  the  rights  of  the  creditor  by  delaying  the  process  to 
his  prejudice,  and  he  may  at  his  option  employ  the  same 
process  to  annoy  and  oppress  the  debtor,  and  to  make  gain 
to  himself.  Both  the  debtor  and  creditor  will  be  in  a 
measure  subject  to  the  caprice  of  the  sheriff,  and  serious 
inconveniences  will  result,  if  rights  either  equitable  or  legal 
are  held  to  result  to  a  sheriff  from  his  own  breach  of  duty."^ 

g  470.  Payment  by  Siirety. — ^The  law  in  relation  to  a 
surety  who  has  paid  a  judgment  against  himself  and  his 
principal,  has  been  thus  stated  in  North  Carolina:  ''The 
right  of  a  surety  to  keep  alive  a  judgment,  which  he  has 
paid,  by  having  an  assignment  made  to  a  stranger,  for  his 
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benefit,  is  unquestionable.  When  lie  advances  the  money, 
he  has  a  clear  equity  (if  he  desired  it,)  to  be  subrogated  to 
the  rights  of  the  creditor,  and  to  use  the  creditor's  judgment 
for  the  purpose  of  coercing  payment  against  the  principal. 
Whether  money  advanced  in  such  a  way  be  an  extinguish- 
ment, or  a  purchase,  seems  to  be  a  question  of  intention. 
If  it  be  paid,  and  nothing  be  said  or  done  to  show  a  con- 
trary intendment,  an  extinguishment  will  be  presumed;  but 
if  an  assignment  be  made  to  one  not  a  party,  so  as  to  show 
a  purpose  to  keep  it  alive,  it  is  suflScient.  That  a  pariy  de- 
fendant furnishes  the  money,  and  that  the  assignment  is 
made  on  a  day  subsequent  to  the  advancement  of  the  money, 
can  make  no  difference,  provided  it  was  intended,  at  the 
time  it  was  advanced,  as  a  purchase  and  not  as  a  payment."^ 

No  doubt  the  above  language,  in  no  wise  overestimates 
the  rights  of  sureties.  The  doctrine  of  subrogation  is 
recognized  in  its  fullest  extent,  in  the  civil  law,  under  which 
"a  surety  paying  the  debt  is  subrogated  to  the  rights  of  the 
creditor  ipso /ado.  "^  **It  is  equally  a  settled  principle  in 
the  English  Chancery,  that  a^surety  will  be  entitled  to  every 
remedy  which  the  creditor  has  against  the  principal  debtor, 
to  enforce  every  security,  and  to  stand  in  the  place  of  the 
creditor,  and  have  his  securities  transferred  to  him,  and  to 
avail  himself  of  those  securities  against  the  debtor.  This 
right  of  the  surety  stands  not  upon  contract,  but  upon  the 
same  principle  of  natural  justice  upon  which  one  surety 
is  entitled  to  contribution  from  another.  "^  This  right  of  a 
surety  is  operative  against  a  grantee  of  the  judgment  debtor 
who  has  taken  real  estate  subject  to  the  lien  of  the  judg- 
ment.* The  entry  of  satisfaction  on  a  judgment  collected 
from  a  surety  by  execution,  such  entry  not  being  made  at 
the  instance  of  the  surety,  is  not  a  suflScient  ground  for  re- 
fusing subrogation.  Whether  the  fact  of  payment  is  or  is 
not  apparent  from  the  record,  has  no  influence  on  the  rights 
of  the  parties.  * 

g  471.  Payment  by  Indorser. — "There  can  be  no  doubt 
that  upon  payment  of  a  note  or  bill  of  exchange  by  a  party 
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thereto,  who  is  not  primarily  liable  for  its  payment,  he  be- 
comes entitled  to  the  possession  of  the  bill  or  note,  and  may 
maintain  an  action  upon  it  against  any  or  all  the  prior 
parties  thereto  who  have  been  properly  charged;  and  if  the 
contract  of  the  party  liable  is  merged  in  a  judgment,  the 
right  of  the  person  paying  is  to  the  judgment,  as,  but  for 
the  merger,  it  would  have  been  to  the  bill  or  note.  The 
payment  by  an  indorser  does  not  extinguish  the  liability  of 
the  maker  or  acceptor,  and  the  endorser  may  take  an  assign- 
ment of  any  judgment  which  may  be  recovered  by  the 
holder,  and  enforce  it  for  his  own  benefit."^ 

g  472.  Payment  by  One  of  Several  Jointly  Bound. 
Whether  one  of  the  several  persons  against  whom  a  joint 
judgment  has  been  recovered,  may  pay  the  judgment  and 
still  keep  it  on  foot,  iy  any  means,  or  for  any  purpose,  is  a 
question  upon  which  the  authorities  are  very  equally  divided. 
In  an  early  case  in  New  York  a  decree  was  entered  against 
several,  without  designating  the  sum  to  be  paid  by  each. 
One  of  the  defendants  paid  the  full  amount  of  the  decree, 
at  the  same  time  stipulating  with  plain  tifi's  solicitor 
for  the  right  to  reimburse  himself.  An  execution  being 
issued  at  the  instance  of  the  defendant  who  had  paid,  it  was 
at  first  stayed,  but  upon  petition  for  vacation  of  this  stay, 
the  Chancellor  said,  "The  defendant  who  had  paid  more 
than  his  due  proportion,  or  who  had  paid  the  whole,  when 
the  same  ought  to  be  borne  by  the  co-defendants,  or  some 
of  them,  was  entitled  to  stand  in  the  place  of  the  plaintiff, 
and  to  use  the  decree  for  his  protection  and  indemnity,  so 
far  as  it  clearly  and  certainly  appeared  that  the  other  de- 
fendants ought  to  contribute."*  In  this  case  the  defendants 
were  not  jointly  bound  on  any  obligation  made  by  tbem 
anterior  to  the  decree.  They  were  the  administrators  of 
the  mortgagee,  and  assignees  under  him.  Upon  a  bill  filed 
against  them  by  the  mortgagor,  they  were  required  by  the 
decree  to  pay  a  sum  named  for  rents  and  profits;  but  the 
decree  did  not  designate  the  sum  to  be  paid  by  each.  One 
of  them  paid  the  entire  decree  to  prevent  "an  impending 
execution."  This  decision,  therefore,  because  the  case  of 
which  it  disposed  differed  in  these  material  circumstances 
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from  ordinary  cases,  resulting  in  a  joint  judgment,  can 
hardly  be  considered  as  authority  on  either  side  of  the 
question.    At  all  events,  the  recent  decisions  in  the  same 
State,  are  in  opposition  to  the  general  tenor  of  the  Chaur 
cellor's  remarks  in  JScribner  v.  Hickok.    In  the  most  recent 
case  in  New  York,  treating  on  this  subject,  Selden,  J., 
in  pronouncing  the  unanimous  judgment  of  the  Court  of 
Appeals,  said:    "The  general  principles  upon  which  this 
case  depends,  are  simple  and  plain.    Where  one  of  several 
defendants  against  whom  there  is  a  joint  judgment,  pays  to 
the  other  party  the  entire  sum  due,  the  judgment  becomes 
thereby  extinguished,  whatever  may  be  the  intention  of  the 
parties  to  the  transaction.     It  is  not  in  their  power,  by  any 
arrangement  between  them,  to  keep  the  judgment  on  foot  for 
the  benefit  of  the  pariy  making  the  payment.  *  If,  therefore, 
in  such  a  case,  a  defendant  take  an  assignment  to  himself,  or, 
unless  under  special  circumstances,  even  to  a  third  person 
for  his  own  benefit,  the  assignment  is  void  and  the  judg- 
ment satisfied."'    The  rule,  as  laid  down  in  New  York, 
seems  to  be  recognized  in  Massachusetts,'  and  is  distinctly 
aflSrmed  and  applied  in  Alabama  and  North  Carolina  where 
the  joint  defendants  are  co-sureties.*     On  the  other  hand, 
the  right  of  any  defendant  to  furnish  money  to  pay  the 
whole  judgment,  and,  by  taking  an  assignment  to  a  third 
person,  to  employ  the  judgment  as  a  means  of  enforcing 
contribution  from  his  co-defendants,  is  distinctly  and  con- 
fidently affirmed.     The  right  to  subrogation  in  such  cases, 
is  said  to  depend  only  on  the  intention  of  the  debtor  in 
making  the  payment.*     '*To  construe  that  as  a  payment 
which    meant  to  be  an  assignment  is  a  contraction    of 
terms."* 

g  473.  Payment  by  Co-Defendant  and  by  Third  Person. 
J.  v.,  being  defendant  in  a  judgment,  of  which,  as  between 
him  and  his  co-defendants,  he  was  liable  for  one  seventh, 
paid  the  judgment  by  giving  the  plaintiff  one  seventh  in 
money,  and  a  note  indorsed  by  C.  V.  for  the  remaining  six 
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sevenths.  An  assignment  of  the  judgment  was,  at  the  same 
time,  made  to  J.  V.'s  attorney,  to  be  held  by  him  to  indem- 
nify C.  V.  for  his  liability  as  indorser  of  the  note.  C  V., 
having  been  obliged  to  pay  the  note,  the  question  arose, 
whether  he  was  entitled  to  enforce  the  judgment  by  execu- 
tion. The  court  held,  that  if  the  payment  of  the  judgment 
had  been  made  by  J.  V.  and  C.  V.  jointly,  and  an  assign- 
ment taken  in  the  name  of  a  third  person,  such  assignment, 
BO  far  as  intended  to  protect  J.  Y.,  would  be  void,  but  as 
to  C.  v.,  would  be  valid;  that,  although  0.  V.  did  not  pay 
money,  he  became  contingently  liable  to  pay  it,  ''and  an 
assignment  of  the  judgment  to  protect  him  against  this  lia- 
bility, was  just  as  legitimate  aud  proper  as  it  would  have 
been  to  indemnify  him  for  money  paid;"  and  further,  that  as 
the  law  always  presumed  a  lawful  rather  than  an  unlawful 
intent,  it  must  be  presumed,  in  the  absence  of  evidence  to 
the  contrary,  that  the  assignment  was  taken  for  the  lawful 
purpose  of  protecting  C.  V.^ 


PABT  ni.-  BY  PROCEEDINGS  UNDER  EXECUTION. 

g  474.  Levy  on  Iiands. — ^A  return  of  ''lands  delivered" 
on  an  elegit  is  a  legal  satisfaction  of  the  judgment,'  though 
the  debtor's  interest  in  the  land  and  its  income  is  set  off  to 
the  creditor  at  a  yearly  value  to  continue  for  a  term  of  years, 
should  the  debtor  so  long  live,  and  he,  having  only  a  life 
estate,  die  before  the  expiration  of  the  term  of  years. '  But 
the  nature  of  the  proceedings,  by  levy  and  sale  under  exe- 
cution, is  entirely  different  from  that  which  formerly  re- 
sulted in  setting  off  to  the  creditor  sufficient  lands  of  the 
debtor  to  discharge  the  debt.  By  a  levy  on  land  under 
execution,  the  creditor  acquires  no  property  in  the  land, 
absolute  or  conditional.  Such  levy,  unless  consummated 
by  a  sale  (and  then  only  to  the  extent  of  the  proceeds  real- 
ized), is  no  satisfaction  of  the  judgment;  and  an  action  may 
be  prosecuted  on  such  judgment  while  the  levy  is  still  sub- 
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sisting.^  But  it  is  said  that  the  court  will  so  control  its 
process  as  to  prevent  the  plaintiff  from  harassing  defendant 
and  putting  him  to  unnecessary  cost,  by  abandoning  a  levy 
on  land  and  proceeding  to  make  a  new  levy  on  other  prop- 
erty. « 

g  475.  Levy  on  Personal  Property.-  -Levy  upon  personal 
property,  sufficient  in  value  to  satisfy  the  execution,  is  fre- 
quently said  to  operate  per  se  as  an  extinguishment  of  the 
judgment.*  Li  regard  to  the  effect  of  such  a  levy,  there  is 
no  substantial  conflict  of  opinion,  though  judges  have  dif- 
fered somewhat  from  one  another  in  describing  this  effect 
and  the  means  by  which  it  is  produced.  None  of  the  de- 
cisions assume  that  a  levy  produces  any  absolute  satisfac- 
tion. It  is  a  satisfaction  sub  modo;  the  levy  must  be  fairly 
exhausted  before  further  proceedings  can  be  taken,  and 
while  these  proceedings  are  going  on,  the  plaintiff  cannot 
have  another  execution,  nor  sue  on  the  judgment,  nor 
redeem  lands  under  it.*  After  the  levy,  if  the  sheriff  waste 
the  property,  or  it  is  lost  through  his  neglect,  the  satisfac- 
tion is  absolute.*  If,  without  any  fault  of  tlie  plaintiff,  or 
of  the  sheriff,  the  levy  does  not  produce  proceeds  sufficient 
to  satisfy  the  execution,  then  the  plaintiff  is  entitled  to  pro- 
ceed, for  so  much  as  remains  unpaid,  as  if  no  levy  had  been 
made.'  If,  after  levy  upon  sufficient  personal  property, 
the  court  orders  that  the  judgment  be  not  enforced,  the 
order  releases  the  levy,  but  does  not  discharge  the  judg- 
ment. "^  The  restoration  of  the  property  to  the  defendant, 
at  his  request,  or  by  some  act  for  which  he  is  responsible, 
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prevents  the  levy  from  operation  as  a  satisfaction,  so  far,  at 
least,  as  his  rights  are  concerned.*  When  third  persons, 
as  sureties,  are  collaterally  liable,  the  release  of  the  levy 
cannot  revive  the  judgment  as  to  them;'  and,  in  general,  so 
far  as  the  rights  of  third  persons  are  concerned,  the  levy 
upon  goods  is  a  satisfaction  of  the  judgment,  to  the  extent 
of  their  value,  unless  plaintiff  is  deprived  of  the  benefit  of 
his  levy  without  any  fault  of  his. '  It  is  apparent  that  the 
satisfaction,  if  such  it  may  be  called,  produced  by  a  levy  on 
personal  property,  is  liable  to  be  removed  by  a  variety  of 
circumstances.  Therefore,  it  is  probable  that  the  term 
''suspension"  is  more  applicable  to  the  effect  of  such  a 
levy  than  the  term  satisfaction.  Thus,  Chief  Justice  Bron- 
son,  in  People  v.  Hopson  (1  Denio),  said:  '*If  the  broad 
ground  has  not  yet  been  taken,  it  is  time  it  should  be 
asserted,  that  a  mere  levy  on  sufficient  personal  property 
without  anything  more,  never  amounts  to  a  satisfaction  of 
the  judgment.  So  long  as  the  property  remains  in  legal 
custody  the  other  remedies  of  the  creditor  will  be  sus- 
pended. He  cannot  have  a  new  execution  against  the  per- 
son or  property  of  the  debtor,  nor  maintain  action  on  the 
judgment,  nor  use  it  for  the  purpose  of  becoming  a  redeem- 
ing creditor.  The  mere  levy  neither  gives  anything  to  the 
creditor  nor  takes  anything  from  the  debtor.  It  does  not 
divest  title.  It  only  creates  a  lien  on  the  property."*  But 
the  distinctions  here  taken  show  a  difference  in  the  choice 
of  terms  in  which  to  convey  the  same  idea,  rather  than  any 
material  difference  of  opinion.  By  whatever  term  we  desig- 
nate the  result  of  a  levy  on  personal  property,  and  from 
whatever  cause  that  result  is  thought  to  proceed,  the  result 
remains  the  same,  and  casts  upon  the  party  who  has  made 
such  a  levy,  before  he  can  proceed  further,  the  onus  of 
establishing  that,  from  no  fault  of  his  or  of  the  officers,  or 
from  some  act  or  consent  of  the  defendant,  the  levy  has  not 
proved  productive  of  a  complete  satisfaction.  ^ 
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g  476.  Dlsoharge  of  a  Defendant  Taken  in  Execution. 
At  common  law,  the  discharge  from  custody  of  a  defendant 
taken  in  execution,  was  a  satisfaction  of  the  judgment.  If 
such  defendant  regained  his  liberty,  no  further  proceedings 
could  be  taken  for  the  same  debt,  unless  he  had  escaped 
without  the  consent  of  the  creditor  or  had  procured  such 
consent  through  fraud.'  The  debtor  after  his  discharge  by 
consent  could  not  lawfully  be  retaken  though  he  procured 
this  consent  by  giving  a  new  security  which  was  defeated 
on  account  of  an  informality;*  or  agreed  that  the  judgment 
should  be  revived,  or  that  he  would  pay  the  debt  at  a  future 
day;3  or  that  the  judgment  should  continue  in  force  as  se- 
curity and  should  be  enforced  by  execution,  if  not  paid.* 
The  rigor  of  the  common  law  was  relaxed  in  England,  in 
the  reigns  of  James  the  First  and  of  William  the  Third,  by 
statutes  authorizing  the  arrest  of  defendant  on  a  new  execu- 
tion, if  his  liberty  had  been  gained  by  privilege  of  either 
House  of  Parliament,  or  by  escape  from  prison  "  by  any 
ways  or  means  howsoever  ;"  and  also  authorizing  the  cred- 
itor to  sue  out  a  new  execution  against  the  property  of  a 
a  debtor  dying  in  prison.'  These  statues  are  supposed  to 
be  part  of  the  common  law  of  Massachusetts;*  and  if  so, 
they  must  be  equally  applicable  to  the  other  English  col- 
onies in  this  country.  Both  in  this  country  and  in  England, 
several  exceptions  seem  to  be  recognized,  in  addition  to 
those  provided  by  these  statutes,  or  existing  at  the  eailier 
periods  of  the  common  law.  A  discharge  from  custody 
because  plaintiff  refuses  to  pay  the  prison  fees,  is  now  no 
satisfaction  of  the  judgment.  "^  Neither  is  a  satisfaction  pro- 
duced by  a  discharge  of  the  debtor  from  custody  under 
laws  for  the  benefit  of  insolvent  debtors.  The  plaintiff 
may,  notwithstanding  such  discharge,  proceed  to  enforce 
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his  lien  on  lands  of  the  debtor  though  they  have  been 
conveyed  to  third  persons  pending  the  imprisonment.^  In 
Massachusetts,  the  discharge  of  a  debtor,  by  virtue  of  a 
void  recognizance,  is  not  regarded  as  a  discharge  by  con- 
sent, but  as  an  escape,  and  the  judgment,  therefore,  is  not 
released  in  consequence  of  the  arrest  and  liberation.  >  The 
imprisonment  of  a  debtor  for  a  fine  is  not  a  discharge 
thereof.  Therefore  his  release  from  imprisonment  by  the 
people  or  by  the  king  does  not  discharge  the  fine. ' 

g  477.  Suspension  while  in  Custody,— The  taking  of  the 
defendant  in  execution,  like  the  levy  upoiv  sufficient  goods, 
operates  as  a  suspension  of  the  judgment  for  the  time  being.  ^ 
But  if  there  be  two  or  more  defendants  the  taking  of  one  of 
them  in  execution  does  not  suspend  the  plaintiff's  right  to 
take  the  others.  He  may  proceed  to  arrest  the  defendants 
successively,  and  if  a  return  of  n(yn  est  inventus  be  made  as 
to  one,  jkhe  plaintiff  may  proceed  against  his  bail,  though 
the  other  defendants  be  in  custodv. '  All  other  means  of 
enforcing  the  judgment  are  suspended.  No  action  can  be 
maintained  on  it  while  any  of  the  defendants  are  in  custody; 
because  such  action  must  be  joint,  and  the  judgment  being, 
for  the  present  at  least,  discharged  as  to  the  one  in  prison, 
cannot  constitute  a  joint  cause  of  action.  ^  But  the  discharge 
of  one  defendant  bom  custody  with  the  consent  of  the 
plain^tiff,  being  a  satisfaction  of  the  judgment,  operates  as 
such  in  favor  of  his  co-defendants.  "^  If  several  actions  be 
prosecuted  to  judgment  against  persons  engaged  in  com- 
mitting the  same  act  of  trespass,  the  discharge  by  plaintiff 
of  the  defendant  in  either  judgment  satisfies  all  the  judg- 
ments. ''The  plaintiff  in  ihe  judgment  was  entitled  to  but 
one  satisfaction  for  the  injury  which  he  had  sustained  by 
the  trespass  committed  by  the  defendants  in  the  judgments, 
and  that  he  has  had  by  the  imprisonment  of  one  defendant 
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and  his  discharge  therefrom.'^  An  attorney  at  law,  haying 
no  authority  as  sach  to  satisfy  a  judgment  without  full  pay- 
ment, cannot  authorize  the  discharge  of  a  defendant  taken 
in  execution.* 

§  478.  By  Sale  under  ExeoutiorL — ^In  some  States,  a 
sale  of  property  under  execution,  until  vacated  or  set  aside, 
is,  to  the  extent  of  the  sum  realized,  an  absolute,  irrevocable 
satisfaction  of  the  judgment;  and  if  the  law  provide  that  in 
case  the  purchaser's  title,  through  any  defect,  fail,  he  may 
have  an  action  against  the  defendant  in  execution,  the  rule 
is  the  same.  The  judgment  cannot  be  revived.  The  pur- 
chaser must  pursue  the  remedy  given  by  the  statute.  He 
cannot  proceed  by  action  on  the  judgment.^  In  other 
States,  a  judgment  is  not  satisfied  if  the  purchaser,  at  the 
sale,  failed  to  acquire  title  through  any  substantial  defect 
in  the  execution  or  proceedings  thereon,  or  because  the 
title  was  not  held  by  the  judgment  debtor.* 

g  479.  Other  Means  of  Satisfaction. — ^Every  judgment 
continues  in  force  until  paid  to  or  released  by  plaintiff,  dis- 
charged by  proceedings  under  execution  or  under  acts  for 
the  relief  of  insolvent  debtors,  or  until  barred  by  the  stat- 
utes of  limitation,  or  merged  in  another  judgment.  Plaintiff 
may  waive  his  rights  in  one  instance  without  prejudicing 
his  claim  in  others.  Thus,  A.,  having  two  judgments 
against  B.,  sold  land  of  the  latter  under  the  junior  judg- 
ment, producing  a  sum  more  than  sufficient  for  its  satisfac- 
tion. He  made  no  claim  for  the  surplus  under  the  lien  of 
his  elder  judgment,  but  permitted  it  to  be  taken  by  another 
creditor.  The  court  held  that  he  did  not  thereby  lose  his 
judgment,  but  might  proceed  to  satisfy  it  out  of  B.'s  other 
property.  •  If  the  defendant  deliver  to  the  plaintiff  a  prom- 
issory note  of  third  parties,  in  satisfaction  of  the  judgment, 
which  note  is  void  because  fraudulently  obtained,  it  is  not 
necessary  for  plaintiff  to  return  the  note  before  taking  out 
execution.  ^     If  an  entry  of  satisfaction  on  the  record  was 
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made  in  consideration  of  a  note  which,  by  mistake,  was  for 
too  small  a  sum,  an  action  may  be  sustained  for  the  unsat- 
isfied part.* 

PART  IV. 

g  480.  Proceedings  after  Satisfaction.  — While  the 
courts  have  generally  protected  all  third  persons,  acting 
bona  fide  and  without  notice,  on  their  confidence  in  judicial 
records,  from  "all  secret  vices  and  infirmities"  in  the  pro- 
ceedings of  the  courts  or  of  their  officers,  this  protection,  it 
seems,  has  not  been  extended  so  as  to  shield  purchasers 
from  the  perils  of  secret  satisfactions  of  judgments.  The 
laws  usually,  if  not  universally,  provide  that  the  entry  of 
satisfaction  may  be  made  on  the  docket,  and  that  the  execu- 
tion with  a  memoranda  of  the  proceedings  under  it  shall  be 
returned  to  court,  and  thus  lead  purchasers  to  expect  that 
if,  from  an  examination  of  the  dockets  and  papers  on  file 
in  the  case,  no  release  or  satisfaction  of  the  judgment  is 
disclosed,  that  none,  in  fact,  exists.  Principles  of  public 
policy  are  said  to  require  that  bidders  at  judicial  sales 
should  have  confidence  in  the  titles  there  to  be  acquired; 
and  that,  in  order  to  create  such  confidence,  they  should 
not  be  prejudiced  by  any  defect  not  known  to  them,  nor 
discoverable  by  examining  the  record.  Therefore,  it  seems 
that  good  faith  towards  purchasers,  as  well  as  the  principles 
of  public  policy  recognized  and  enforced  for  the  benefit  of 
the  whole  communiiy,  demands  that  purchasers  and  other 
third  persons  acting  in  good  faith,  should  not  be  injured 
through  secret  releases,  in  order  to  preserve  the  interests 
of  those  persons  whose  negligence  in  not  making  those 
releases  apparent  on  the  record,  produced  the  mistake  of 
fact  under  which  the  purchaser  acted.  Nevertheless,  we 
have  the  authority  of  many  cases  showing  that  a  sale  or 
other  proceeding  under  a  satisfied  judgment  is  void  under 
cdl  circumstances,  *  The  reasoning  on  which  these  cases  are 
based  was  thus  stated  by  the  Court  of  Appeals  of  the  State 
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of  New  York:  ''The  judgment  was  the  sole  foundation  of 
the  sheriff's  power  to  sell  and  convey  the  premises,  and  if 
the  judgment  was  paid  when  he  undertook  to  sell  and  con- 
vey, his  power  was  at  an  end,  and  all  his  acts  were  without 
authority  and  void.  The  purchaser  under  a  power  is 
chargeable  with  notice,  if  the  power  does  not  exist,  and 
purchases  at  his  peril."  ^ 

1  Graft  V.  Menill,  14  N.  Y.  456. 
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8  483.  Cases  denying  Bestitution  between  the  Parties. 

S  484.  Oases  denying  Bestitution  from  third  persons. 

g  481.  Effect  of. — The  reversal  of  a  judgment  bj  any 
competent  authority,  restores  the  parties  litigant  to  the 
same  condition  in  which  they  were  prior  to  the  rendition 
of  any  judgment.  The  judgment  reversed  becomes  mere 
waste  paper;  and  the  parties  to  it  are  allowed  to  proceed  in 
the  court  below  to  obtain  a*  *' final  determination  of  their 
rights/'  in  the  same  manner,  and  to  the  same  extent,  as  if 
their  cause  had  never  been  heard  or  decided  by  any  court.  * 
Neither,  in  the  subsequent  prosecution  of  the  cause,  can 
suffer  detriment,  nor  receive  assistance  from  the  former  ad- 
judication. A  reversal  by  agreement,  or  upon  confession  of 
errors,  is  as  potent  as  though  it  were  the  result  of  the  most 
persistent  litigation.'  A  judgment  having  been  recovered 
in  a  justice's  court,  the  defendant  paid  it;  but,  afterwards, 
he  appealed  and  obtained  a  reversal,  on  technical  grounds, 
by  which  he  was  awarded  restitution  and  his  costs  of  ap- 
peal. He  did  not  coUect  the  sum  to  which  he  was  entitled 
under  the  judgment  of  restitution.  The  plaintiff  commenced 
another  action  for  the  same  cause.  The  defendant  then 
plead,  as  a  bar,  the  iormer  judgment  and  its  payment.  The 
court  held  that,  by  the  proceedings  on  appeal,  in  the  first 
suit,  the  judgment  therein  had  been  extinguished;  that  the 
payment  made  in  the  former  suit  was  on  the  judgment,  and 
not  on  the  antecedent  debt;  that  such  debt  was  still  in  force, 
unaffected  by  the  reversed  judgment  and  its  payment;  and 
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that  the  defendant  could  plead  his  judgment,  obtained  on 
appeal,  as  an  off-set,  but  not  as  a  bar,  in  the  present  action.^ 

g  482.  Restitution  betiD^reen  the  Parties. — Upon  the  re- 
versal of  the  judgment  against  him,  the  appellant  is  entitled 
to  the  restitution,  from  the  respondent,  of  all  the  advantages 
acquired  by  the  latter  by  virtue  of  the  erroneous  judgment. 
The  successful  appellant  is  entitled  to  a  restitution  of  every- 
thing still  in  possession  of  his  adversary,  in  specie;  not  the 
value,  but  the  thing.  *  If  money  has  been  collected  by  the 
plaintiff  in  the  judgment,  under  execution,  an  action  lies 
against  him  to  recover  it  back.*  The  statute  of  limitations 
commences  running  in  relation  to  such  actions  in  favor  of 
respondent  from  the  time  of  the  reversal.*  K  the  plaintiff 
purchases  the  property  of  the  defendant  at  a  sale  under  a 
judgment  or  decree,  his  title  will  be  defeated  by  a  subse- 
quent reversal. '  But  a  subsisting  judgment,  though  after- 
wards reversed,  is  a  sufficient  justification  for  all  acts  done 
by  plaintiff  in  enforcing  it,  prior  to  the  reversal.  Thus  if 
the  defendant  be  taken  in  execution,  the  subsequent  reversal 
of  the  judgment  will  not  render  the  plaintiff  liable  to  an 
action  for  false  imprisonment.  For  the  act  of  imprison- 
ment, when  directed  by  the  plaintiff,  was  sanctioned  by  a 
then  valid  judgment.  ^ 

g  483.  Oases  Denying  Restitution  betiD^reen  the  Parties. 
We  have  stated  in  the  preceding  section,  that  a  plaintiff 
purchasing  at  a  sale  under  his  own  execution,  is  liable  to 
the  loss  of  the  property  thus  bought,  upon  the  reversal  of 
his  judgment.  This  statement  we  believe  is  fully  supported 
by  the  present  state  of  the  authorities.  While  the  decisions 
directly  in  point  may  not  be  numerous,  the  expressions  made 
in  a  large  number  of  cases  show  that  the  opinion  of  the  judges 
has  been  nearly  unanimous  to  the  effect  that  the  plaintiff 
cannot,  after  the  reversal  of  his  judgment,  retain  the  prop- 
erty of  the  defendant  acquired  under  such  judgment.  But 
the  case  of  Parker  v.  Anderson  (5  T.  B.  Monr.  455),  decided 
in  Kentucky,  nearly  half  a  century  ago,  is  authority  to  show 


1  Close  V.  Stuart,  4  Wend.  95. 
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'*  That  the  parties  to  a  judgment  or  decree  are,  equally  with 
all  others,  at  liberty  to  bid  and  purchase  property  exposed 
for  sale  under  a  judgment  or  decree,  and  there  is  the  same 
reason  for  protecting  the  same  interests  acquired  by  a  party 
under  a  purchase  as  that  of  a  stranger."  The  doctrine  thus 
laid  down  has  recently  been  recognized  and  reasserted  by 
Justice  Field  of  the  Supreme  Court  of  the  United  States, 
in  a  case  decided  by  him  in  the  Ninth  Circuit.  In  this  case 
he  said,  "Expressions  were  cited  from  various  opinions  of 
different  judges,  to  the  effect  that,  by  the  reversal,  the 
defendant  or  unsuccessful  party  in  the  court  below  is  to 
be  restored  to  all  things  which  he  lost  by  the  en'oneous 
judgment  or  decree,  and  that  protection  is  afforded  to 
strangers  at  judicial  sales  in  order  to  encourage  bidding. 
Expressions  of  this  kind  may  be  very  just  and  appropriate 
in  connection  with  the  particular  facts  of  the  special  cases 
in  which  they  are  used;  but  they  do  not  express  a  rule  ap- 
plicable in  all  cases,  or  furnish  the  true  reason  for  the  pro- 
tection extended  to  purchasers  at  judicial  sales.  The  prin- 
ciple that  the  defendant  or  unsuccessful  party  in  the  court 
below  is  to  be  restored  to  all  things  which  he  lost  by  the 
erroneous  judgment  or  decree,  cannot  apply  to  those  things 
the  title  of  which  may  be  transferred  by  proceedings  taken 
for  the  enforcement  of  the  judgment  or  decree  when  its  en- 
forcement is  not  stayed  pending  the  appeal.  The  restoration 
in  specie  in  such  cases  being  impossible  without  infraction 
of  the  principle  by  which  judgments  of  courts  are  upheld  and 
enforced,  it  follows  that  the  right  which  the  reversal  gives 
must  be  that  of  action  to  recover  an  equivalent  for  the 
lost  thing.  And  perhaps  the  rule  may  be  stated  thus :  That 
the  defendant  or  unsuccessful  party  in  the  court  below  is 
to  be  restored,  by  reversal,  to  all  things  which  he  lost 
by  the  erroneous  judgment  or  decree,  if  the  title  to  them 
has  not  passed  by  the  previous  enforcement  of  the  judg- 
ment or  decree;  and  in  such  case  he  is  to  have  a  right  of 
action  for  a  money  equivalent.  The  rule,  as  thus  stated, 
woidd  leave  the  parties  to  take  advantage  of  the  proceedings 
for  the  enforcement  equally  with  third  persons.  There  is 
no  reason  why  they  should  not  have  the  same  protection  ex- 
tended to  them  as  to  strangers.  The  judgment  or  decree  is 
equally  binding  upon  all,  and  should  be  equally  efficacious 
for  protection.     When  the  judgment  or  decree  directs  a  salr 
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of  property  of  the  defendant,  it  may  be  regarded  as  a  power 
of  attorney  to  the  officer  charged  with  its  execution  created 
by  the  law,  and,  like  any  other  power,  sufficient  to  give  valid- 
ity to  the  acts  of  the  officer  until  the  power  is  revoked  by  the 
reversal.  There  is  no  prohibition  in  the  law,  or  objection 
in  the  reason  of  the  thing,  against  a  party  taking  advantage 
of  the  proceedings  had  for  the  enforcement  of  the  judgment 
which  he  has  recovered.  Strangers  are  protected,  not  be- 
cause a  contrary  rule  would  discourage  bidding,  but  because 
they  have  a  right  to  rely  upon  the  validity  of  the  judgment, 
and  invoke  its  protection  for  all  acts  done  under  it  whilst  it 
is  in  force,  and  for  the  rights  they  have  acquired  thereby!" 
Judge  Field  then  proceeded  to  quote  at  length  from  the 
opinion  of  the  court  in  Parker  v.  Anderacm,  and  added 
after  such  quotation,  that  ''With  the  views  thus  forcibly 
expressed  we  fully  concur."* 

g  484.  Restitution  from  Third  Persons.— The  law  per- 
mits judgments  and  decrees  to  be  enforced,  during  the  time 
in  which  appeals  may  be  taken,  and  also  while  appeals  are  pend- 
ing and  undetermined^  unless  some  bond  or  other  security  giv- 
en as  required  by  law,  operates  to  stay  the  proceedings.  Courts 
have  always  construed  the  law  so  as  to  impart  conlidence  in 
judicial  sales,  by  protecting  purchasers  thereat,  from  those 
ill  consequences  which  the  lattelr  might  suffer  if  the  title 
acquired  by  them  depended  upon  the  freedom  of  prior  pro- 
ceedings from  all  errors  of  law.  It  was  thought  to  be 
unjust  to  require  purchasers  to  suffer  for  errors  committed 
by  the  judges  of  the  subordinate  courts,  and  impolitic,  by 
making  such  a  requirement,  to  discourage  bidders  at  such 
sales,  and  thereby  to  expose  large  amounts  of  property  to 
the  hazard  of  being  sacrificed  at  nominal  prices.  There- 
fore, it  is  a  rule,  nowhere  disputed,  that  third  persons  pur- 
chasing at  a  sale,  made  under  the  authority  of  a  judgment 
or  decree,  not  suspended  by  any  stay  of  proceedings, 
thereby  acquire  rights  which  no  subsequent  reversal  of  such 
judgment  or  decree  can,  in  any  respect,  impair.*    In  Uli- 
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nois,  while  it  is  conceded  that  the  purchase  by  the  plaintiff 
in  the  judgment,  is  subject  to  be  annulled  by  a  subsequent 
reversal,  the  assignee  from  plaintiff,  of  the  certificate  of 
purchase,  under  an  assignment  made  before  aiiy  reversal,  is 
held  to  occupy  as  favorable  position  as  if  he,  instead  of 
being  an  assignee,  were  the  original  purchaser  at  the  sale.  ^ 
"We  have  found  no  case  which  either  affirms  or  denies  this  ex- 
tension of  the  rights  of  third  persons  purchasing,  to 
assignees  of  the  parties  to  the  suit.  The  original  rule  seems 
to  have  been  adopted  chiefly,  if  not  exclusively,  from  con- 
siderations of  public  policy.  None  of  those  considerations 
require  this  extension.  Neither  the  interests  of  the  com- 
munity in  general,  nor  of  the  class  whose  property  is  to  be 
sold  under  execution,  can  be  in  any  degree  shielded  from 
sacrifice  by  this  extension,  which,  after  the  sale  has  been  mode, 
and  the  sacrifice  has  been  realized  or  avoided,  merely  author- 
izes the  purchaser  to  transfer  a  better  title  than  he  ever 
acquired. 

In  Iowa,  a  statute  provides  that  property  acquired  by  a 
bona  fide  purchaser,  shall  not  be  affected  by  a  future  re- 
versal of  the  judgment.  A  purchase  at  an  execution  sale 
having  been  made  by  the  attorney  of  the  plaintiff,  and  the 
judgment  being  afterwards  reversed,  the  question  arose 
whether  an  attorney  of  the  plaintiff  could  be  ^hona  fide  pur- 
chaser within  the  meaning  of  the  statute.  The  court  held 
that  ''a  purchase  of  land  at  a  sheriff's  s^e  by  the  plaintiff 
in  execution  or  his  attorney,  with  actual  knowledge  of  the 
pending  appeal,  is  at  the  peril  of  the  purchaser,  and  the 
party  or  his  attorney  thus  buying  is  not  within  the  meaning 
of  the  statute  a  bona  fide  purchaser."*  It  is  further  in- 
timated by  the  judge  delivering  the  opinion  of  the  court, 
that  he  doubts  whether  any  person  having  notice  of  a  pend- 
ing appeal,  is  protected  by  this  statute  as  a  bona  fide  pur- 
chaser. This  statute  is,  undoubtedly,  a  mere  declaration 
of  the  previous  common  law  rule;  and,  like  that  rule,  was 
adopted  from  a  conviction  of  the  policy  of  encouraging 
bona  fide  bidding  at  involuntary  sales.  The  fact  of  notice 
of  the  pendency  of  an  appeal,  therefore,  cannot  be  material 
in  determining  whether  a  purchaser  should  be  protected  by 
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the  statute.  The  taking  of  an  appeal  is  a  matter  always 
easily  ascertained  by  an  examination  of  the  papers  on  file  in 
the  clerk's  office;  and,  if  knowledge  in  relation  to  this  fact 
affected  the  rights  of  purchasers,  no  hardship  woidd  result 
from  requiring  them  to  make  such  an  examination.  But 
the  greater  the  number  of  persons  having  information  of 
the  appeal,  the  fewer,  according  to  the  views  of  this  judge, 
would  be  the  number  qualified  to  become  bona  fide  pur- 
chasers, and  the  greater  would  be  the  diminution  of  that 
competition  which  the  statute  was,  no  doubt,  designed  to 
encourage.  We  can  see  no  reason  why  an  attorney  may  not  be 
a  bona  fide  bidder.  If  no  stay  of  execution  is  procured  by 
the  defendant,  the  sale  may,  at  the  option  of  the  plaintiff, 
proceed,  though  an  appeal  be  taken  and  every  person  in  the 
State  notified  of  that  fact.  The  interests  of  defendants  in 
general  requires  that  everybody  may  bid.  If  the  attorney  is 
prohibited  or  discouraged  from  bidding,  the  defendant  is 
thereby  injured  by  the  decrease  in  competition.  If  an 
attorney  complies  with  his  bid,  by  payment  out  of  his  own 
funds,  on  what  grounds  is  it  less  a  bona  fide  bid  than  if  made 
by  some  other  person  ?  The  title  of  plaintiff  is  held  to  be 
liable  to  be  divested  by  a  -reversal,  because  his  purchase  is 
paid  for  by  a  judgment  which  he  ought  not  to  have  had,  and 
because  it  is  neither  just  to  the  defendant,  nor  conducive  to 
a  good  public  policy,  that  the  advantages  secured  by  an 
erroneous  adjudication  should  be  longer  retained.  But  an 
attorney  who  has  paid  the  amount  of  his  bid,  with  or  with- 
out notice  of  an  appeal,  stands  in  a  different  position  from 
that  of  a  pariy  to  the  suit,  and  in  a  similar  position  to  that 
of  a  third  person  purchasing;  and  he  ought,  therefore,  to 
be  subjected  to  none  of  the  perils  visited  on  the  former,  and 
entitled  to  all  the  privileges  secured  by  law  to  the  latter. 


RELIEF  IN  EQUITT. 


407 


CHAPTER  XXn. 


RELIEF  IN  EQUITY,  FEOM  JUDGMENTS  AND  DEOEEES. 

f  485.  Oenersl  Orounds. 

f  486.  Oeueral  Oroundfl. 

I  487.  BiTor  and  Irregulmrity. 

8  488.  GlMsIflcatios. 

8  489.  Fraud. 

8  490.  Fnradulent  Alteration. 

8  491.  Fnudnlent  €kmcealinent. 

8  492.  Taking  Judgment  Contrary  to  Agreement. 

8  493.  Procured  by'Concealment. 

'8  494.  Procured  by  Threats. 

8  495.  Judgments  without  Service  of  Process. 

8  496.  Judgments  against  PrlTileged  Persons. 

8  497.  Where  there  is  a  Bemedy  on  Motion. 

8  49S.  Merits  must  be  Shown. 

8  499.  Unauthorized  Appearance  by  Attorney. 

8  500.  Unauthorized  Act  of  Employed  Attorney. 

8  501.  Defenses  cognizable  at  Law  and  in  Equity. 

8  503.  Neglect  in  presenting  Legal  Defenses. 

8  503.  Want  of  Diligence. 

8  504.  Receipt  or  Release. 

8  605.  Executors  and  Administrators. 

8  506.  All  known  Defenses  must  be  presented  before  Judgment. 

8  507.  Discovery  after  Judgment. 

8  508.  Neglect  of  Counsel. 

8  609.  Rights  of  Third  Persons. 

8  510.  Innocent  Purchasers. 

8  511.  After  Motion  at  Law. 

8  512.  Parties  EnUtled  to  ask  for  Relief. 

8  513.  Infants. 

8  514.  Belief  not  Granted  in  absence  of  Injury. 

8  515.  Time  in  which  Application  may  be  Made. 

8  516.  Complainant  must  do  Equity. 

g  485.  Grounds  of  Relief  in  General.  —  In  respect  to 
the  general  grounds  upon  which  the  interposition  of  courts 
of  equity  may  be  successfully  invoked  to  obtain  relief  from 
judgments  or  decrees,  there  seems  to  be  a  perfect  unanimity 
of  opinion.  The  actual  adjudication  of  any  question  is  in 
fact  final,  under  all  circumstances,  unless  corrected  by  some 
appellate  tribunal;  and  is  never  subject  to  re-examination 
in  any  other  than  an  appellate  court,  upon  any  issue  of  law 
or  of  fact,  nor  upon  the  sole  ground  that  former  decision 
is  contrary  to  equity  or  good  conscience.  It  is  always  a 
condition  precedent  to  the  proper  action  of  a  court  of  equity, 
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in  interfering  with  a  judgment  or  decree  not  before  it  upon 
appeal,  that  facts  be  disclosed  establishing  that  the  matter 
now  in  the  form  of  an  adjudication,  is,  in  truth,  without  any 
fault  of  the  party  seeking  to  avoid  its  eifect,  a  determin- 
ation in  which  he  could  not  present  his  cause  of  action,  or 
his  grounds  of  defense,  as  the  case  may  be,  to  the  consid- 
eration of  the  court.  These  principles  can  be  best  illus- 
trated and  supported  by  reference  to  some  of  the  opinions 
expressed  by  the  highest  authorities  both  in  England  and 
in  the  United  States. 

*'I  do  agree  the  court  ought  to  be  very  tender  how  they 
.  help  any  defendant  after  a  trial  at  law  in  a  matter  where 
such  defendant  had  an  opportunity  to  defend  himself."^ 
According  to  the  opinion  of  Lord  Bedesdale,  **The  inatten- 
tion of  parties  in  a  court  of  law,  can  scarcely  be  made  the 
subject  of  interference  in  a  court  of  equity.  There  may  be 
cases  cognizable  at  law,  and  also  in  equity,  and  of  which 
cognizance  cannot  be  effectually  taken  at  law,  and  there- 
fore equity  sometimes  interferes;  as  in  cases  of  complicated 
accounts  where  the  party  has  not  made  defense  because  it 
was  impossible  for  him  to  do  so  effectually  at  law.  So, 
where  a  verdict  has  been  obtained  by  fraud,  or  where  a 
party  has  possessed  himself  of  something,  by  means  of 
which  he  has  an  unconscientious  advantage  at  law,  which 
equity  will  either  put  out  of  the  way,  or  restrain  him  from 
using  it."*  ^'The  rule  allowing  parties  to  appeal  to  chan- 
cery against  a  judgment  in  any  court  is  of  great  strictness 
and  inflexibiliiy;  and  it  is  necessary  that  it  should  be  so,  as 
otherwise  the  jurisdiction  of  that  court  would  soon  sup- 
plant all  other  tribunals.  A  court  of  equity,  therefore,  will 
not  lend  its  aid  unless  the  party  claiming  its  assistance  can 
impeach  the  judgment  by  facts,  or  on  grounds  of  which  he 
could  not  have  availed  himself  at  law,  or  was  prevented 
from  doing  it  by  fraud,  or  accident,  or  the  act  of  the  oppo- 
site party,  unmixed  with  negligence  or  fault  on  his  own 
part."*  "When  a  party  has  once  an  opportunity  of  being 
heard  and  neglects  to  do  so,  he  must  abide  the  conse- 
quences of  his  neglect.    A  court  of  equity  cannot  relieve 


^By  the  Master  of  the  Bolls  in  Gains- 
borough V.  Gifford,  2  P.  Wms.  424. 


sBateman  v.  Willoe,  1  Sch.  &  Lef. 
201. 
sWatta  V,  Gayle,  20  Ala.  817. 
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him  though  the  judgment  is  manifestly  wrong.  "^  *'The 
general  rule  is,  that  where  there  is  a  defense  at  law  chancery 
will  not  grant  relief,  unless  complainant  can  show  that,  ow- 
ing to  particular  circumstances,  not  arising  from  his  own 
neglect  or  inattention,  he  has  been  deprived  of  the  benefit 
of  his  defense  at  law."*  The  general  rule  is,  that  relief  will 
not  be  ''granted  against  a  judgment  at  law,  on  the  ground 
of  its  being  contrary  to  equity,  unless  defendant  was  igno- 
rant of  the  fact  in  question  pending  the  suit,  or  it  could  not 
haye  been  received  as  a  defense,  or  unless  he  was  prevented 
from  availing  himself  of  it  by  fraud  or  accident,  or  the  act 
of  the  opposite  party,  unmixed  with  negligence  or  fraud  on 
his  part."* 

g  486.  General  Grounds  of  Relief.— While  the  courts 
of  equity  in  England,  and  in  the  several  States  of  this 
Union,  have  uniformly  refused  their  aid  in  all  cases  where 
their  action  would  involve  either  the  usurpation  of  appellate 
jurisdiction,  or  the  granting  of  a  second  opportunity  of  pre- 
senting a  cause  upon  its  merits,  they  have,  on  the  other 
hand,  uniformly  extended  their  beneficent  principles  and 
their  varied  and  efficient  means  of  relief  over  a  large  and 
well  defined  class  of  cases,  to  the  end  that  no  man  should 
retain  an  unconscientious  advantage  procured  by  him,  in  a 
court  of  law  or  of  equity,  through  his  own  fraud,  or  through 
some  excusable  mistake  or  unavoidable  accident  on  the 
p^rt  of  his  adversary.  The  jurisdiction  of  courts  of  equity 
'^to  set  aside  a  decree  obtained  by  fraud,  in  an  original 
bill  filed  for  that  purpose  has  long  been  unquestioned."* 
''Any  evidence  which  clearly  proves  it  to  be  against  con- 
science to  execute  a  judgment  of  which  the  injured  party 
could  not  have  availed  himself  in  a  court  of  law,  or  of  which 
he  might  have  availed  himself  at  law  but  was  prevented  by 
fraud,  or  accident,  unmixed  with  any  fault  or  negligence  of 
himself  or  his  agent,  will  justify  an  application  to  chan- 
cery."*    To  entitle  a  party  to  relief  from  a  judgment  or  de- 


*  York  V.  Clopton,  32  Geo.  362. 

tCnnningham  v.  Caldwell,  Hardin, 
123. 

sElnney  v.  Ogden's  Adm'r,  2  Green. 
Ch.  168;  Bee  also  Toggart  v.  Wood, 
20  Iowa,  236;  Baxter  v.  Dear,  24  Tex. 
17;  WilUams  v.  Lee,  3  Atk.  291;  Vilas 


V.  Jones,  1  N.  Y.  274;  Lester  v.  Hos- 
kins,  26  Ark.  63. 

4Wright  V,  Miller,  1  Sanf.  Ch.  103; 
Whittemore  v.  Coster,  3  Green's  Ch. 
438.  X 

(Marine  Ins.  Co.  v»  Hodgson,  7 
Cranch.  332;  Ex'rs  Powers  v.  Admi*B. 
Butler,  3  Green  Ch.  465. 
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cree,  it  most  be  made  evident  that  he  had  a  defense  upon 
the  merits;  and  that  such  defense  has  been  lost  to  him,  with- 
out such  loss  being  ' 'attributable  to  his  own  omisaion,  neg- 
lect or  defauU.'^^  The  loss  of  a  defense,  to  justify  a  court  of 
equity  in  removing  a  judgment,  must,  in  all  cases,  be  occa- 
sioned by  the  fraud  or  act  of  the  prevailing  party,  or  by 
mistake  or  accident  on  the  part  of  the  losing  party,  unmixed 
with  any  fault  of  himself  or  his  agent.' 

§  487.  Error  and  Irregularity. — It  has  already  been 
intimated  that  neither  an  erroneous  conclusion  upon  which 
a  judgment  was  based,  nor  any  irregularity  of  proceeding, 
not  involving  the  jurisdiction  of  the  tribunal  pronouncing 
it,  can  have  any  effect  in  determining  the  question  whether 
the  judgment  should  be  set  aside  or  restrained  in  equity. 
Such,  beyond  doubt,  is  the  law.  *'A  court  of  equity  will 
never  set  aside  or  enjoin  a  judgment  on  the  ground  of  error 
or  mistake  in  the  judgment  of  the  court  of  law."*  Nor  will 
this  general  rule  be  varied  because  the  judgment  was  upon  de- 
fault, unless  there  was  fraud  or  surprise  or  other  good  rea- 
son for  the  failure  to  defend;^  nor  on  the  ground  that  the 
court  "through  haste  and  inadvertence,"  rendered  an  erro- 
neous decision.'  If  a  judgment,  in  an  action  to  foreclose  a 
lien,  is  entered  against  the  defendant  personally  as  well  as 
against  the  property,  when  no  personal  judgment  is  prayed 
for  in  the  complaint,  such  personal  judgment,  though  erro- 
neous, is  not  void.  But  the  entry  of  such  judgment,  in  the 
absence  of  any  special  agreement  or  understanding  between 
the  parties,  is  not  fraud  and  is  not  to  be  set  aside  in  equity.  < 
Belief  cannot  be  granted  because  the  court  erred  in  admit- 
ting or  in  excluding  evidence.  There  must  always  be  some 
special  ground  of  relief  other  than  error  of  laws.''    All  er- 


iHair  v.  Lowe,  19  Ala.  224. 

sWingate  v.  Haywood,  40  N.  H. 
437;  Hibbard  v,  Eastman,  47  N.  H.  507; 
Kastio  V.  Thorp,  29  Cal.  444;  Boston 
u.  Haynes,  33  CaL  31. 

3  Story's  Eq.  Sec.  1572;  Paddock  v. 
Palmer,  19  Vt.  581;  Baker  v.  Morgan, 
2  Dow'b  Bep.  626;  Shottenkirk  v. 
Wheeler,  3  Johns.  Gh.  279;  Holmes 
V.  Bemsen,  7  Johns.  Ch.  298;  Coffin  v. 
McCollough's  Admr.,    30   Ala.   107; 


Ludlow  V.  Bamsey,  11  Wall.  581; 
Tarver  v.  Tanrer,  9  Pet.  174;  McDon- 
all  V.  McDonaU,  1  Bai.  £q.  324;  De 
Biemer  v.  De  Cantillon,  4  Johns.  Ch. 
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4Tarpin  v.  Thomas,  2  H.  &  M.  139. 

5  Dunham  v.  Downer,  31  Venn.  249. 

eMurdook  v.  DeVriea,  37  Cal.  527. 

1  Vaughn  v.  Johnson,  1  Stock.  173; 
Harrison  v.  Nettleship,  2  Mylne  & 
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rors  of  decision  and  of  proceeding  must  be  settled  in  the 
tribunals  in  which  they  originate  or  by  an  appeal  to  some 
appellate  tribunal;  and  in  no  case  will  the  court  of  equity 
take  upon  itself  a  revisory  jurisdiction.  * 

g  488.  Clafisifioation. — The  exclusion  of  error  and  irregu- 
larity from  the  grounds  upon  which  relief  from  a  judgment 
or  decree  may  be  obtained,  leaves  but  one  ground  available 
in  any  case,  which  is  that  the  party  could  not  prosecute  his 
claim  nor  make  his  defense  in  the  original  action.  The 
causes,  by  reason  of  which,  the  party  could  not  successfully 
prosecute  or  defend,  and  by  which  he  is  entitled  to  the  aid 
of  courts  of  chancery  to  relieve  him  from  the  consequences 
which  would  otherwise  attend  a  final  adjudication  pro. 
nounced  against  him,  naturally  divide  themselves  into  two 
great  classes.  The  class  which  we  shall  first  consider 
includes  all  those  cases  in  which  a  defense  or  prosecution 
could  not  be  made  on  account  of  the  fraud  or  act  of  the 
prevailing  party.  In  the  second  class,  are  embraced  all 
those  cases  in  which  a  party  is  excused  from  presenting 
his  side  of  the  controversy,  although  his  failure  to  present 
it  did  not  arise  from  the  act  or  fault  of  his  adversary. 

g  489.  Fraud. — Chief  among  the  cases  belonging  to  the 
first  named  class,  are  those  in  which  the  judgment  or  de- 
cree was  obtained  by  fraud.  It  is  a  general  rule,  too 
familiar  to  require  any  citation  of  authorities  in  its  support, 
that  ^' A  judgment,  either  of  a  legal  or  of  an  equitable  tri- 
bunal, may  be  in  eifect  vacated  by  a  court  of  equity,  if  it 
was  obtained  by  fraud;"*  but  a  few  cases  will  be  noticed  as 
illustrating  the  application  of  this  rule.  If  a  confession  of 
judgment  be  made  by  virtue  of  a  letter  of  attorney,  fraudu- 
lently obtained,  both  the  judgment  and  the  letter  of  attorney 
will  be  annulled.  3  Suit  was  commenced  against  several 
defendants.  The  summons  being  returned  as  to  one  de- 
fendant, ''Executed  by  leaving  a  copy,"  the  plaintiffs  at- 
torney erased  all  the  return,  except  the  word  *'  executed," 
and  thereby  obtained  a  judgment.  Writ  of  error  was  sued 
out,  but  the  judgment  was  affirmed  by  the  appellate  court. 
Afterwards  tiie  original  judgment  was  set  aside  at  chancery 


1  Jennison  v.  Hapgood,  7  Pick.  1. 
sMann  v,  Worrall,  16  Barb.  221; 


Oorwithe    v.    Gri£ang,  21    Barb.  9; 
BvLTGh  f.  Scott,  1  Bland.  Ch.  112. 
3  Johnston  v.  Loop,  2  Tex.  331. 
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on  the  ground  of  fraud,  not  apparent  on  the  face  of  the 
record,  in  relation  to  the  sernrice  of  process,  and  which 
could  not  therefore  be  asserted  against  the  judgment  on 
appeal.*     A  judgment  was  obtained  by  attachment,  during 
defendant's  absence,  for  a  sum  claimed  to  be  due  for  the 
board  of  his  wife.    Belief  was  obtained  by  the  defendant, 
upon  showing  that  it  was  the  duty  of  plaintiff  under  an 
agreement  to  furnish  such  board,  and  that  he,  at  the  time 
the  suit  was  commenced,  had  funds  of  defendant  in  his 
hands,  on  the  ground  that  other  wise  a  party  haying  no 
opportunity  for  defense,   would  be  subjected  to  a  gross 
wrong  and  fraud.*     A  plaintiff  filed  a  complaint  against  his 
wife  praying  for  a  divorce  on  the  ground  of  desertion.    He 
obtained  an  order  for  the  service  of  summons  by  publica- 
tion, by  alleging  that  he  did  not  know  the  place  of  her  resi- 
dence.   Judgment  by  default  was  afterwards  entered,  based 
upon  such  service.     The  wife  instituted  proceedings  to  set 
aside  the  decree,  alleging  that  the  separation  was  voluntary, 
and  in  pursuance  of  written  articles;  that  the  plaintiff  well 
knew  where  she  resided;  that  no  copy  of  summons  ox^coai* 
plaint  was  ever  served  on  her  personally,  nor  by  depositing 
a  copy  thereof  in  the  post-office  directe3^"to1ier,  and  that  she 
had  no  knowledge  of  the  suit  until  long  after  the  decree  was 
entered.     A  demurrer  beinp;  interposed^^^e  pourlheld  that 
the  allegations  of  the  wife  showed  sucta  fraud  upon  her^ 
and  upon  the  court  in  the  divorce  case,  forlEe  purpose  of 
avoiding  a  contest  upon  the  merits,  as  authorized  the  set- 
ting aside  of  the  decree.^     A  decree  against  an  adminis- 
trator, founded  upon  a  bond,  will  be  set  aside  for  fraud,  if 
it  appear  that  the  court  was  deceived  by  plaintiff's  tear- 
ing off  from  the  bond  a  paper  annexed  thereto,  showing 
credits  which  ought  to  have  been  applied  to  the  bond,  as 
the  administrator  is  not  presumed  to  be  cognizant  of  the 
transactions  of  his  testator.*  Equity  will  not  relieve  a  party 
from  a  judgment  procured  by  his  own  fraud. ' 

g  490.    Fraudulent  Alteration. — If  a  judgment  properly 
obtained,  is  afterwards   fraudulently  altered,  so  as  to  in- 


'  Wilson  t7.  Montgomery,  14  S.  & 
M.  205. 
s  Moore  v.  Gamble,  1  Stock.  246. 


3  Johnson  v.  Coleman,  27  Wis.  452, 
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elude  a  person  not  served  with  process,  and  not  originally 
named  in  the  judgment,  equity  has  jurisdiction  to  vacate  it.  ^ 
§  491.  Fraudulent  Conoealment. — The  concealment  of 
facts  which,  if  known  at  the  trial,  would  have  prevented  the 
recovery,  is  always  good  ground  for  coming  into  equity  to 
obtain  relief  from  a  judgment  at  law.^  Thus  if  an  admin- 
istrator suppresses  the  receipt  of  a  sum  of  money  obtained 
by  him  for  the  benefit  of  the  estate,  and  thereby  causes  his 
accounts  to  be  closed  without  his  being  charged  with  that 
sum,  they  will  be  reopened  at  equity  on  the  ground  of  fraud, 
although  the  statute  declares  the  decree  of  accounting  final 
and  conclusive.  *  A  judgment  recovered  by  a  vendor  for 
amount  due  as  purchase  money  of  lands,  will  be  enjoined 
in  equity  if  it  can  be  shown  that,  after  ther  ecovery,  the  de- 
fendant discovered  that  the  vendor  had  conveyed  the  land 
to  his  children  previously  to  conveying  to  the  defendant 
the  defendant's  deed  containing  covenants  of  warranty,  and 
the  plaintiff's  estate  being  insolvent.  A  bill  was  filed  to  set 
aside  a  judgment  recovered  upon  a  policy  of  insurance,  in 
which  it  was  charged  that  the  ship  insured  was  lost  by  the 
boring  of  holes  in  her  bottom,  and  by  fraudulently  casting 
her  away;  that  such  fraud  was  unknown  when  the  judgment 
was  rendered,  and  was  fraudulently  concealed  by  the  plaint- 
iffs in  the  former  suit.  Upon  demurrer,  it  was  decided  that 
these  charges,  if  sustained,  would  entitle  complainant  to 
the  relief  demanded,  because  a  perfect  and  valid  defense  at 
law  has  been  made  unavailable  by  the  fraudulent  concealment 
of  the  plaintiffs  and  the  total  and  excusable  ignorance  of  the 
defendants.^  H.  sued  B.;  S.,  who  was  liable  with  B.,  was 
put  on  the  stand  as  a  witness;  but  just  before  becoming 
such  witness,  he,  without  the  knowledge  of  B.,  paid  H.  the 
amount  claimed.  Judgment  was  rendered  against  B.  be- 
fore he  knew  of  the  payment  made  by  S.  H.  afterwards 
endeavoring  to  collect  his  judgment,  B.  set  up  these  facts, 
and  prayed  for  an  injunction.  To  oppose  the  issuing  of 
the  injunction,  H.  insisted  that  the  fact  of  payment  ought 
to  have  been  disclosed  as  a  defense  prior  to  the  judgment. 
But  the  court  held  that  ''  B.  was  not  bound  to  present  to  a 


1  Chester  v.  Miller,  13Cal.  558. 
SFiBh  V,  Lane,  2  Haywood,  342. 


s Pratt  V.  Northam,  5  Mason,  95. 
4  Ocean  Ins.  Co.  v.  Fields,  2  Story 
C.  C.  69. 


414 


LAW  OF  JUDGMENTS. 


court  of  law  a  fact  of  which  he  knew  nothing,  and  of  which 
he  had  no  cause  to  suspect  anything,  and  to  which  he  was 
in  no  manner  priyy."* 

g  492.  Taking  Judgment  against  Agreement. — ^It  has 
frequently  happened  that  one  of  the  parties  litigant,  has 
failed  to  present  his  claim  or  defense  because  he  has  relied 
upon  some  agreement  or  understanding  between  himself  and 
his  adversary,  which,  if  observed,  rendered  such  presenta- 
tion unnecessary.  And  with  more  than  occasional  frequency, 
if  we  may  judge  from  the  reports,  these  agreements  have 
been  designed  to  lull  a  party  into  security  and  inactivity  in 
order  that  some  unconscientious  advantage  could  be  taken  of 
him.  In  all  such  cases,  courts  of  equity,  when  asked  to  do 
so,  have  invariably  restored  the  injured  party  to  his  rights 
under  the  agreement,  and  have  wrested  from  his  opponent 
all  those  fruits  he  had  hoped  to  harvest  and  enjoy  through 
fraud  and  duplicity.  An  action  was  commenced  against  A. 
and  others.  A.,  having  a  good  defense,  the  plaintiff  agreed 
to  dismiss  as  to  him,  and  on  that  account  A.  failed  to  de- 
fend. The  judgment  taken  in  violation  of  this  agreement, 
was  set  aside  and  the  execution  restrained.*  Similar  action 
was  taken  where  the  defendant  was  assured  that  he  was  sued 
pro  forma  because  he  was  supposed  to  be  a  necessary  party, 
and  that  no  judgment  would  be  taken  against  him;  and  a 
decree  was  nevertheless  taken  against  defendant.'  The 
principle  that  taking  judgment  in  opposition  to  an  agree- 
ment or  representation  of  a  party  or  his  attorney,  is  such  a 
fraud  that  the  parties  will  be  restored  to  their  former  posi- 
tion, is  equally  applicable  if  there  be  but  one  defendant,  or 
if  the  defendant  on  account  of  the  agreement  fails  to  answer, 
or  after  answering  fails  to  attend  the  trial;*  or  if  the  person 
against  whom  the  recovery  has  been  had  was  a  garnishee, 
who,  being  summoned,  had  answered  showing  that  he  had 
no  funds  of  the  defendant  in  his  hands,  and  had  thereupon 
been  assured  that  no  further  proceedings  would  be  taken 
against  him.'     Where  A.  was  sued  upon  a  note  and  mort- 
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gage,  and  the  plaintiff  for  a  valuable  consideration  released 
him  from  personal  liability;  but  took  judgment  in  violation  of 
his  contract,  and  issued  execution  thereon,  such  execution  was 
restrained  on  the  ground  that  **it  was  against  conscience  for 
the  mortgagee  to  retain  his  advantage."^  It  makes  no  dif- 
ference that  the  agreement  is  void  because  made  on  Sunday, 
or  was  oral  when  the  rules  of  the  court  required  all  stipula- 
tions to  be  in  writing.  If  it  can  be  shown  that  it  was  suc- 
cessfully employed  to  prevent  the  defendant  from  making 
his  defense,  then  the  plaintiff  will  not  be  allowed  to  retain 
the  advantage  it  has  secured  him.*  A  judgment  will  be 
annulled  for  fraud  if  it  was  procured  by  prevailing  on  a  jus- 
tice of  the  peace  to  take  up  a  case  in  the  absence  of  a  de- 
fendant to  whom  the  justice  had  announced  in  the  morning 
that  he  was  sick  and  could  not  try  the  cause,  and  who  would 
have  been  present  at  the  hour  of  trial  but  for  such  an- 
nouncement, the  plaintiff  being  present  when  the  defendant 
left  the  court,  and  afterwards  returning  and  inducing  the 
justice  lo  proceed  with  the  case.'*  In  this  instance,  while 
the  prevailing  party  had  not  personally  made  those  state- 
ments which  induced  the  defendant  to  forego  presenting  his 
defense  at  the  appointed  time,  he  had  adopted  statements 
made  by  another  and  employed  them  for  an  unconscionable 
purpose,  and  had  thus  brought  himself  fairly  within  the  rule 
that  no  one  shall  retain  an  advantage  at  law  secured  by  his  own 
fraud  and  misrepresentation.  Bu^  relief  was  granted  in  an 
early  case  in  Virginia,  which  seems  altogether  unjustifiable, 
because  it  sanctions  the  restraining  of  a  judgment  on  ac- 
count of  a  misrepresentation  to  which  the  plaintiff  was 
neither  directly  nor  indirectly  a  party.  Three  persons  were 
sued  as  co-partners.  One  of  them,  who  in  fact  was  not  a 
partner  with  the  others,  neglected  to  defend  because  he 
was  assured  by  his  co-defendants  that  the  matter  would  be 
adjusted.  An  injunction  was  granted  and  the  parties  placed 
in  their  original  position.* 

g  493.  Procured  by  Concealment. — The  concealment 
of  material  facts  is  looked  upon  with  such  abhorrence,  if 
employed  to  obtain  an  unjust  judgment,  that  relief  has  been 
granted  from  judgments  so  obtained,  when  any  considera- 
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ble  degree  of  diligence  would  have  revealed  to  the  losing 
party  and  have  enabled  him  to  present  to  the  court,  the 
evidence  for  want  of  which  he  was  defeated  at  the  trial. 
Thus  a  plaintiff,  knowing  a  judgment  to  be  satisfied,  brought 
an  action  as  a  judgment  creditor  for  the  purpose  of  setting 
aside  a  conveyance  as  being  made  in  fraud  of  his  rights. 
After  he  had  obtained  his  decree,  the  defendants  discov- 
ered that,  while  no  satisfaction  was  marked  upon  the  docket, 
yet  one  was  filed  among  the  papers  in  the  case,  anterior  to 
the  commencement  of  the  suit  against  them.  They  then 
instituted  proceedings  to  set  aside  the  decree  annulling  their 
conveyance,  and  obtained  the  relief  sought,  on  the  ground 
that  by  examining  the  docket  where  the  entry  of  saiisf action 
ought  to  be  made,  they  had  used  sufficient  diligence  to  entitle 
them  to  protection  from  one  asserting  a  claim  known  to  him 
to  be  fully  paid.'  But  as  a  general  rule  no  party  can  be 
relieved  on  the  ground  of  any  fraudulent  practice  or  con- 
cealment on  the  part  of  his  adversary,  unless  he,  on  his 
part,  exhausted  all  proper  diligence  to  defend  the  original 
action.  This  is  particularly  the  case  where  some  fraudulent 
device  is  employed  by  the  other  side  in  the  management  of 
his  case,  or  in  adducing  the  testimony  of  perjured  witnesses. 
Upon  discovering  any  such  fraud  the  party  against  whom 
it  is  employed  must  at  once  use  all  the  means  in  his  power 
to  countervail  it.  He  cannot  either  neglect  or  refuse  to 
employ  the  means  in  his  power  to  obtain  a  proper  deter- 
mination of  the  action  in  opposition  to  the  fraud  practiced 
upon  him;  and  then,  if  through  his  supineness,  the  fraudu- 
lent device  proves  successful,  resort  to  a  court  of  equity 
and  obtain  relief.  * 

g  494.  Personal  Threats. — ^The  allegation  in  a  com- 
plaint to  obtain  relief  from  a  judgment  or  decree,  stating 
that  the  defendant  did  not  make  his  defense  because  pre- 
vented by  threats  of  personal  violence  from  attending  at 
the  trial,  is  wanting  in  the  averments  essential  to  authorize 
the  intervention  of  a  court  of  equity.  It  fails  to  show 
that  the  plaintiff  was,  in  any  manner,  responsible  for  those 
threats,  or  that  the  case  could  not  be  efficiently  managed 
by  an  agent  or  attorney,  in  the  absence  of  the  defendant.' 

1  Shinkle  v.  Letcher,  4.1  HI.  216.       |     sPoweU  v.  Gyfers,  1  HeiBkell,  626. 
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g  495.    Want  of  Notice. — We  shall  now  consider  the 
circumstances  in  which  a  defendant  may  be  relieved  from  a 
judgment  or  decree  rendered  in  an  action  wherein  his  fail- 
ure to  defend  is  not  chargeable  to  the  plaintiff.    Prominent 
amoDg  the  grounds  of  relief  belonging  within  this  class  of 
cases,  is  the  one  that  the  court  has  proceeded  to  condemn 
a  party  without  first  giving  him  an  opportunity  to  be  heard. 
A  judgment  pronounced  without  service  of  process,  actual 
or  constructive,  and  without  the  defendant's  knowing  that 
a  court  has  been  asked  to  adjudicate  upon  his  rights,  is 
regarded  with  such  disfavor  at  law  that  a  variety  of  motions, 
writs  and  proceedings,  are  there  provided  to  overthrow  it; 
and,  in  many  courts,  it  is  at  all  times  and  upon  all  occasions 
liable  to  be  entirely  disregarded  upon  having  its  jurisdic- 
tional infirmity  exposed.    But  proceedings  in  equity  are 
peculiarly  appropriate  for  the  exposure  of  this  infirmity. 
They  permit  of  the  formation  of  issues  upon  the  question 
of  service  of  process;  and  of  the  trial  of  those  issues,  after 
full  opportunity  has  been  given  to  those  who  seek  to  sus- 
tain, as  well  as  to  those  who  seek  to  avoid,  the  judgment. 
If,  at  such  trial,  it  satisfactorily  appears  that  the  defend- 
ant was  not  summoned,  and  had  no  notice  of  the  suit,  a 
sufiicient  excuse  is  shown  for  his  neglect  to  defend,  and 
equity  will  not  allow  the  judgment,  if  unjust,  to  be  used 
against  him.^     Thus  an  order  of  sale  of  land  granted  upon 
the  petition  of  an  administrator,  T^thout  service  of  process 
upon  infant  heirs  who  have  no  general  guardian,  will  be 
set  aside  upon    making    application    in  equity.^     If  the 
record  does  not  disclose  the  jurisdictional  defect,  an  affirm- 
ance of  the  judgment  in  an  appellate  court,  does  not  divest 
equity  of  the  authority  to  grant  relief.     *'The  affirmance 
of  a  void  judgment,  on  grounds  not  touching  but  over- 
'  looking  its  invalidity,  does  not  make  it  valid.  "^ 

There  seems  to  be  but  little  dissent  from  the  proposition 
that  the  want  of  service  of  process  may  be  shown  in  equity 
in  opposition  to  the  statement  in  the  judgment  roU.^     Still, 
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the  position  has  been  taken  by  the  highest  court  in  the 
United  States,   that  this  proposition  must  be  confined  to 
those  cases  in  which  the  false  return,  if  the  jurisdictional 
declaration  is  found  in  the  return  of  an  officer,  is  in  some 
way  connected  with  the  act  or  procurement  of  the  plaintiff. 
Thus,  in  an  fibction  to  enjoin  a  judgment,  wherein  it  was 
proved  that  no  process  was  served  and  that  the  return  was 
false,  the  court  said:  ''The  respondents  did  no  act  that  can 
connect  them  with  the  false  return.     It  was  the  sole  act  of 
the  marshal,  through  his  deputy,  for  which  he  was  respon- 
sible to  the  complainant  for  any  damages  that  were  sus- 
tained by  him  in  consequence  of  the  false  return.     This  is 
free  from  controversy;  still,  the  marshal's  responsibility 
does  not  settle  the  question  made  by  the  bill,  which  is,  in 
general  terms,  whether  a  court  of  equity  has  jurisdiction  to 
regulate  proceedings,  and  to  afford  relief  at  law,  where  there 
has  been  an  abuse  in  the  various  details  arising  out  of  exe- 
cution of  process,  original,  mesne  and  final.    If  a  court  of 
chancery  can  be  called  on  to  correct  one  abuse,  so  it  maybe 
to  correct  another;   and    in  effect,  to  vacate  judgments, 
where  the  tribunal  rendering  the  same  would  refuse  relief, 
either  on  motion,  or  on  a  proceeding  by  avdHa  quet-ela, 
where  this  mode  of  redress  is  in  use.    In  cases  of  false 
returns  affecting  a  defendant,  where  the  plaintiff  at  law  is 
not  in  faulty  redress  can  only  be  had  in  the  coui't  of  law 
where  the  record  was  m^de,  and  if  relief  cannot  be  had 
there,  the  party  injured  must  seek  his  remedy  against  the 
marshal.'*^     But  the  obvious  and  conclusive  answer  to  this 
line  of  argument  is  thus  briefly  stated  in  the  opinion  of  the 
Supreme  Court  of  Tennessee:     "The  action  for  a  false 
return  is  an  inadequate  remedy  for  such  an  injury;  for  it 
might  be  that  after  a  ruinous  BOcriJice  suffered  in  the  pay- 
ment of  a  judgment  so  recovered,  and  the  delay  and  expense 
of  litigation  with  the  officer  who  made  the  false  return,  he 
might  be  unable  to  make  the  proper  indemnity,  or  succeed 
in  evading  his  liability."*   Besides  the  improbability  of  the 
party  who  is  compelled  to  pay  a  judgment  being  able  to 
secure  indemnity  from  an  officer  making  a  false  return,  not 
only  for  the  amount  paid  but  for  the  loss  occasioned  by 
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having  to  sacrifice  his  estate  in  order  to  make  an  immediate 
and  compulsory  payment,  and  the  consequent  inadequacy  of 
any  remedy  at  law,  where  the  judgment  is  for  a  sum  of 
money,  there  are  a  number  of  cases  involving  the  possession 
of,  or  title  to,  real  or  personal  property,  in  which,  conced- 
ing the  liability  of  the  officer  making  the  false  return,  no 
adequate  remedy  can  exist,  except  that  of  restoring  the  par- 
ties to  their  position  before  judgment  and  permitting  a 
defense  upon  the  merits. 

g  496.  Judgments  against  Privileged  Persons. — But,  if 
process  be  served,  the  defendant  must  appear  and  protect 
his  interests.  If  he  is  privileged  from  service  as  a  member 
of  a  legislative  or  other  political  body,  the  privilege  is  a 
personal  one,  which  must  be  claimed  by  motion  in  the  case. 
Courts  cannot,  ex  officio,  take  notice  of  the  persons  thus 
privileged.  And  if,  in  the  absence  of  any  claim  being  in- 
terposed, judgment  is  pronounced  against  them,  it  will  not 
be  intermeddled  with  in  equity.' 

g  497.  While  there  is  Remedy  at  IbSlvt. — ^The  authori- 
ties do  not  agree  upon  the  question  whether  equity  will 
interfere  with  a  judgment  on  the  ground  of  want  of  juris- 
diction over  the  defendant,  while  he  has  it  in  his  power  to 
employ  some  efficient  remedy  in  the  original  case.  In  Ken- 
tucky, "though an  original  judgment  be  void  and  be  capable 
of  being  reversed  on  appeal,  yet  the  Circuit  Court  has 
power,  in  an  action  for  that  purpose,  to  enjoin  it,  and  to 
vacate  proceedings  under  it."*  In  Wisconsin,  the  fact  that 
the  judgment  might  be  set  aside,  upon  motion,  for  want  of 
jurisdiction,  is  no  objection  to  a  proceeding  in  equity,  be- 
cause such  proceeding  "is,  beyond  doubt,  as  a  remedy 
equally  appropriate  both  for  an  investigation  of  the  issues 
involved,  and  the  awarding  of  appropriate  relief  as  a  mo- 
tion."* But,  in  California,  equity  will  not  interpose  while 
the  statute  remedy  by  motion  exists.  * 

§  498.  Merits  must  be  Sho'wu. — It  has  been  held  that 
a  judgment  rendered  without  service  of  process,  and  with- 
out the  knowledge  of  the  defendant,  may  be  relieved  against 
without  any  showing  on  the  question  of  merits,  for  the 
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reason  that,  **  in  such  a  case,  the  injury  consists  in  the  ren- 
dition of  a  judgment  against  a  party,  without  notice  and 
opportunity  of  defense;  and  that  it  is  unjust  and  uncon- 
scientious to  attempt  to  enforce  a  judgment  so  obtained."^ 
But  the  better  established  rule,  undoubtedly,  is  that,  not- 
withstanding an  alleged  want  of  service  of  process,  a 
court  of  equity  will  not  interfere  to  set  aside  a  judgment 
until  it  appears  that  the  **  result  will  be  other  or  different 
from  that  already  reached."* 

§  499.  Unauthorized  Appearance  of  Attorney. — The 
early  cases  undoubtedly  tolerated  the  proposition  that  a 
judgment,  based  upon  the  unauthorized  appearance  of  an 
attorney,  and  in  the  absence  of  any  service  of  process  upon 
the  defendant,  formed  an  exception  to  the  general  rule,  that 
a  judgment  which  the  party  against  whom  it  was  pronounced 
had  no  opportunity  to  prevent,  would  be  treated  as  invalid 
in  equity.  It  was  said  that  ''the  mere  appearance  of  an 
attorney  for  a  party,  even  without  authority,  is  always 
deemed  sufficient  for  the  court,  which  will  look  no  further 
but  proceed,  and  will  leave  the  party  to  his  remedy  against 
the  attorney,"^  unless  the  attorney  was  in  irresponsible  or 
suspicious  circumstances,  or  his  appearance  was  through 
the  procurement  of  the  plaintiff.^  In  chancery,  the  rule 
was  in  cases  where  a  solicitor  appeared  without  authority, 
that  if  the  adverse  party  had  acquired  no  rights,  the  party 
for  whom  the  solicitor  presumed  to  act  might  apply  to  the 
court  and  have  the  proceedings  corrected,  and  the  solicitor 
compelled  to  pay  the  costs.  But  if  the  adverse  party  had 
acquired  any  rights,  or  had  been  subjected  to  the  payment 
of  any  costs,  the  proceedings  were  permitted  to  stand,  if 
the  solicitor  were  responsible,  and  the  injured  party  left  to 
seek  redress  against  the  solicitor.'  Now,  it  seems  to  be  a 
rule  applicable  to  the  greater  part,  if  not  to  the  entire 
United  States,  that  a  judgment^  resting  upon  the  unauthor- 
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ized  appearance  of  an  attorney,  may  be  annulled  in  equity/ 
irrespective  of  the  question  whether  the  attorney  is  responsible 
or  irresponsible^  the  judgment  lien  being  preserved  to  secure 
the  plaintiff  from  loss,  should  he  afterwards  recover  at  a 
trial  on  the  merits.'  The  reasons  inducing  this  change  in 
the  rule,  together  with  a  general  statement  and  history  of 
the  law  upon  this  subject,  are  thus  set  forth  in  an  opinion 
written  by  Chief  Justice  Dillon,  of  Iowa:  ''The  ancient 
common  law  required  the  parties  to  be  present  and  prose- 
cute, or  defend,  in  person.  It  required  a  patent  or  special 
authority  from  the  crown  to  enable  parties  to  appear  by  at- 
torney. Afterwards,  by  various  statutes,  the  right  to  appear 
by  attorney  was  recognized.  In  the  earlier  stages  of  the 
law  the  attorneys  were  appointed  orally  in  court.  After- 
wards they  were  allowed  to  be  appointed  by  warrant,  out  of 
court,  and  the  practice  of  the  court  was  to  require  the  war- 
rant to  be  filed,  which,  however,  might  be  done  at  any  time 
before  judgment;  and  the  want  of  it  in  the  record  was  aided 
by  statute  and  could  not  be  assigned  for  error.  This  strict- 
ness has  been  gradually  relaxed,  until  it  is  at  the  present  time 
the  settled  rule,  that  although  an  attorney  cannot  without 
special  authority  admit  service  oi  jurisdictional  process  upon 
his  client,  yet  it  will  be  presumed  in  all  collateral  proceed- 
ings, and  perhaps  on  appeal  or  in  error,  that  a  regular  at- 
torney at  law  who  appeared  for  the  defendant,  though  not 
served,  had  authority  to  do  so.  To  entitle  a  party  who  has 
been  represented  by  an  unauthorized  attorney  to  be  relieved, 
he  must  negative  the  presumption  of  authority  in  the  attor- 
ney; and  this  he  cannot  ordinarily  do  by  appeal  or  writ  of 
error.  He  must  apply  for  relief  either  by  motion  or  by  bill 
in  equity.  No  examination  of  this  subject  would  be  com- 
plete without  reference  to  the  leading  authorities  in  English 
and  American  courts.  It  is  laid  down  as  law  in  an  early 
case  in  Salkeld,  that  'when  an  attorney  takes  on  himself  to 
appear,  the  court  looks  no  further,  but  proceeds  as  if  the 
attorney  had  sufficient  authority,  and  leaves  the  party  to  his 
action  against  him."    This  rule  has,  we  submit,  no  founda- 
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tion  in  reason  to  stand  apon.  It  obliges  a  person  to  be 
bound  by  the  unauthorized  act  of  a  mere  stranger.  It  binds 
him  bj  the  judgment  of  a  court  without  a  day  in  court.  It 
relieves  the  other  party  of  the  duty  which  in  reason  belongs 
to  him,  viz:  to  serve  his  process  aiid  to  see,  at  his  peril,  thai  his 
adversary  is  in  court.  It  carries  out  this  unsoundness  by 
compelling  the  ivrong  party  to  look  to  the  attorney.  Then 
reason  and  logic  would  say,  if  an  attorney  appeared  for  me 
without  my  knowledge  or  authority  express  or  implied,  I 
should  not  be  bound  by  the  act  if  never  ratified  or  promptly 
disavowed,  and  if  the  adverse  party  being  ignorant  of  the 
want  of  authority  and  carelessly  omitting  to  serve  process 
or  to  require  the  attorney  to  show  his  authority  has  been 
damaged,  he  and  not  myself  should  be  the  one  to  look  \o 
the  attorney. 

''That  such  a  rule  as  the  one  laid  down  in  1  Salkeld,  86, 
should  permanently  stand,  without  modification,  as  the  law 
of  enlightened  tribunals,  would  be  impossible.  But,  as  I 
shall  proceed  to  show  '  the  courts  instead  of  overturning  have 
gradually  undermined  it,  till,  if  it  now  stands,  it  is  tottering 
and  ready  to  fall.'  In  Salkeld,  88,  *an  attorney  appeared 
and  judgment  was  entered  against  his  client  and  he  had  no 
warrant  of  attorney,  and  now  the  question  was  if  the  court 
could  set  aside  the  judgment?  Et  per  cur:  If  the  attorney 
be  able  and  responsible  we  will  not  set  aside  the  judgment. 
The  reason  is,  the  judgment  is  regular  and  the  plaintiff 
ought  not  to  suffer  for  there  is  no  fault  in  him ;  but  if  the 
attorney  be  not  responsible  or  suspiciotis,  we  will  set  aside 
the  judgment,  for  otherwise  the  defendant  has  no  remedy 
and  anyone  may  be  undone  by  that  means.'  Such  a  doctrine 
could  not  impose  on  the  fine  understanding  of  Lord  Mans- 
field, and  the  case  of  Bobson  v.  IkUon  (K.  B.  1785,  1  Term. 
62),  without  professedly  overruling  the  cases  in  Salkeld,  does 
so  in  effect  by  proceeding  upon  directly  opposite  principles. 
This  will  be  obvious  from  a  brief  statement  of  the  case, 
which  was  an  action  for  money  had  and  received.  The  de- 
fendant pleaded  that  the  plaintiff,  William  Hodgson,  by  his 
attorney,  had  before  sued  the  defendant  and  recovered  a 
judgment  for  the  same  cause  of  action;  that  the  defendant, 
by  order  of  the  court,  paid  the  amount  of  such  recovery  into 
court,  and  the  same  had  been  received  by  the  plaintiff's 
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said  attorney.     This  was  apparently  a  good  defense.     To  it 
the  plaintiff  replied  that  he  never  retained  said  Hodgson  to 
sue  the  defendant  or  authorized  him  to  receive  the  money. 
Both  parties  were  innocent  of  fraud.    The  warrant  of  attor- 
ney was  forged;  Hodgson^  ignorant  of  the  forgery,  collected 
the  money,  and  in  good  faith  paid  it  to  the  forger.     And 
the  question  was,  could  the  defendant  rely  upon  tiie  former 
recovery,  or  must  pay  the  money  twice?    Now,  I  suppose, 
if  on  grounds  of  public  policy,  a  defendant  is  bound  by 
the  act  of  an  unauthorized  attorney  who  appears  for  him, 
the  plaintiff  ought,  upon  the  same  ground,  to  be  bound  by 
the  act  of  an  unauthorized  attorney  who  appears  for  him. 
The  principle  is  the  same.     It  was  decided  that  the  defend- 
ant must  again  pay  the  money.     And  the  ground  of  the  de- 
cision was  that  the  attorney  who  prosecuted  the  former  suit 
in  the  plaintiff's  name,  had  no  authority  for  so  doing." 
Judge  Dillon  then  proceeds  to  consider  the  cases  in  New 
York  upon  this  subject,  and  then  adds:    ''In  other  States 
it  is  now  the  constant  practice  to  relieve  parties,  sometimes 
by  motion  and  sometimes  in  chancery,  from  judgments  ren- 
dered against  them  in  consequence  of  the  totally  unauthor- 
ized acts  of  a  pragmatical  attorney."^ 

"And  in  England,  in  the  Court  of  Exchequer,  the  rule  as 
laid  down  in  Salkeld,  has  quite  recently,  and  upon  great 
consideration,  been  criticised  and  partially,  at  least,  over- 
turned. See  BayUy  v.  Bucldand  (1  Exch.  1  W.  H.  &  G.  1), 
where  Rolfe  B.,  alluding  to  1  Salkeld,  88,  says:  'The  non- 
responsibility,  or  suspiciousness,  of  the  attorney,  is  but  a 
vague  sort  of  criterion  of  safety  to  the  defendant,  and  by 
the  hypothesis  the  defendant  is  wholly  without  blame,  and 
may,  notwithstanding,  be  ruined.  It  is  true  that  the  plaintiff 
is  equally  blameless,  but  then  the  plaintiff,  if  the  judgment 
be  set  aside,  has  his  remedy  against  the  defendant  as  before, 
and  suffers  only  the  delay  and  the  possible  loss  of  costs.' 
And  the  court,  where  the  appearance  for  the  defendant  is 
unauthorized,  proceeds  to  make  a  distinction  between  cases 
where  process  has  been  served,  and  cases  where  it  has  not. 


1  See  Oritohfield  v.  Porter,  3  Ohio, 
618;  Shelton  v.  Tiffin,  6  How.  163; 
Campbell  v.  Bristol,  19  Wend.  101; 
Truett  \).  Wainright,  4  Gilm.  420;  De- 


Louis  v.  Meek,  2  G.  Greene,  55;  Me- 
Kelway  w.  Jones,  2Harr.  (N.  J.)  345; 
Price  u.  Ward,  1  Dutch.  225. 


424 


LAW  OF  JUDGMENTS. 


If,  says  the  court,  the  process  is  served,  the  plaintiff  inno- 
cent of  any  fraud  or  collusion,  and  the  attorney  is  respon- 
sible, the  party  for  whom  the  attorney  appeared  is  confined 
to  his  remedy  against  him.  The  reason  given  is,  that  here 
the  plaintiff  is  without  blame,  and  the  defendant  is  guilty  of 
negligence  in  not  appearing  and  making  his  defense  by  his 
own  attorney,  if  he  has  any  defense  on  the  merits.  But,  on 
the  other  hand,  'if  the  plaintiff,  ivUhout  serving  the  defendant, 
accept  the  appearance  of  an  unauthorized  attorney  for  the 
defendant,  he  is  not  wholly  free  from  the  imputation  of  neg- 
ligence; the  law  requires  him  to  give  notice  to  the  defend- 
ant by  serving  the  writ,  and  he  has  not  done  so.  The 
defendant  then  is  wholly  free  from  blame,  and  plaintiff  not; 
so  we  must  set  aside  the  judgment.'  "^ 

g  600.  Authorized  Act  of  Regular  Attorney. — If  the 
attorney  is  authorized  to  appear,  the  jurisdiction  over  the 
defendant  is  perfect,  and  the  subsequent  action  of  the 
attorney,  not  induced  by  the  fraud  of  the  adverse  party, 
is  binding  on  the  client  at  law  and  in  equity.  According 
to  Lord  Hardwicke,  "When  a  decree  is  made  by  consent 
of  counsel,  there  lies  not  an  appeal  or  rehearing  though  a 
party  did  not  really  give  his  consent;  but  his  remedy  is 
against  his  counsel;  but  if  such  decree  was  by  fraud  and 
covin  it  may  be  relieved  against,  not  by  rehearing  or  appeal, 
but  by  original  bill;"*  and  such,  beyond  doubt,  is  still  the 
rule.' 

g  601.  Defenses  Cognizable  at  Law  and  in  Equity. 
If  a  party,  sued  at  law,  has  a  defense  of  an  equitable  char- 
acter, but  of  which  a  court  of  law  can  take  cognizance,  he 
need  not,  in  general,  present  his  equitable  defense,  but 
may  allow  judgment  by  default  to  be  taken  against  him, 
and  may  afterwards  assert  his  equitable  defense  for  the 
purpose  of  obtaining  relief  against  the  judgment.*    A  re- 
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covery  in  an  action  of  ejectment,  in  which  nothing  but  the 
legal  title  is  in  issue,  is  no  bar  to  any  proceedings  in 
chancery  founded  on  the  equitable  title.  ^  But  if  the  party 
sued  at  law,  makes  his  defense  there,  he  is  considered  as 
electing  to  defend  at  law,  and  is  bound  to  present  every 
defense  which  he  can.'  His  election  to  defend  at  law  is 
considered  as  irrevocably  made  "by  offering  any  defense 
whatever,  it  matters  not  whether  by  demurrer  to  the  decla- 
ration, by  plea  in  abatement,  or  in  bar."^  Cases  have 
occurred  in  which  it  is  said  that  the  rule  that  he  who  makes 
an  ineffectual  defense  at  law  will  not  be  allowed  to  call 
equity  to  his  aid,  will  sometimes  yield  to  a  case  of  peculiar 
and  extraordinary  hardship.  The  defense  of  usury  being 
presented  at  law,  before  a  justice,  was  by  him  disallowed. 
The  appeal  attempted  to  be  taken  from  his  judgment  was 
dismissed  through  no  fault  of  the  appellant,  but  on  account 
of  some  error  of  the  justice  or  his  clerk.  The  appellant 
was  then  gi'anted  relief  in  equity  on  the  ground  **that  it 
would  be  highly  unjust  and  unreasonable  to  turn  the  party 
away  because  he  had  tried  to  make  his  defense  at  law."* 
It  is  not  improbable  that  this,  like  many  other  cases  of 
"peculiar  and  extraordinary  hardship,"  has  rather  occa- 
sioned a  violation  than  established  an  exception  to  tiie  true 
rule. 

§  502.  Legal  Defenses,  Neglect  in  Presenting. — "While  /»^  j-^  J 
the  law  affords  complete  remedies  to  those  who  are  diligent;  it 
cannot  level  its  rules  to  subserve  the  purposes  of  those  who  A  v  t  ^ 
are  guilty  of  negligence  and  delay."*  It  is,  therefore,  a 
general  rule  that  parties  are  to  be  held  to  the  exercise  of 
caution  and  diligence  in  the  management  of  their  law  suits, 
and  are  not  to  be  allowed  a  double  opportunity  of  present- 
ing their  defenses.  >  One  who  purchases  real  estate  for 
which  an  action  of  ejectment  is  pending,  if  he  rely  upon 
his  grantor  or  his  grantor's  attorney  to  conduct  the  defense 
without  making  any  agreement  with  them  in  reference  to 
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the  subject,  cannot  have  the  judgment  set  aside  in  equity, 
on  the  ground  that  he  did  not  know  of  the  time  of  the 
trial.  Those  who  purchase  law  suits  must  not  neglect  to 
defend  them.^  Nor  will  any  judgment  be  opened  for  want 
of  proper  evidence  to  identify  property,  *  nor  for  any  negli- 
gence in  making  proofs  at  a  trial.  ^  Sureties  cannot  be  re- 
lieved because  their  principal  was  granted  an  extension  of 
time  before  the  suit,  the  interposition  of  that  defense  not 
being  prevented  by  fraud,  accident,  or  the  wrongful  act  of 
the  plaintiff.^ 

g  503.  Want  of  Diligenoe. — In  the  management  of  a 
case,  the  parties  are  bound  to  use  such  a  degree  of  diligence 
*'  as  is  requisite  in  the  ordinary  business  of  life."*  No  liti- 
gant can  come  within  the  rule  in  respect  to  diligence,  who 
does  not  give  his  personal  attention  to  his  case,  at  least,  so 
far  as  to  place  it  in  the  hands  of  his  counsel  and  to  afford 
that  counsel  all  the  means  and  information  necessary  to 
conduct  his  part  in  the  litigation.  A  party  cannot  have  an 
injunction  because  he  wrote  to  an  attorney  to  attend  to 
the  case.  He  will  not  be  excused  from  attending  to  it 
himself,  until  he  shows  that  he  could  not  have  done  so,  on 
account  of  circumstances  not  imputable  to  himself.  ^  If  a 
party  merely  writes  to  an  attorney  to  attend  and  make  his 
defense,  but  pays  no  fee,  and  institutes  no  inquiry  in  rela- 
tion to  the  case,  and  it  happens  that,  from  misapprehension 
or  otherwise,  the  attorney  does  not  make  such  defense,  the 
**  laches  are  too  gross  to  be  relieved.  It  is  the  duty  of  liti- 
gants to  be  vigilant  in  caring  for  their  interests,  and  they 
are  not  to  presume  that  a  lawyer,  to  whom  they  have  paid 
nothing,  from  whom  they  have  never  heard,  is  taking  care 
of  their  interests."''  And  where  the  party  retains  an  attor- 
ney, but  does  not  attend  court,  nor  furnish  witnesses,  he 
cannot  be  relieved  on  showing  that  he  fears  the  attorney 
was  in  the  interest  of  his  adversary.®  Equity  will  not  re- 
lieve on  the  ground  of  the  absence  of  a  witness  who,  with 
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diligence,  could  have  been  procured,  nor  on  the  ground 
that  a  witness  was  guilty  of  perjury,  nor  because  the  suitor 
was  absentfrom  court;  because  it  is  his  business  to  be  there.  ^ 
Neither  is  a  party  to  be  relieved  because  he  failed  to  prove 
his  defense  for  want  of  the  evidence  of  the  nominal  plaint- 
iff, who,  contrary  to  the  expectations  of  the  defendant,  was 
not  present  at  the  trial.'  Sureties  on  whom  process  was 
served,  and  who  did  not  consult  their  principal,  and  who 
failed  to  interpose  any  defense  cannot  enjoin  the  judgment 
for  usury.  3  A.  was  summoned  as  a  garnishee  in  a  suit  of 
B.  against  C,  and,  having  answered  that  he  owed  C.  a 
specified  sum,  judgment  was  entered  accordingly.  After- 
wards A.  was  summoned  in  a  suit  by  D.  against  0.,  when 
he  again  answered  that  he  owed  C,  the  sum  for  which  judg- 
ment had  already  been  given,  and  a  second  judgment  was 
thereupon  entered  against  A.  and  by  him  was  paid.  When 
the  first  judgment  was  about  to  be  enforced,  A.  sought  to 
enjoin  its  collection  on  the  ground  that  he  had  no  notice  of 
its  rendition  when  he  paid  the  second  judgment,  and  that 
he  was  absent  from  the  State  for  six  weeks  after  being  sum- 
moned in  the  first  action.  But  the  court  thought  that  he 
might  have  known  of  the  first  judgment  by  exercising  the 
slightest  diligence,  and  refused  to  render  him  any  aid.^  One 
who  has  permitted  judgment  by  default  to  be  rendered 
against  him  upon  a  note,  will  not  be  relieved  from  the  judg- 
ment on  the  sole  ground,  that  the  note  was  given  on  a  con- 
dition which  had  failed.* 

g  504.  Receipt  and  Release. — ^Formerly  it  seems  that  a  case 
could  be  reopened  in  equity  upon  the  finding  of  a  receipt  or 
release,  or  other  ^'evidence  of  a  permanent  and  unerring 
nature  to  points  before  in  issue."®  This  exception  to  the 
general  rule  requiring  prudence  and  diligence  on  the  part 
of  the  defendant  is  founded  on  the  case  of  Couniesa  Gains- 
borough  v.  Gifford,  2  Peere  Williams,  p.  424,  in  which  it  is 
said  that  relief  will  be  granted  where  defendant  finds  plaint- 
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i£f's  receipt  which  had  been  lost,  or  if  the  plaintiff's  book 
appeared  to  be  crossed  and  the  money  paid  before  action 
brought.  But  if  this  case  is  to  be  understood  as  granting 
relief  where  the  defense  is  payment  or  release,  upon  any 
other  terms  or  under  any  other  circumstances  than  if  any 
other  kind  of  defense  had  been  made,  it  cannot  be  regarded 
as  the  law  at  the  present  time.  Where  a  person  against 
whom  a  judgment  had  been  obtained,  paid  a  portion  there- 
of, but,  in  an  action  upon  this  judgment,  neglecting  to 
plead  payment,  suffered  the  second  judgment  to  be  recov- 
ered without  the  allowance  of  any  of  his  payments,  it  was 
held  that  neither  he  nor  his  bail  could  be  relieved  in 
equity;  and  that  this  case  formed  no  exception  to  the 
rule  that  relief  will  not  be  granted  * 'against  a  judgment 
at  law  on  the  ground  of  its  being  contrary  to  equity  unless 
the  defendant  in  the  judgment  was  ignorant  of  the  fact  in 
question  pending  the  suit  or  it  could  not  have  been  received 
as  a  defense,  or  unless  he  was  prevented  from  availing 
himself  of  the  defense  by  fraud,  accident  or  the  act  of  the 
opposite  party  unmixed  with  negligence  or  fault  on  his 
part."^  But  where  judgment  was  recovered  against  C.  and 
K.,  and  afterwards  revived  against  K.,  C.  having  died,  it  was 
subsequently  to  such  revivor  successfully  resisted  byK., 
on  the  ground  that  C.  paid  the  judgment  in  his  lifetime, 
of  which  fact  K.  could  not  procure  any  evidence  when  he 
suffered  the  judgment  of  revivor.* 

g  505.  Representatives  of  Deceased  Persons. — It  is 
obvious  that  an  administrator  or  executor  is  not  to  be  held 
to  great  strictness  in  relation  to  a  defense  arising  in  the 
lifetime  of  the  deceased,  without  allowing  the  adverse  party 
to  take  undue  advantage  of  his  necessarily  superior  knowl- 
edge of  the  matters  in  controversy.  The  fact,  that  the  per- 
son seeking  relief  from  a  judgment  is  an  administrator,  is  a 
material  fact  in  considering  the  question  of  laches,  because 
it  is  not  probable  that  he,  with  due  diligence,  could  make 
as  complete  a  defense  as  his  intestate  could,  if  living.^ 
That,  since  the  trial,  the  administrator  has  discovered  wit- 
nesses by  whom  proof  of  payment  can  be  made,  is  a  good 


1  Foster  v.  Wood,  4  Johns.  Ch.  90; 
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ground  for  relief,  for  the  reason  that  he  had  no  means  of 
tracing  the  payment  made  by  the  deceased,  and  is  therefore 
exempted  from  the  rule  that  no  relief  can  be  granted  where 
the  defense  could  be  made  at  law.^  An  administrator  or 
executor,  who,  believing  that  he  has  assets  of  the  estate 
ample  for  the  payment  of  all  its  debts,  suffers  judgment  to 
be  entered  against  him,  will  be  relieved  in  equity,  if  those 
assets  become  insufficient  through  an  unexpected  deprecia- 
tion of  their  value.  Otherwise  he  would  be  made  responsi- 
ble, without  any  fault  on  his  part,  the  defense  arising  sub- 
sequently to  the  judgment  being  one  that  he  could  not 
make  available  in  the  original  cause  by  any  procedure  pro- 
vided at  law.  * 

g  506.  Known  Defenses  Must  be  Made. — All  mat- 
ters, known  at  the  time  of  the  trial  at  law,  or  capa- 
ble of  being  ascertained  by  reasonable  inquiry,  ought 
not  to  be  available  in  a  chancery  suit.  The  subse- 
quent discovery  of  facts  known  to  the  witnesses  called  at 
the  trial,  but  not  known  to  the  parties  calling  them,  is  no 
ground  of  relief.^  There  must  be  an  end  to  litigation. 
That  the  defense  was  not  discovered  until  after  the  former 
trial  is  not  sufficient,  in  the  absen<9e  of  fraud,  accident  or 
mistake,  to  authorize  the  granting  of  a  new  trial  in  equity.* 
Whenever  a  party  asks  a  court  of  equity  to  grant  him  a  new 
trial,  he  must  show  some  reason  for  not  getting  it  at  law.<^ 
In  Virginia,  a  judgment  was  enjoined  on  account  of  a  mis- 
take made  by  the  jury,  the  making  of  such  mistake 
not  being  known  in  time  to  be  made  a  ground  for  a  new 
trial.  ®  That  the  application  for  a  new  trial  at  law  was  not 
heard,  on  account  of  a  sudden  and  unexpected  adjournment 
of  the  court  for  the  term  without  doing  any  business,  and 
before  either  the  applicant  or  his  counsel  could  get  to 
court,  is  a  good  ground  for  relief  in  chancery.  ** 

g  507.  Discovery  after  Judgment. — The  submission  to 
a  trial  of  law  precludes  a  party  from  going  into  equity  to 
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compel  plaintiff  to  disclose  evidence  in  relation  to  any 
matter  of  which  the  defendant  had  any  knowledge  or  inti- 
mation previous  to  the  trial  at  law.  Discovery  cannot  be 
had  after  judgment,  on  the  ground,  that  the  defense  was 
completely  in  the  knowledge  of  the  plaintiff;^  nor  because 
the  defendant  had  a  credit  or  set-off  which  he  had  no  evi- 
dence in  his  possession  to  prove.  It  must  appear,  in  addi- 
tion to  the  fact  that  the  credit  or  defense  can  be  established 
by  the  plaintiff,  that  the  defendant  was  not  aware  of  the 
fact  now  sought  to  be  brought  out,  prior  to  the  trial.*  But 
if  a  party,  exercising  due  prudence  and  diligence,  is  not,  at 
the  trial,  aware  of  a  fact  constituting  a  good  defense,  he 
may,  after  judgment,  if  such  fact  is  to  be  established  only 
by  the  oath  of  his  adversary,  go  into  equity  and  procure  a 
new  trial  and  a  discovery.  **To  preclude  a  party  from  re- 
dress, because  he  has  submitted  to  a  trial  at  law,  without 
going  into  chancery  for  a  discovery,  would  cut  up  this 
branch  of  remedial  justice  by  the  roots  and  oblige  every 
defendant  at  law  to  file  a  bill  of  discovery  in  the  first 
instance.  The  discovery  of  new  matter  after  a  trial  at  law, 
which  was  within  the  knowledge  of  the  plaintiff,  but  of  which 
defendant  had  no  infortnation,  and  nothing  to  lead  him  to 
an  opinion  even  that  matters  were  different  from  the  ostensi- 
ble case  presented  by  the  plaintiff,  is  sufficient  to  authorize 
equitable  relief."' 

g  508.  Negleot  or  Error  of  Counsel. — ^It  is  undoubtedly 
the  true  rule,  that  neither  the  ignorance,  the  blunders  nor 
the  misapprehension  of  counsel,  not  occasioned  by  the  ad- 
verse party,  is  any  ground  for  vacating  a  judgment  or  de- 
cree.* A  court  of  equity  will  not  grant  relief  on  the  ground 
of  rights  lost  by  a  misapprehension  of  the  roles  of  practice,  ^ 


iNorris  u.  Denton,  2  Gal.  378.  Bat, 
it  is  said,  a  party  has  a  right  to  rely 
on  the  presumption  that  his  adver^ 
sary  will  not  commit  peijnry.  If  his 
opponent,  being  called  as  a  witness 
against  himself,  testifies  falsely  and 
thereby  obtains  judgment;  and  it  far- 
ther appears  that  the  losing  party  had 
no  personal  knowledge  of  the  facts, 
and  was  therefore  obliged  to  depend 
on  his  adversary,  the  judgment  will 
be  set  aside  in  equity,  upon  showing 
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nor  because  counsel  was  surprised  at  a  ruling  which  de- 
prived him  of  the  right  of  review  on  appeal.  "It  would  be 
an  extraordinary  interposition  on  the  part  of  a  court  of 
equity,  to  set  aside  a  judgment  obtained  for  aught  that  ap- 
pears to  the  contrary,  after  a  full  and  fair  investigation 
upon  the  merits  before  the  circuit  judge,  merely  upon  the 
ground  that  counsel  had,  by  a  mistake  at  law,  cut  off  his 
right  to  review."^  Neither  will  relief  be  granted  on  the 
ground  that  an  attorney,  through  design  or  ignorance,  mis- 
managed the  defense,  *  or  that  the  client  being  absent  on  ac- 
count of  sickness,  the  counsel  through  a  misapprehension 
of  the  facts,  consented  to  the  decree;'  nor  because  an  error 
was  made  in  preparing  statement  for  new  trial  in  a  tax 
suit,  by  which  error,  the  statement  showed  that  the  I  ap- 
peared before  the  figures  on  the  roll,  when  in  fact  the 
assessment  was  void  for  want  of  such  I.  It  is  the  duty  of 
attorneys  to  prepare  their  statements,  so  as  to  show  such 
errors  of  the  subordinate  court,  as  they  intend  to  rely  on  in 
the  appellate  court;  and  the  failure  to  perform  this  duty  is 
an  omission  so  necessarily  chargeable  to  negligence  and 
want  of  ordinary  care  and  diligence,  that  it  cannot  furnish 
any  ground  for  relief  in  equity.*  In  New  York,  "the 
courts  vacate  judgments  on  motion,  if  shown  to  be  obtained 
by  reason  of  the  ignorance  or  negligence  of  an  attorney, 
and  say  that  they  will  not  allow  a  client  to  be  ruined,  be- 
cause he  has  retained  "an  incompetent,  negligent,  or  un- 
worthy attorney."^ 

g  509.  Rights  Acquired  by  Third  Persons. — Whatever 
is  said  in  this  chapter,  in  relation  to  vacating,  enjoining,  or 
otherwise  interfering  in  equity  with  a  judgment  or  de- 
cree, must,  in  the  absence  of  any  statement  to  the  con- 
trary, be  understood  as  applying  to  a  contest  between  the 
parties  to  the  original  judgment  or  decree,  or  to  persons 
acquiring  under  them  with  notes  of  all  the  facts.  The  prin- 
ciples applicable  after  third  persons  have,  for  valuable  con- 
siderations and  without  notice  of  any  defect,  obtained  rights 
under  one  of  the  parties,  have  not  been  discussed  as  fre- 
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quently  as  could  be  expected  and  cannot  be  considered  as 
finally  settled.     In  relation  to  judgments  obtained  by  some 
fraudulent  device,  in  a  case  where  the  parties  are  properly 
in  court,  third  persons  are  not  to  be  affected  in  their  inter- 
ests based  upon  the  judgment  unless  they  can  be  shown  to 
have  acquired  with  knowledge  of  the  fraud.     But  where  the 
complainant  seeks  to  avoid  the  effect  of  any  judgment  or 
decree,  on  the"  ground  that  no  process  was  in  any  manner 
served  upon  him,  and  that  he  had  no  knowledge  or  notice 
of  the  proceedings,  the  question  arises  whether  he  is  obliged 
to  suffer  all  the  consequences  which  would  result  from  a 
regular  judgment,  because  a  third  party  has  made  outlays 
occasioned  by  his  faith  in  the  judgment  or  decree.     Ke- 
cently  in  California,   proceedings  were  instituted  for  the 
purpose  of  impeaching  a  judgment  for  taxes,  and  annulling 
a  sale  made  thereunder,  on  the  ground  that  the  process  in 
the  tax  suit   was  never  served  on  the  defendant  therein. 
The  Supreme  Court  in  deciding  the  case,  said:  *'The  de- 
fendant being  a  purchaser  for  value  at  a  judicial  sale,  with- 
out notice  of  the  extrinsic  facts  which  are  relied  upon  to 
impeach  the  judgment,   cannot  be  affected  thereby.      No 
principle  is  better  settled  than  that  a  purchaser,  at  a  judicial 
sale,  without  notice  under  proceedings  regular  upon  their 
face,  and  had  in  a  court  of  competent  jurisdiction,   is  not 
affected  by  any  mere  error  of  the  court,  for  which  the  judg- 
ment might  be  reversed  upon  appeal,  nor  for  any  secret 
vice  in  the  judgment,  not  appearing  on  the  face  of  the 
record,  and  which  can  be  made  to  appear  only  by  the  pro- 
duction of  extrinsic  evidence.     He  is  bound  at  his  peril  to 
inquire]  whether  it  sufficiently  appears  on  the  face  of  the 
record,  that  the  court  had  jurisdiction  to  render  the  judg- 
ment, and  whether  there  is  a  valid  execution.     But  nothing 
more  is  required  of  him,  unless  the  plaintiff  in  the  action 
be  also  the  purchaser  at  the  sale,  the  latter  will  not  be 
affected  by  any  mere  error  of  the  court,  even  though  the 
judgment  ^be  afterwards  reversed  for   such  error;  nor  can 
his  rights  be  impaired  by  any  secret  vice  in  the  proceedings 
resulting  from  fraud  or  other  similar  cause,  of  which  he  had 
no  notice.     As  between  the  parties  to  the  action,  a  judg- 
ment fraudulently  obtained,  wUl  be  set  aside  and  held  for 
naught  when  the  fraud  is  made  to  appear.    But  there  would 
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be  no  security  in  titles  acquired  at  judicial  sales  if  the  rights 
of  a  bonajide  purchaser,  without  notice,  could  be  overthrown 
by  subsequent  proof,  that  the  judgment  was  obtained  by 
fraud,  or  that  the  record,  which  showed  a  due  service  on 
the  defendant,  was  in  fact  false.  The  repose  of  titles,  and 
indeed  every  consideration  of  public  policy,  demands  that 
a  purchaser  at  a  judicial  sale,  without  notice,  under  pro- 
ceedings regular  upon  their  face,  and  by  a  court  of  compe- 
tent jurisdiction,  should  be  protected,  as  against  mere 
errors  of  the  court,  and  against  secret  vices  in  the  proceed- 
ings, founded  on  fraud,  accident,  or  mistake,  and  which  can 
only  be  made  to  appear  by  the  proof  of  extreme  facts  not 
appearing  on  the  face  of  the  record.  No  prudent  person 
would  purchase  at  a  judicial  sale  if  he  incurred  the  hazard 
of  losing  his  money  in  case  it  should  be  made  to  appear 
that  the  judgment  was  obtained  by  perjury  or  other  fraudu- 
lent practices,  or  that  the  record  on  which  he  relied  as 
proving  a  service  on  the  defendant,  was  in  fact  false. 
These  propositions  are  too  familiar  to  require  the  citation 
of  authorities  in  their  support,  and  we  have  been  referred 
to  none  which  appears  to  contravene  them,  unless  it  be  two 
cases  decided  by  the  Supreme  Court  of  Iowa."  The  court" 
proceeds  further,  to  declare  in  general  terms  that  as  against 
a  purchase  under  execution  sale,  the  same  rules  and  pre- 
sumptions, apply  in  an  action  in  equity  to  avoid  the  sale, 
as  are  applicable  in  a  collateral  attack  upon  the  judgment.^ 
The  decisions  referred  to  in  Iowa,  declare  that  a  judgment" 
procured  by  the  appearance  of  an  unauthorized  attorney, 
will  be  vacated  in  equity,  though  such  vacation  destroys 
the  rights  acquired  by  a  bona  fide  purchaser  without  notice. 
The  court  in  California  not  being  called  upon  to  decide  the 
precise  question  involved  in  these  cases,  speaks  of  theii*  doc- 
trine as  follows:  ''If  an  unauthorized  appearance  by  an 
attorney  for  a  non-resident  defendant,  who  was  not  served 
with  process,  can  afterwards  be  shown  to  invalidate  the  title 
of  a  bona  fide  purchaser  without  notice,  at  the  execution 
sale,  it  stands  so  far  as  I  am  aware,  as  a  solitary  exception 
to  the  general  rule,  and  the  doctrine  ought  not  to  be  further 
extended."    It  is  here  intimated  that  he  who  buys  when 

Reeve  v.  Kennedy,  in  which  the  opinion  of  the  court  written  by  Judge 
Crockett,  was  filed  April  12,  1872. 
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the  defendant  is  ostensibly  in  court  attending  to  his  inter- 
ests by  the  means  with  which  those  interests  are  commonly 
protected,  may  possibly  take  his  title  accompanied    with 
perils,  which  cannot  attach  themselves  where  the  defendant 
is  not  in  any  manner  represented  in  the  progress  of  the 
caase.    If  a  distinction  can  be  made  in  the  two  classes  of 
cases,  it  should  be  in  favor  of  the  party  who  purchased 
under  the  judgment  in  the  case  where  an  attorney  has  ap- 
peared; for  if  any  court  has  the  power  to  take  and  exercise 
jurisdiction  over  a  defendant  in  no  manner  served  with  pro- 
cess, and  in  any  event  to  bind  him  by  its  judgment,  then  it 
surely  cannot  be  that  the  appearance  of  an  attorney  presuming 
to  act  for  such  defendant,  cannot  divest  the  court  of  its  juris- 
diction.    But  while  the  decisions  made,'jWhere  an  unauthor- 
ized attorney  has  appeared,  and  that  made  in  California,  in 
the  absence  of  service,  where  no  attorney  had  appeared, 
may  not  be  necessarily  inconsistent  that  they  cannot  both 
stand.      It  is   obvious  that  the  reasoning   on  which  the 
decisions  in  Iowa  were  based,  would,  if  applied  to  the  case 
arising  in  California,  have  led  to  a  different  result  from  that 
attained  in  the  case  of  Beeve  v.  Kennedy.    The  Iowa  cases 
adopt  the  reasoning  of  the  Supreme  Court  of  the  United 
States  in  SheUony,  Tiffin  (6  How.  U.  S.  163).     In  that  case 
the  effect  of  a  judgment  against  one  L.  P.  Perry,  was  drawn 
in  question.     An  attorney,  inadvertently  and  without  any 
fraud  or  collusion,  appeared  for  L.  P.  Perry.     A  regular 
trial  was  had,  there  being  other  defendants  who  were  prop- 
erly in  court,  and  a  judgment  was  obtained  for  $7,560. 
Execution  having  issued,  the  property  of  L.  P.  Perry  was 
sold  to  Samuel  Anderson.    The  court  said:  ''In  this  case, 
L.  P.  Perry  was  not  amenable  to  the  jurisdiction  of  the 
court,  and  did  no  act  to  authorize  the  judgment.     He  can- 
not, therefore,  be  affected  6y  U,  or  by  any  proceedings  under 
it.     The  judgment  being  void  for  want  of  jurisdiction  in  the 
court,  no  right  passed  to  Samuel  Anderson  under  the  mar- 
shal's sale."    After  quoting  this   case,  the  court  in  Iowa 
said,  "  It  cannot  validate  a  judgment  void  for  want  of  juris- 
diction, that  there  has  been  a  sale  under  it."^ 
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g  510.  Innoodiit  Purchaser. — ^A.,  holder  of  a  senior 
mortgage,  was  summoned  as  a  defendant  in  an  action  to 
foreclose  a  junior  mortgage.  The  summons  served  stated 
that  a  foreclosure  would  be  taken  subject  to  A.'s  lien. 
He  was  therefore  advised  that  he  need  not  appear.  A  de- 
cree was  taken  without  saving  his  rights,  and  a  sale  was 
made  under  such  decree.  A.,  hearing  three  years  after- 
wards, of  the  decree  and  sale,  endeavored  to  have  them  set 
aside.  The  court  held  that  the  decree  being  regular  on  its 
face,  protected  the  innocent  purchaser,  and  that  A.'s  only 
remedy  was  against  the  plaintiff  and  his  solicitor.^ 

g  511.  Relief  after  Denial  in  Motion  at  La-w. — Courts 
of  law,  in  some  instances,  may  determine,  on  motion,  appli- 
cations of  which  courts  of  equity  would  also  take  cogni- 
zance, if  the  matter  were  brought  before  them  in  an  inde- 
pendent action.  In  such  cases,  the  summary  disposition  of 
a  question  upon  motion,  resulting  in  a  denial  of  the  relief 
claimed,  does  not  preclude  the  party  from  obtaining  the  aid 
of  chancery.  Thus,  though  the  right  to  set  off  one  judg- 
ment against  another  is  strictly  an  equitable  right,  yet 
courts  of  law  may  recognize  and  enforce  it;  but  a  refusal  by 
a  court  of  law  to  allow  the  set-off,  after  full  consideration  of 
all  the  rights  and  equities,  is  no  bar  to  a  bill  in  equity  for 
an  injunction  and  a  set-off.'  Upon  the  same  principle,  the 
denial  of  a  motion  to  open  a  judgment,  does  not  preclude 
a  court  of  equity  from  subsequently  granting  the  relief  de- 
nied at  law.  The  decision  of  such  motion  is  not  such  a  res 
ctdjudicata  as  precludes  equiiy  from  re-examining  the  ques- 
tion. The  opening  of  a  judgment  in  a  court  of  law  is  always 
ex  gratia,  while  restraining  the  plaintiff  from  proceeding  on 
the  judgment  is,  in  equity,  a  matter  of  right.  The  facili- 
ties for  investigating  the  issues  presented  in  the  motion  are 
usually  better  in  equity  than  at  law.' 

g  512.  Parties  "who  may  obtain  Relief. — No  person 
will  be  permitted  to  proceed  in  equity  against  a  judgment 
or  decree  to  which  he  was  not  a  party,  and  which  did  not, 
at  its  rendition,  affect  any  of  his  rights.     If  the  parties  to 


1  Hamlin  v.  McOahill,   Clarke  Ch. 
249. 

s  Simpson  v.  Hart,  14  Johns.  63. 
3  Simpson  V.  Hart,   14  Johns.  63; 


and  Wistar  v.  McManes,  64  Penn.  St. 
318;  Traett  v.  Wainwright,  4  Gilm. 
418;  Conira,  Critchfield  v.  Porter,  3 
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an  adjudication  are  satisfied  with  it,  no  outside  persons  will 
be  permitted  to  intermeddle  with  it,  at  law  or  in  equity. 
The  grantee  of  land  charged  with  a  judgment  lien  at  the 
date  of  the  grant,  cannot  have  the  judgment  set  aside  for 
fraud,  *  nor  can  he,  in  any  manner,  inquire  into  the  consid- 
eration of  the  judgment  for  the  purpose  of  impeaching  or 
avoiding  it. '  Having  taken  the  land  subject  to  a  lien,  of 
which  the  grantor  made  no  complaint,  the  grantee  must 
abide  by  that  lien,  unless  he  can  show  that  it  was  procured 
by  fraud  and  designed  ^nd  calculated  to  prejudice  him  as  a 
subsequent  purchaser.^  If  an  applicant  seek  to  open  a 
judgment  on  the  ground  that  it  is  in  fraud  of  his  rights  as  a 
creditor  of  the  judgment  debtor,  he  will  not  be  listened  to 
until  he  has  made  his  own  debt  certain  and  indisputable  by 
a  judgment  against  his  alleged  debtor.^ 

g  513.  Infancy. — ^A  judgment  against  an  infant  is  not 
void.  ^  The  usual  practice  is  to  insert  a  provision  allowing 
an  infant  a  day  after  he  comes  of  age,  to  show  cause  against 
a  decree  pronounced  against  him.  And,  except  where  the 
practice  has  been  changed  by  introducing  a  modification  of 
the  common  law  in  this  respect,  the  omission  of  this  clause 
is  an  error  which  will  undoubtedly  be  corrected  on  appeal. 
According  to  some  of  the  authorities,  the  right  to  show 
cause  against  a  decree  is  the  absolute  right  of  every  infant 
defendant;  a  right  which  is  not  taken  away  by  the  omission 
to  provide  for  it  in  the  decree,  and  which  may  be  enforced 
by  bill  of  review  or  by  original  bill,  showing  that,  upon  the 
facts,  the  original  decree  is  improper.  •  But  the  better 
opinion  is  that  ''an  infant  defendant  is  as  much  bound  by 
a  decree  in  equity  as  a  person  of  full  age;  therefore,  if  there 
be  an  absolute  decree  made  against  a  defendant  who  is  un- 
der age,  he  will  not  be  permitted  to  dispute  it,  unless  upon 
the  same  grounds  as  an  adult  might  have  disputed  it,  such 


iMarrinert?.  Smith,  27  Cal.  649. 

s  French  v.  Shotwell,  5  Johns.  Gh. 
i554;  same  case,  6  Johns.  235. 

3Shufelt  V.  Shufelt,  9  Piu.  137. 

^Wintringam  v.  Wintringam,  20 
Johns.  296;  Wiggins  v.  Armstrong,  2 
Johns.  Ch.  144;  Angell  v.  Draper,  1 
Vem.  399;  Shirley  v.  Watts,  3  Atk. 
200;  Bonnet  v.  MusgraTe,  2  Ves.  51. 


» Martin  v.  Weyman,  26  Tex.  460. 
Fulbright  v.  Cannefox,  30  Mis.  425; 
Townsend  v.  Cox,  45  Mis.  401;  Por- 
ter V.  Robinson,  3  A.  E.  M.  254. 

6 Harris  v.  Youman,  1  Hoffman  Gh. 
178;  Kachenbeiser  V.  Beckert,  41  lU. 
173;  Richmond  v.  Taylenr,  1  P.  Wms. 
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as  fraud,  collusion  or  error." ^  An  absolute  decree  against 
an  infant  Is,  at  least,  so  far  binding  on  him,  that  he  can  neither 
by  bill  of  review,  nor  by  an  original  bill,  nor  by  any  other  pro- 
ceeding, impeach  "it  so  as  to  prejudice  the  interests  of  a  bona 
fde  purchaser  without  notice.  This  is  equally  true,  whether 
the  judgment  or  decree  is  sought  to  be  set  aside  on  the 
ground  that  there  was  error  in  the  judgment  of  the  court  in 
not  giving  a  day  to  show  cause,  or  error  in  other  respects 
in  the  judgment  rendered;*  or  whether  the  judgment  or, 
decree  was  obtained  by  the  guardian  or  other  representative 
of  the  infant,  for  the  purpose  of  defrauding  him  of  his 
estate.* 

g  514.  Where  there  is  no  Ipjury . — A  proceeding  in  the 
courts  of  a  sister  State,  confessedly  illegal,  out  of  which  no 
injurious  consequence  is  flowing,  and  which  no  attempt 
is  made  to  enforce,  cannot  be  made  the  foundation  of  an 
action  in  the  courts  of  this  State  to  have  it  declared  void. 
This  decision  was  made  in  New  York,  upon  an  action 
brought  there,  to  annul  a  decree  of  divorce  rendered  in 
Michigan,  without  any  service  of  process  upon  the  husband 
who  was  a  resident  of  the  former  State.  The  relief  was 
refused  "because  the  matter  can  be  ascertained  to  be  illegal 
by  reference  to  the  books,  as  well  as  by  getting  the  opin- 
ion of  this  court  upon  it."*  In  California,  a  judgment  en- 
tered by  default  by  a  clerk  in  the  absence  of  authority 
will  not  be  restrained  in  equity,  because  the  court  can,  at 
any  time,  upon  motion,  arrest  the  process  based  upon  such 
judgment.' 

g  515.  Time  to  Apply. — ^In  Illinois,  it  has  been  held 
that  in  those  cases  where  the  service  of  process  is  construc- 
tive and  the  law,  on  that  account,  allows  the  defendant  a 
specified  time  to  appear  and  have  the  judgment  opened  to 
make  a  defense  on  the  merits,  the  time  for  prosecuting  a 
bill  of  review  or  a  writ  of  error  does  not  run  against  the 
defendant  until  the  judgment  has  been  made  final  in  fact  as 
well  as  in  form,  by  the  lapse  of  the  time  granted  him  by 
statute  in  which  to  apply  to  set  it  aside.  ^ 


iDan.  Gh.  Pr.  205;  Balston  v. 
Lahee,  8  Iowa,  23. 

JJoyoe  V.  McAvoy,  31  Cal.  273; 
Bennett  v.  HamilL  2  Scho.  &  Lef.  p. 
575. 


sGwinn  v.  Williamg,  30  Ind.  374; 
Wright  u.  Miller,  1  Sanf.  Ch.  103. 
4  Hill  V.  HiU,  28  Barb.  23. 
6  Chipman  v.  Bowman,  14  Gal.  157. 
6  Lyon  V.  Bobbins,  46  lU.  277. 
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g  516.  The  general  rule  that  he  who  seeks  equity  must 
do  equity,  is  applicable  to  all  complainants  seeking  relief 
from  judgments  against  them.  Courts  of  equity  never  in- 
terpose to  wrest  from  any  party  any  legal  advantage  he 
may  have  gained,  without  requiring  his  adversary  to  do 
complete  justice,  either  by  paying  the  amount  due  or  by 
submitting  to  any  other  order  of  the  court  which  may  be 
necessary  to  adjust  the  rights  of  the  parties  with  each  other, 
according  to  fair  dealing  and  good  conscience.  ^ 

1  Greed  v,  Somggs,  1  Heiskell,  590;  Beeves  v.  Cooper,  1  Beas.  Ch.  223. 
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g  624.  As  Conclusive  as  other  Judgments. 

g  625.  Want  of  Jurisdiction  makes  Void. 

g  526.  Adjournment  without  day. 

g  627.  No  Presumptions  of  Jurisdiction. 

g  528.  Judgments  against  Persons  under  common  name. 

g  6^.  Ministerial  Officers  acting  under  Void  Judgments. 

g  530.  Judicial  Oi&cers  acting  without  authotlty. 

g  631.  Tribunals  acting  Judicially. 


g  517.  Chief  Distinction.— The  chief  distinction  be- 
tween judgments  pronounced  by  courts  of  record  and  those 
pronounced  by  courts  not  of  record,  arises  from  the  pre- 
sumption of  law  that  the  former  courts  act  within  their  juris- 
diction, while,  so  far  as  jurisdiction  is  concerned,  no  pre- 
sumption is  indulged  in  favor  of  the  latter.  Whoever  relies 
upon  the  judgment  of  a  court  of  special  jurisdiction,  must 
establish  every  fact  necessary  to  confer  jurisdiction  upon 
the  court.  The  proceedings  of  all  courts  not  of  record, 
must  be  shown  be  to  within  the  powers  granted  to  them  by 
law,  or  such  proceedings  wiU  be  entirely  disregarded.  The 
acts  of  these  two  classes  of  courts  have  been  properly 
likened  to  the  acts  of  general  agents  and  the  acts  of  special 
agents.  The  former  are  to  be  regarded  as  valid  in  all  cases 
to  the  extent  that  all  persons  relying  upon  them  need  show 
nothing  beyond  the  general  grant  of  authority;  while  the 
latter,  to  be  binding,  must  first  be  shown  to  fall  within  the 
limits  of  a  special  or  restricted  grant.  ^    There  is  a  further 


1  Clark  V.  Holmes,  1  Dong.  Mich. 
390;  Sean  v.  Terry,  26  Conn.  273; 
Shuflelt  V.  Bncklej,  45  111.  228;  Stan- 
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27  Md.  219;  O.  &.  M.  R.  It.  Co.  v. 
Shultz,  31  Ind.  150;  Thompson  v, 
Multnomah  Coonty,  2  Oregon,  34. 
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distinction  in  regard  to  the  proceedings  of  these  two  classes 
of  courts,  arising  from  the  fact  that  courts  of  special  juris- 
diction have  no  record,  and  therefore  no  unimpeachable 
memorial  of  their  transactions.  Any  statement  in  relation 
to  jurisdiction  found  among  the  papers,  minutes  or  other 
written  matter  kept  by  these  courts,  seems  to  be  but  prima 
fcude  evidence;  in  opposition  to  which  it  may  be  shown  by 
any  satisfactory  means  of  proof  that  the  authority  of  the 
court  did  not  extend  over  the  matter  in  controversy,  nor 
over  the  parties  to  the  suit.  ^ 

g  518.  Evidence  to  Support. — ^The  necessity  of  affirma- 
tively establishing  the  jurisdiction  of  courts  of  record,  by 
evidence  aliunde,  can  never  arise,  while  the  authority  of 
those  courts  is  always  presumed.  No  doubt  a  case  of  a<;tual 
jurisdiction  might  exist  in  an  inferior  court  at  the  rendition 
of  the  judgment,  without  the  evidence  necessary  to  make 
the  jurisdiction  apparent  in  collateral  proceedings  being 
preserved  among  the  records.  Yet  general  expressions  used 
in  many  cases  indicate  that,  when  the  judgment  of  a  court 
not  of  record  is  offered  in  evidence,  for  any  purpose,  it 
must  appear /rom  inspection  of  the  records,  that  jurisdiction 
existed.*  These  expressions  were  mainly,  if  not  exclu- 
sively, made  in  reference  to  a  state  of  facts  out  of  which 
the  question  of  supporting  judgments  of  inferior  courts  by 
means  of  aliunde  proof  of  jurisdictional  facts,  could  not 
arise.  In  California,  the  question  has  been  directly  in- 
volved and  decided,  in  a  decision  in  which  the  rule  that 
jurisdiction  must  be  apparent  on  the  face  of  the  proceed- 
ings was  limited  to  those  jurisdictional  facts  which  the  law 
directs  the  court  to  set  forth  on  its  records.  Any  other  fact 
essential  to  jurisdiction  may  be  established  by  evidence 
aliunde, ' 

g  519.  Recital  in  Docket. — The  recital  in  the  docket  of  a 
justice  of  the  peace,   that  "summons  was  returned  duly 


lEowley  v.  Howard,  23  Cal.  401; 
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served,"  is  a  mere  conclusion  of  law,  adding  nothing  to  the 
effect  of  the  officer's  return.  That  return  is  as  much  a  part 
of  the  record  as  the  docket.  If  it  fail  to  show  service,  a 
recital  in  the  docket  based  upon  it  cannot  give  validity  to 
the  judgment.^ 

§  520.  Justices'  Courts. — ^It  seems  to  have  been  pre- 
sumed at  common  law,  that  justices  of  the  peace  proceeded 
lawfully  and  had  acquired  jurisdiction  over  the  defendant, 
until  the  contrary  appeared.*  In  some  of  the  United  States, 
the  records  of  justices  are  considered  as  entitled  to  the  same 
absolute  verity  as  the  records  of  other  courts;  and  no 
evidence  is  admitted  to  impeach  them  collaterally,  though 
offered  for  the  purpose  of  showing  want  of  jurisdiction  over 
the  defendant.^ 

§  521.  Service  of  Process. — ^To  confer  jurisdiction  on 
a  court  not  of  record,  the  process  must  be  properly  served. 
A  judgment  founded  on  a  service  of  process,  made  by  a 
constable  having  no  authority  to  serve  it,  is  void.^  So  is  a 
judgment  founded  upon  a  return  signed  "E.  C,  Deputy 
Sheriff,"  as  the  law  does  not  recognize  the  act  of  a  deputy 
sheriff,  except  for  and  in  the  name  of  his  principal.  ^  Where 
the  return  of  the  constable  shows  that  the  summons  has 
been  served  in  the  township  in  which  the  suit  was  com- 
menced, and  the  justice  acting  on  such  return  enters  judg- 
ment, such  judgment  cannot  be  collaterally  avoided  by 
showing  that  the  defendant  resided  in  another  township;^ 
but  where  the  record  fails  to  establish  that  the  defendant 
was  sued  or  served  with  summons  in  the  proper  township, 
a  judgment  by  default  is  void.  '^  In  Texas,  it  has  been  de- 
cided that  the  issuing  and  serving  of  the  writ  give  a  jus- 
tice of  the  peace  jurisdiction;  and  that,  therefore,  a  judg- 
ment is  not  void,  though  prematurely  rendered  before  the 
time  mentioned  in  the  citation.®     But,   a  judgment    by 
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default  where  the  summons  issued  by  a  justice  required 
less  time  for  the  defendant  to  appear  than  was  provided  by 
statute,  has  been  adjudged  to  be  Toid.  ^ 

g  522.  Facts  Authorizing  Process.  —  Sometimes,  cer- 
tain facts  are  required  to  be  proved  to  a  court  of  limited 
jurisdiction  as  a  ground  for  the  issuing  of  process.  In  such 
case  the  tribunal  must  necessarily  judge  for  itself  upon  the 
sufficiency  of  the  proof  offered.  If  there  be  any  evidence, 
though  slight  and  inconsiderable,  having  a  legal  tendency 
to  prove  the  necessary  facts,  the  process  will  be  held  valid 
until  the  action  of  the  court  in  issuing  it  be  set  aside  by 
some  direct  proceeding.  But  if  there  be  an  entire  absence 
of  proof,  the  process  is  void.  In  the  one  case  there  is  a 
mere  error  of  judgment,  in  the  other  a  want  of  any  matter 
upon  which  the  court  is  authorized  to  act.^ 

g  523.  Whenever  the  jurisdiction  of  a  court  not  of  record 
depends  on  a  fact  which  the  court  is  required  to  ascertain 
and  settle  by  its  decision,  such  decision,  if  the  court  has 
jurisdiction  of  the  parties,  is  conclusive  and  not  subject  to 
any  collateral  attack.''  Thus,  where  the  Surrogate,  in  New 
York,  was  empowered  to  appoint  guardians  for  minors 
residing  in  the  county  wherein  the  court  was  held;  and  a  peti- 
tion was  presented,  stating  that  A.  B.  was  such  a  minor,  and 
without  any  guardian,  and  upon  the  hearing  of  such  petition 
evidence  was  given  in  relation  to  the  residence  of  the  minor, 
and  an  appointment  thereupon  made,  it  was  subsequently 
considered  that  the  jurisdictional  fact  of  residence  was 
thereby  established,  so  that  the  appointment  could  not  be 
collaterally  assailed  by  proving  that  A.  B.  did  not  reside  in 
the  county.* 

g  524.  As  Conclusive  as  other  Judgments. — When  a 
court  of  special  jurisdiction,  having  authority  to  decide  the 
matter  in  controversy,  acquires  jurisdiction  over  the  parties 
to  the  suit,  its  judgment  is  final  and  conclusive,  unless  re- 
versed by  some  appellate  court.     Such  judgment  cannot  be 
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overhauled  or  controverted  in  any  original  suit,  at  law  or  in 
equity.  Its  merits  can  nowhere  be  collaterally  investigated. 
No  error,  however  palpable,  will  vitiate  it.^  *'An  inferior 
court  having  acquired  jurisdiction,  the  same  intendments 
will  be  made  in  its  favor  as  in  the  case  of  superior  courts."* 
Courts  not  of  record  are  like  special  agents,  we  "must  see 
their  authority"  before  regarding  their  decisions  as  lawful; 
but,  seeing  it,  we  are  to  respect  it.  Their  authority  is  not 
the  less  certain  because  specified  and  confined. ^  "It  is 
well  settled,  that  when  the  jurisdiction  of  a  court  of  limited 
and  special  authoriiy  appears  upon  the  face  of  its  proceed- 
ings, its  action  cannot  be  collaterally  attacked  for  mere 
error  or  irregularity.  The  jurisdiction  appearing,  the  same 
presumption  of  law  arises,  that  it  was  rightly  exercised,  as 
prevails  with  reference  to  the  action  of  a  court  of  superior 
and  general  authority.^ 

g  525.  Want  of  Jurisdiction  makes  Void. — ^A  limited 
tribunal,  taking  upon  it  the  exercise  of  jurisdiction  not  be- 
longing to  it,  its  decision  is  a  nullity,  from  which  there 
need  not  be  an  appeal.'  Judgment  of  a  justice  in  a  sum 
exceeding  his  jtirisdiction,  is  void.^ 

g  526.  A^oumment  -without  Day. — ^A  justice  who  ad- 
journs a  cause  without  specifying  the  hour  of  the  day  nor 
the  place  to  which  it  is  adjourned,  thereby  loses  jurisdiction 
over  the  parties,  and  a  judgment  subsequently  rendered  by 
him  is  invalid.  ** 

§  527.  No  Presumptions  of  Jurisdiction. — ^As  nothing 
can  be  presumed  in  favor  of  the  jurisdiction  of  a  justice  of 
the  peace,  the  matters  requisite  to  authorize  service  of  sum- 
mons by  publication  must  affirmatively  appear.  If  the 
statute  provides  that  before  ordering  summons  to  be  pub- 
lished, it  must  appear  that  plaintiff  has  a  good  cause  of 


iJRelyea  v.  Ramsey,  2  Wend.  602; 
Boosevelt  v.  KeUogg,  20  Johns.  2G8; 
Bemal  v.  Lynch,  36  Cal.  136;  Grees  y. 
Shannon,  2  Watts,  71;  Dakin  v.  Hud- 
son, 6  Cow.  221;  Sheldin  v.  Wright,  1 
Seld.  497;  Mitchell  v.  Hawley,  4 
Denio,  416;  Wookra£f  v.  Cook,  2  Ed. 
Ch.  262. 

s  Thompson  t?.  Multnomah  County, 
2  Oregon,  34. 


sMoEenzie  v.  Bamsay,  1  Bailey » 
457. 

^Comstock  V.  Crawford,  3  Wall.  396; 
Long  V,  Burnett,  13  Iowa,  28;  15  Iowa, 
213. 

sAtt'y  Gen'l  v.  Lord  Hotham,  1 
Turn.  &  R.  219;  Briscoe  v.  Stephens, 
2  Bing.  213. 

8  Jones  V.  Jones,  3  Dot.  360;  Hinds 
u.  WilUs,  13  S.  &  R.  213. 

iCrandall  v.  Bacon,  20  Wis.  639. 
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action;  and  the  only  showing  on  the  subject  is  an  affidavit 
stating  in  general  terms  ''that  a  good  canse  of  action  ex- 
ists/' this  is  insufficient,  and  the  judgment  procured 
thereby  is  a  nullity.^ 

g  528.  When  two  or  more  persons  are  associated  in 
business,  in  California,  under  a  common  name,  the  statute 
authorizes  suit  to  be  brought  against  them  in  such  name. 
Under  this  statute  complaint  was  filed  against  the  ''Inde- 
pendent Company."  The  summons  was  issued  against  the 
Independent  Tunnel  Company,  and  was  returned  served  on 
"E.,"  a  member  of  the  Independent  Company.  Judgment 
entered  against  the  Independent  Tunnel  Company  was  held 
to  be  void,  on  the  ground  that  the  record  failed  to  show 
any  suit  or  service  on  the  last  named  company.' 

g  529.  Officers  Acting  under  Void  Judgment. — Ques- 
tions in  regard  to  the  responsibility  of  officers  for  acts  done 
by  virtue  of  process  issued  upon  void  judgments,  arise  more 
frequently  out  of  the  proceedings  of  courts  not  of  record 
than  out  of  proceedings  in  the  higher  courts.  A  void 
judgment  entered  in  one  of  the  inferior  courts  has,  no 
doubt,  sometime  been  treated  as  incapable  of  being  a 
justification  for  any  act  done  under  it,  either  by  the  parties 
or  by  any  officer  of  the  court.*  But  the  general  rule  seems 
now  to  be  almost  universally  acknowledged  and  enforced, 
that  an  officer,  acting  under  process,  regular  and  valid  on 
its  face,  and  issued  by  a  court  which  might  lawfully  exer- 
cise jurisdiction  over  the  subject  matter  of  the  action,  is 
protected  although  the  court  had  no  jurisdiction  over  the 
defendant,  wiless  the  officer  had  notice  of  that  fact.^ '  It  is 


1  Little  V.  Currie,  5  Nev.  90;  Forbes 
V,  Hyde,  31  Gal.  853;  Bicketson  v. 
BichardBon,  26  Gal.  153. 

^King  V,  Bandall,  33  Gal.  318. 

3  Yates  V.  Lansing,  9  Johns.  424; 
Terry  v,  Huntingdon,  Hardr.  480; 
Gase  of  the  Marshalsea,  10  Goke,  68; 
Wise  V.  Withers,  3  Granch.  331;  Mills 
V,  Martin,  19  Johns.  35;  Woodward  v. 
Faine,  15  Johns.  493. 

4  Harmon  v.  Gould,  1  Wright  Ohio, 
709;  Taylor  v.  Alexander,  6  Hamm. 
145,  Goon  V.  Gongdon,  12  Wend.  496; 
Sheldon  v.  Van  Bnakirk,  2  Goms.  473; 
Dominic  v.  Ecker,  3  Barb.  19;  Noble 


V.  Holmes,  5  Hill.  194;  Hargetv.  Black- 
shear,  Taylor  N.  G.  107;  Damon  v. 
Bryant,  2  Pick.  411;  Olay  v.  Gaperton, 
1  Monr.  10;  Gomell  v.  Barnes,  7  Hill. 
35;  McLean  v,  Gook,  23  Wis.  364; 
Dynes  v.  Hoover,  20  How.  U.  S.  65; 
McDonald  r.  Wilkie,  13  lU.  22;  Shaw 
V.  Davis,  55  Barb,  389;  Whipple  v. 
Kent,  2  Gray,  410;  Ghurchill  v, 
Ghurchill,  12  Verm.  661;  MiUer  i\ 
Grice,  1  Bich.  147;  State  v.  Grow,  6 
£ng.  642;  Higdon  v.  Gonway,  12  Mo. 
295;  Gamp  v,  Mosely,  2  Florida,  171; 
Campbell  v,  Webb,  11  Md.  471. 
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said  that  when  the  want  of  jurisdiction  arises  from  a  fact  of 
public  notoriety  which  may  legally  be  presumed  to  be  in 
the  officer's  knowledge,  he  is  not  protected  by  his  process.' 
Some  cases  in  New  York  deny  the  responsibility  of  officers 
although  they  knew  of  the  facts,  from  which  it  appeared  that 
the  court  had  no  jurisdiction  of  the  person  of  the  defendant,' 
or  of  the  subject  matter  of  the  controversy.'*  But  no  doubt 
an  officer  acting  under  process  issued  in  a  case  of  which  the 
court  could  not,  in  any  circumstances,  have  jurisdiction,  is 
liable  as  a  trespasser.^ 

g  530.  Judicial  Officers  Acting  -without  Authority. 
While  judicial  officers,  whether  of  superior  or  of  inferior 
courts,  are  not  responsible  for  any  errors  of  judgment  made 
by  them  while  acting  within  their  jurisdiction,  *  they  are, 
when  assuming  to  act  beyond  the  scope  of  their  authority  res- 
ponsible as  trespassers.  *  If  a  complaint  states  facts  sufficient 
to  give  jurisdiction  to  a  judicial  officer,  with  whom  it  is 
filed  he  is  not  responsible  for  any  acts  done  under  it, 
though  it  afterwards  appears  that  the  complaint  is  untrue, 
and  that  the  jurisdictional  averments  therein  are  false.''  A 
justice  of  the  peace,  who  enters  judgment  and  issues  execution 
against  a  defendant,  not  served  with  summons,  there  being 
no  return  showing  such  service,  and  no  appearance  by  de- 
fendant, is  liable  as  a  trespasser  for  acts  done  under  the 
execution.  * 

g  531.  We  have  shown,  in  this  chapter,  that  the  decisions 
of  courts  not  of  record,  are  conclusive  upon  all  questions 
which  such  courts  have  jurisdiction  to  decide;^  and  that  the 
judges  of  such  courts,  like  those  of  higher  judicial  tribunals. 


1  Batchelder  v.  Currier,  46  N.  H. 
460;  Parker  v.  Wallrod,  16  Wend. 
518. 

«  Webber  v.  Gay.  24  Wend.  485. 

8  People  V.  Warren,  5  Hill.  440. 

^Howard  v.  Clark,  43  Mo.  344. 

SMiUer  v.  Seare,  2  Bl.  Bep.  1141; 
Yates  V.  Lansing,  9  Johns.  424;  Phelps 
V,  Sill,  IDay,  315 ;  Lining  v.  Bentham, 
2  Bay.  1;  BnsheU's  case,  1  Mod.  119; 
Hamond  v.  HoweU,  1  Mod.  184;  2 
Mod.  218;  Downing  v.  Herriok,  47 
Me.  462;  Dodswell  v.  Impey,  1  B.  & 
C.  163;  Ela  v.  Smith,  5  Gray  135; 
Bnmham  v.  Steven,  33  N.  H.  247; 


Moor  V,  Ames,  3  Cai.  170;  Butler  v. 
Potter;  17  Johns.  145. 

•  Blood  V.  Sayre,  17  Verm.  60$^; 
Houlden  v.  Smith,  14  Ad.  &.  £1.  N.  S. 
t541;  Pease  v.  Clayton,  1  Best  &  Smith, 
658;  BeviU  v.  Pettit,  3  Met.  Ky.  314; 
Cahoon  v.  Speed,  2  Jones,  133; 
Knowles  v.  Davis,  2  Allen,  61 ;  Piper 
u.  Pearson,  2  Gray,  120;  Wise  u. 
Withers,  3  Cranch.  331. 

iLowther  v.  Earl  of  Bandor,  8 
East.  113. 

sinoB  V.  Winspear,  18  Cal.  397; 
Tobin  V.  Addison,  2  Strob.  3. 

•  See  ii  523-4. 
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may  decide  upon  all  matters,  properly  before  them,  without  the 
danger  of  being  made  responsible  for  any  errors  of  judgment/ 
A  large  number  of  persons  and  of  tribunals,  not  ordinarily 
spoken  of  as  ** judges,"  nor  as  "courts,"  are  nevertheless 
authorized  to  investigate  and  determine  certain  questions. 
Their  authority  in  this  respect  is  judicial;  and  their  deter- 
minations are  conclusive,  until  set  aside  by  some  competent 
authority.  They  can  not  be  made  liable  for  errors  in  de- 
ciding. Their  jurisdiction,  like  that  of  other  courts  not  of 
record,  must  always  be  affirmatively  shown  to  impart  valid- 
ity to  their  decisions.  As  a  general  rule,  whenever  any 
person,  or  persons,  have  authority  to  hear  and  determine 
any  question,  their  determination  is,  in  effect,  a  judgment 
having  all  the  incidents  and  properties  attached  to  a  similar 
judgment  pronounced  in  any  regularly  created  court  of  lim- 
ited jurisdiction  acting  within  the  bounds  of  its  authority. 

iSee  $  530. 


Note.— The  following  officers  and 
tribunals  have  been  held  to  act  jadi- 
cially  in  certain  cases,  and  their  de- 
cisions treated  as  possessing  the  eame 
effect  as  the  judgments  of  courts  not 
of  record,  and,  therefore,  as  not  being 
liable  to  any  collateral  attack,  except 
for  want  of  jurisdiction :  Board  of  Pilot 
Commissioners  (Down  v.  Lent,  6  Cal. 
94);  Board  of  Supervisors  determin- 
ing necessity  for  new  official  bond 
(People  V.  Supervisors,  10  Gal.  344) ; 
Benevolent  and  other  associations  de- 
termining questions  involving  the 
rights  of  their  members;  (Black  and 
Wliitesmith*s  Society  v.  Vandyke,  2 
Wheat.  309;  Anacosta  Tribe  r.  Mur- 
back,  13  Md.  91;  Commonwealth  v. 
Pike  Ben.  So.,  8  Watt's  1  S.  247); 
Commissioners  appointed  to  decide 
whether  an  execution  should  run 
against  the  body  of  the  defendant 
(Howe  V.  Newbegin,  34  Me.  15); 
Commissioners  of  County  locating 
public  highway  (State  u.  Augusta,  46 
Me.  127);  College  Orders  (Rex  v, 
Grundon,  1  Cowp.  315);  Church 
Tribunals  (Church  v.  WithneU,  3Pai. 
296;  Gable  v.  Miller,  10  Pai.  927;  Ger- 


man Bef.  Church  v.  Seitber,  3  Barr. 
291;  Shannon  v.  Frost,  3  B.  Monr. 
258;  Forbes  v.  Eden,  1  Scotch  &  Dir. 
App.  618;  Chase  v.  Cheney,  Jan.  Term 
1871  of  S.  C.  of  Illinois);  Inspectors 
of  Flections  passing  on  qualifications 
of  person  offering  to  vote  (Grordan  v, 
Farrar,  2  Doug.  Mich.  411;  Brevard 
V.  Hoffman,  18  M'd,  479);  Mayor  of 
city  deciding  whether  to  caU  out  the 
military  to  suppress  a  riot  (Elav. 
Smith,  5  Gray,  135) ;  MiUtary  Courte 
(Dynes  u.  Hoover,  20  How.  U.  S.  65; 
Hefferman  v.  Porter,  6  Cold.  391); 
Beglster  and  Receiver  of  Land  Office 
(McConnell  v.  Willcox,  1  Scam.  344); 
Stewart  of  Court  Baron  (Holroyd  v. 
Breare,  2  B.  &,  Aid.  473) ;  Vicar  Gen- 
eral of  a  Bishop  in  excommunicating 
(Ackerly  v.  Parkinson,  3  M.  &  8. 
411).  But  in  aU  cases  jurisdiction  of 
the  defendant  must  be  obtained  to 
bind  him  by  the  adjudication.  (Com- 
monwealth V.  German  Society,  15 
Penn.  8.  251;  Delacy  v.  Neuse  Navi- 
gation Co.,  1  Hawks,  274;  Wash.  Ben. 
So.  V.  Bacher,  20  Penn.  S.  425;  Innes 
V.  Wylie,  1  Car.  &  K.  257;  Queen  v. 
Saddlers'  Co.,  10  H.  L.  Cas.  404) . 


OF  JUDGMENTS  BY  DEFAULT.  447 


CHAPTEE  XXIV. 

OF  JUDGMENTS  BY  DEFAULT. 

6  632.  Effect. 

I  633.  Entry  by  Olerk  without  Authority. 

C  534.  Erroneously  Entered  by  Clerk. 

C  635.  DlBqualiflcAtion  of  Judge  does  not  Disqualify  Clerk. 

C  630.  Entry  by  the  Court. 

§  637.  An  Appeal,  no  Presumptions  of  Jurisdiction. 

C  538.  Whether  an  Appeal  Lies. 

i  639.  Ou  Oo3d  and  Bad  Counts. 

i  640.  Errors  Berleired  on  Appeal. 

8  641.  Opening. 

I  542.  Terms  Imposed. 

g  532.  EiS^ot  of. — The  effect  of  a  valid  judgment  by 
default,  remaining  unvacated  and  unreversed,  is  generally 
conceded  to  be  the  same  as  though  it  had  resulted  from  the 
trial  of  issues  formed  by  appropriate  pleadings  on  the  part 
both  of  the  plaintiff  and  of  the  defendant.  The  decisions 
sustaining  this  statement,  as  well  as  the  few  tending  to  con- 
trovert or  modify  it,  are  cited  under  various  heads  in  this 
book,  and,  therefore,  need  not  be  reproduced  in  this  place.  ^ 

g  533.  Entry  by  Olerk  Without  Authority.— Judg- 
ments may  be  entered  after  default,  either  by  the  clerk  of 
the  court,  acting  ministerially,  or  by  the  court  acting  judici- 
ally. "The  clerk  derives  all  his  powers  from  the  statute, 
and  as  they  are  special  no  intendments  are  to  be  made  in 
support  of  his  act,  but  in  each  case  it  must  appear  that 
what  he  did  was  within  the  authority  conferred  on  him  by 
the  statute;  and  whether  the  act  done  by  him  be  considered 
as  purely  ministerial  or  of  a  mixed  nature,  partaking  of  ele- 
ments both  ministerial  and  judicial  is  of  no  practical 
importance.  The  question  is,  had  he  authority  to  enter  the 
defendant's  default  and  thereupon  judgment  final  against 
him  as  the  case  stood  at  that  time?^"^  If  this  question  is 
answered  in  the  negative,  or,  in  other  words,  if  the  clerk 
liad  no  authority  to  enter  the  default,  or  if,  having  authority 

1  See  $$330  and  331. 

s Providence  Tool  Co.  v.  Prader,  32  Cal.  634. 
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to  enter  the  default,  lie  had  no  authority  to  enter  judgment 
thereon,  then  any  judgment  entered  by  him,  without  the 
direction  of  the  court,  is  void/ 

g  534.  Erroneously  Entered  by  Clerk. — ^But  it  may 
happen  that,  though  the  authority  of  the  clerk  to  act  is  con- 
ceded, he  proceeds  to  exercise  this  authority  erroneously. 
The  question  then  arises:  "Is  the  judgment  void  so  as  to 
be  an  absolute  nullity  incapable  of  enforcement,  or  is  it 
simply  an  erroneous  judgment,  which  may  be  enforced  until 
modified  on  motion  made  in  the  proper  manner  at  the  proper 
time,  or  on  appeal  from  the  judgment?  In  such  case,  we 
do  not  think  the  judgment  would  be  absolutely  void,  in  con- 
sequence of  an  error  of  the  clerk  in  determining  the  amount. 
It  would  be  an  error  committed  in  the  performance  of  an 
act  within  his  jurisdiction  to  perform,  which  could  be  cor- 
rected on  motion,  made  in  time,  or  on  appeal,  but  which 
would  not  vitiate  the  judgment  if  not  corrected.  There  is 
no  want  of  jurisdiction  over  the  subject  matter,  but  only  an 
error  in  its  exercise.  Until  modified  or  reversed,  the  judg- 
ment was  valid."* 

g  635.  The  entry  of  a  default  by  the  clerk,  being  a  min- 
isterial act,  "the  disqualification  of  the  judge  or  his  court 
to  try  or  render  judgment  in  the  case,  does  not  disqualify 
the  clerk  from  performing  this  ministerial  act."^ 

§  536.  Entry  by  the  Court. — ^The  entry  of  judgment 
upon  default,  by  the  court,  acting  by  its  clerk,  being  the 
exercise  of  judicial  authority,  is  liable  to  be  questioned 
collaterally,  if,  from  the  record,  want  of  jurisdiction  over 
the  subject  matter  of  the  action,  or  over  the  person  of  the 
defendant,  is  apparent;  to  be  reversed  upon  appeal  for  any 
errors  in  the  exercise  of  established  jurisdiction;  and  to  be 
vacated  in  the  court  wherein  it  was  entered,  for  in'egularities 
in  the  proceedings,  or,  in  the  absence  of  such  irregularities, 
in  order  to  permit  of  the  production  of  meritorious  de- 
fenses. The  law  in  regard  to  collateral  attacks  founded  upon 
jurisdictional  defects,  has  already  been  considered  in  the 
chapter  upon  inquiries  in  regard  to  jurisdiction.     We  shall, 


^Steams  v.  Agoirre,  7  Cal.  443; 
Chipman  v.  Bowman,  14  Cal.  157; 
Kelly  V.  Van  Aastm,   17  Cal.    564; 


Glidden  u.  Packard,  28  Cal.  649;  Wil- 
son V.  Cleveland,  30  Cal.  192. 

sBond  V,  Facheco,  30  Cal.  p.  530. 

sPeople  V.  DeCarriUo,  35  Cal.  37. 
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therefore^  confine  this  chapter  to  a  brief  statement  of  the 
matters  sufficient  to  occasion  the  reversal  of  a  judgment  by 
default,  when  made  the  subject  of  review  in  an  appellate 
tribunal;  and  of  the  facts  warranting  a  vacation  of  the 
judgment  in  the  court  wherein  it  was  entered. 

§  537.  Jurisdiction  not  Presumed  on  Appeal. — On  appeal 
presumptions  in  regard  to  the  regular  acquisition  of  juris- 
diction over  the  defendant  in  the  court  below,  do  not  pre- 
vail. If  the  record  fails  to  show  that  jurisdiction  has  been 
obtained,  the  judgment  will  be  reversed.^  Thus  if  the  re- 
turn on  the  summons  be  signed  by  A.  B.,  Under  Sheriff, 
it  is  a  nullity,  because  the  court  cannot  recognize  the  act  of 
the  deputy  or  under-sheriff  except  when  done  in  the  name 
and  act,  the  act  of  his  principal.  For  this  reason  the  judg- 
ment founded  upon  such  return  will  be  reversed.*  The 
same  action  will  be  taken  by  an  appellate  court,  where, 
though  service  is  shown,  the  summons  is  radically  defec- 
tive. ^  A  judgment  by  default  against  two  defendants,  only 
one  of  whom  has  been  summoned,  is  erroneous,  and  wiU  be 
reversed  as  to  both  when  the  cause  of  action  is  joint.* 

g  538.  Whether  Appecd  Lies. — ^When  process  is  served 
it  is  incumbent  on  the  defendant  to  appear  and  to  disclose 
his  defense;  but  a  difference  of  opinion  exists  in  regard  to 
the  necessity  of  his  appearing  and  objecting  by  demnrrer 
to  a  complaint  which  is  so  radically  defective  as  to  disclose 
no  cause  of  action  against  him.  On  one  hand,  it  is  insisted 
that  if  the  defendant  neglects  to  adopt  his  remedy  of  de- 
murring to  the  complaint  because  it  does  not  state  facts 
sufficient  4;o  constitute  a  cause  of  action,  that  he  cannot  sus- 
tain an  appeal.'  On  the  other  hand,  and  especially  in 
California,  judgments  by  default  are  held  to  be  proper  sub- 
jects of  appeal,  and  are  reversed  when  the  complaints  on 
which  they  are  based  do  not  state  matters  sufficient  to  con- 
stitute a  cause  of  action.  The  default,  it  is  reasonably 
suggested,  does  not  admit  any  fact  which  the  plaintiff  has 


1  Schloss  V.  White,  16  Cal.  65. 
'  Joyce  V.  Joyce,  5  Cal.  449. 
3  State    u.   Woodlief,    2    Cal.    241; 
Porter  r.  Hermann,  8  Cal.  625. 
*  Winslow  V.  Lambard,  57  Me.  356. 


29 


9  Jones  V.  Kip,  1  Code  IX.  119; 
Adama  v.  Oaks,  20  Johns.  282;  Pope 
V.  Dinsmore,  8  Abb.  Pr.  429;  Dorr  v. 
Birge,  8  Barb.  351;  Colden  v.  Knicker- 
bocker, 2  Cow.  31;  Dean  v,  Abel,  2 
Sch.  &  Lef .  712. 
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not  thought  proper  to  allege.*  The  rule  adopted  by  the 
Supreme  Coui*t  of  California,  and  the  reason  for  its  adop- 
tion, were  thus  stated  by  Justice  Sanderson : 

''Nor  is  there  any  force  in  the  idea  that  a  distinction  is 
to  be  made  between  cases  which  were  once  denominated 
cases  at  law,  and  cases  which  were  once  called  cases  in 
equity,  and  that  on  appeal  from  judgments  by  default, 
this  court  will  review  errors  in  the  latter  cases  and  not  in 
the  former.  There  is  matter  in  some  of  the  cases  cited  by 
respondents  which  gives  color  to  such  an  idea,  but  we  say 
of  them,  as  we  have  said  of  the  others,  there  is  no  founda- 
tion for  the  distinction. 

**  Nor  is  there  any  force  in  the  suggestion  that  this  court 
will  exercise  original  instead  of  appellate  jurisdiction  if  it 
entertains  the  points  made  in  this  appeal.  It  is  true  that, 
as  a  matter  of  fact,  the  court  below  has  never  passed  upon 
the  sufficiency  of  the  complaint,  yet  it  is  equally  true  that, 
as  a  matter  of  law,  it  has.  Though  entered  by  the  clerk 
without  the  direction  of  the  judge,  it  is  as  much  the  judg- 
ment of  the  court  as  if  it  had  been  announced  from  the 
bench,  and  the  defendants  are  as  much  entitled  to  the  opin- 
ion of  this  court  upon  the  sufficiency  of  the  complaint,  as 
they  would  have  been  had  they  appeared  and  demurred. 
Questions  of  jurisdiction  and  of  the  sufficiency  of  the  com- 
plaint, upon  the  point  whether  the  facts  stated  constituted 
a  cause  of  action,  are  never  waived  in  any  case,  and  may 
be  made  for  the  first  time  in  this  court. 

''The  idea  which  finds  countenance  in  some  of  the  cases 
cited  by  the  respondents,  that  at  all  events  this  court  will 
deal  more  liberally  with  judgments  by  default  than  with 
others,  and  will  pass  over  errors  for  which  it  would  reverse 
a  judgment  rendered  upon  a  trial,  we  here  take  occasion  to 
say,  is  without  foundation.  It  is  true  we  will  not  reverse  a 
judgment  by  default  for  mere  technical  defects'in  the  com- 
plaint which  fall  short  of  an  entire  want  of  something  which 
is  material  to  the  plaintiff's  right  to  recover.  So  the  cases 
referred  to  declare,  and  in  this  respect  they  are  sound. 
The  error  in  those  cases  was  in  giving  countenance  to  the 
implication  that  the  court  would  do  so  in  any  case  by  not 


1  Abbe  V.  Man,  14  Cal.  210;  Jenkins 
V.  Frink,  30  Gal.  486;   Ghoynski  v. 


Oohen,  39  Gal.  501;  Ghildress  v.  Mann 
&  Co.,  33  Ala.  206. 
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declaring  the  rule  to  be  universal.  On  the  question  of  re- 
versal, this  court  can  make  no  distinction  between  judg- 
ments by  default  and  judgments  upon  issue  joined  and 
tried,  for  the  statute  makes  none.  It  will  reverse  the  former 
where  it  would  the  latter."* 

§  539.  On  Good  and  Bad  Counts. — ^A  difference  of  opin- 
ion exists  in  regard  to  judgments  upon  default  based  upon 
complaints  containing  several  counts,  some  of  which  are 
good  and  others  defective.  In  California,  it  is  held  that 
the  default  ''confesses  all  the  issuable  facts  of  the  several 
causes  of  action  counted  upon,"  and  that  ''the  fact,  that 
by  reason  of  one  of  them  having  been  imperfectly  stated, 
no  judgment  could  be  rendered  on  that  count,  does  not 
affect  the  right  of  plaintiff  to  take  judgment  on  those  which 
are  rightly  stated,"  and  therefore  that  the  judgment  by  de- 
fault will  not  be  reversed.'  But  in  Massachusetts  an  oppo- 
site conclusion  is  sustained.  The  court,  considering  this 
question  in  that  State,  said:  "The  damages  after  a  default 
are  general,  and  without  looking  into  the  papers  filed,  to 
see  how  the  damages  were  in  fact  assessed,  there  is  no  legal 
ground  to  presume  that  they  were  not  assessed  on  this 
count.  The  rule  is  well  settled  in  case  of  a  verdict,  and 
general  damages,  when  one  count  is  bad  in  substance,  that 
the  judgment  must  be  reversed,  except  where  it  can  be 
amended,  by  the  certificate  of  the  judge,  so  as  to  show  that 
the  damages  were  assessed  on  the  good  counts  alone.  The 
same  reasons  apply  with  even  more  force  in  case  of  general 
damages  on  a  default."^ 

g  540.  Errors  on  Appeal. — "There  may  be  error  in  a 
judgment  by  default,  as  well  as  in  a  judgment  rendered 
upon  issue  joined  in  the  pleadings  and  tried  by  a  jury;  and 
in  the  former  as  well  as  in  the  latter  case,  the  error  may  be 
corrected  on  appeal."*  This  error  may  consist  in  rendering 
judgment  where  there  is  an  entire  want  of  jurisdiction  over 
the  defendant,  or  where  there  is  no  sufficient  statement  of 
a  cause  of  action  against  him.  In  both  of  these  cases,  as 
we  have  seen,  the  appellate  court  will  exercise  its  super- 
visory powers.    But  its  authority  is  not  confined  to  the  cor- 


1  Hallock  17.  tTandin,  34  Gal.  167. 
*  Hunt  V.  City  of  San  FranciBco,  11 
Gal.  250. 


3  Dry  den  v,  Dryden,  9  Pick.  546; 
Hemmenway  v.  Hickes,  4  Pick.  496. 

4  Stevens  v.  Boss,  1  Gal.  94. 
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rection  of  these  extreme  and  radical  errors.  It  will  inter- 
pose to  correct  errors  and  irregularities  in  the  proceedings, 
and  though  the  proceedings  be  regular,  will  correct  errors 
of  the  court  or  of  its  clerk  entering  into  the  judgment 
to  the  prejudice  of  the  appellant.  It  will  reverse  a 
judgment  by  default  entered  before  the  expiration  of 
the  time  allowed  for  the  defendant  to  answer;^  or 
founded  upon  a  summons  radically  defective;'  and  will 
so  modify  any  judgment  by  default  as  to  free  it  from  error, 
and  to  make  it  such  a  judgment  as,  in  the  opinion  of  the 
appellate  court,  ought  to  have  been  rendered  upon  the  facts 
confessed  by  the  default.  * 

g  541.  Opening. — ^The  courts  possess  and  exercise  a  very 
large  discretion  in  vacating  judgments  by  default,  for  the 
purpose  of  permitting  a  defense  to  be  made  on  the  merits. 
No  rule  can  be  laid  down  on  this  subject  which  would  be 
applicable  in  all  the  different  States.  In  Missouri,  the  rule 
is,  ''that  a  meritorious  defense  and  a  reasonable  degree  of 
diligence  in  making  it,  are  all  that  it  is  necessary  to  estab- 
lish, in  order  to  justify  the  setting  aside  of  a  default."*  In 
deciding  upon  the  question  of  diligence,  the  action  of  the 
court  will  only  be  reviewed  in  extreme  cases,  involving  an 
abuse  of  the  discretion  vested  in  court.  • 

g  542.  It  is  a  rule  almost  universally  acknowledged  and 
applied,  that  a  default  will  not  be  opened  without  imposing 
such  terms  as  forbid  that  any  advantage  be  taken  of  mere 
technical  errors.  A  defendant  in  default  has  no  right  to  a 
hearing  except  upon  matters  "which  touch  the  honesty  and 
justice  of  the  case."'  '  But.  the  rule  has  been  denied,  or  at 
least  materially  modified,  in  New  York.  Thus,  in  that 
State,  a  default  will  be  opened  without  imposing  the  condi- 
tion that  the  defendant  shall  not  plead  the  statute  of  limi- 


1  Burt  V.  Scranton,  1  Cal.  416. 

sPorter  v.   Hermann,  8  Cal.  619. 

sQage  V.  Bogers,  20  Cal.  9l;  Baun 
t\  Eeynolds,  11  Cal.  14;  Lamping  & 
Co.  V.  Hyatt,  27  Cal.  99;  Lattimer  v. 
Byan,  20  Cal.  633;  Wallace  v.  Eld- 
ridge,  27  Cal.  495;  Harding  v.  Cow- 
ing, 28  Cal.  212. 

4AdamB  v.  Hickman,  43  Mo.  168. 

s  Woodward  v.  Backus,  20  Cal.  137; 
Bailey  v.  Taaffe,  29  Cal.  422;  Wooster 


V.  WoodhuU,  1  Johns.  Ch.  539;  Frar 
zierv.  Bishop,  29  Mo.  447;  Ewing  v. 
Peck,  17  Ala.  339;  Palmer  t7.  Hutch- 
ins,  1  Cow.  42.  See  Chapters  6  and 
7  of  this  book. 

eBaily  v.  Clayton,  20  Penn.  S.  295; 
King  V.  Merchants'  Exchange  Co.,  2 
Sanf.  697;  Gay  v.  Gay,  10  Pai.  374; 
Bard  v.  Fort,  3  Barb.  Ch.  632;  see 
Ante,  $$  108  and  102. 
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iations,  tmless  it  be  shown  that  such  plea  will  be  more 
difficult  to  controvert  than  before  the  default  was  taken/ 
In  a  case  where  the  court  opened  a  default  to  allow  the  de- 
fendant to  plead  that  the  note  sued  upon  was  given  for  a 
gambling  debt,  the  following  forcible  and  apparently  un- 
answerable reasons  were  given  for  its  decision:  ''There 
should  be  no  selection  or  choice  by  the  courts  as  to  what 
law  should  be  enforced,  or  what  should  be  evaded  or  nulli- 
fied; what  should  be  favored;  what  treated  with  disfavor. 
The  principle  and  policy  of  this  favor  and  disfavor  are 
wrong.  If  it  is  hard  to  allow  such  a  defense,  the  law  is  to 
blame  in  providing  the  defense.  The  courts  should  not 
undertake  to  say  that  certain  defenses  provided  by  law  are 
hard  and  unconscionable,  and  therefore  undertake  to  legis- 
late against  them.'**' 


1  Douglas  17.  Douglas,  3  Ed.  Ch. 
390;  Gourlay  v.  Hutton,  10  Wend. 
595. 

SBank  of  Einderhook  v.  Gifford, 
40  Barb.  659. 


Note. — For  various  matters  in  rela- 
tion to  opening  and  yacating  judg- 
ments by  default,  see  chapters  6  and 
7  on  Vacating  Judgments. 


454 


LAW  OF  JTJDGMENTS. 


CHAPTEK  XXV. 


JUDGMENTS  ON  CONFESSION  WITHOUT  ACTION. 


8  543.  Statutes  in  Regard  to,  strlctlf  oonstmed. 

I  644.  What  Jadgments  are  within  the  Btatutea. 

8  546.  Who  may  make  the  Confeuion. 

8  646.  Who  may  be  confesaed  for. 

8  647.  Juriadiction  of  ihe  Court. 

8  648.  Consent  of  the  PlalnUff. 

8  549.  General  Requisites  of  Statement. 

8  550.  Verification  of  Statement. 

8  561.  Signing  Statement. 

8  662.  Sufficient  Statements. 

8  553.  Statement  on  Promissory  Note. 

8  654.  Statement  for  Goods  Sold. 

8  566.  Statement  for  Money  Lent 

8  656.  Statement  for  Balance  Due. 

8  567.  When  Void. 

8  558.  Remedy  of  Defendant  for  oorretition  of  Srrors  in. 

g  543.  Statute  Strictly  Ck>nstrued. — The  statutes  of 
several  of  tiie  States  provide,  that  "a  judgment  by  confes- 
sion, either  for  money  due,  or  to  become  due,  or  to  secure 
any  person  against  contingent  liability  on  behalf  of  the  de- 
fendant, or  both,  in  the  manner  prescribed  by  this  chapter;* 
and  then  prescribe  that  a  verified  statement  must  be  made 
by  the  party  confessing,  and  filed  with  the  clerk.  The 
authority  thus  given  by  statute  must  be  strictly  pursued.* 

g  544.  "What  Statute  Applies  to. — ^The  question  Eas 
frequently  arisen,  whether  a  judgment  under  consideration 
was  a  judgment  by  confession,  within  the  provisions  of 
these  statutes,  or  was  authorized  and  sustained  by  law  ex- 
isting independent  of  these  statutes.  It  is  certain  that  the 
statute  does  not  apply  to  any  judgment  confessed  in  an 
action  regularly  commenced  and  in  which  process  is  regu- 
larly issued  and  served;'  and  it  seems  to  be  essential  that 
the  process  should  be  served,  and  that,  though  action  be 


iSeo.  374  Gal.  Pr.  Act;  sec.  1132 
Cal.  C.  0.  P.;  sec.  382  N.  Y.  Code. 

*  Chapin  v.  Thompson,  20  Cal.  686; 
M.  &  M.  Bonk  of  Phila.  v.  St.  John, 
5  Hill,  497;  Edgar  v.  Greer,  7  Iowa, 
136. 


SHognet  v.  Wallace,  4  Dutch.  524; 
Miller  v.  Bank  of  British  Colnmbia, 
2  Oregon,  291;  Grouse  v.  Derbyshire, 
10  AUch.  479. 
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regularly  instituted,  the  voluntary  appearance  of  the  de- 
fendant and  his  admissions  of  the  facts  stated  in  the  com- 
plaint, will  not  sustain  the  judgment,  in  the  absence  of  the 
staiemerU  prescribed  by  statute/ 

g  545.  Who  may  Make  the  Confession. — Upon  the  gen- 
eral rule  that  whatever  a  person  may  do  for  himself  he  may 
also  do  by  another,  it  is  affirmed  that  a  valid  confession 
may  be  made  by  an  agent  if  within  his  authority.*  If  the 
agent  exceeds  his  authority  by  confessing  for  too  great  an 
amount,  the  judgment  is  void  only  as  to  such  excess.  ^  But  a 
partner  has  not,  by  his  general  power  to  act  as  agent  for  the 
partnership,  authority  to  confess  a  judgment  against  his 
firm.*  In  New  York,  it  has  been  held  that  a  public  officer 
liable  to  be  sued  for  services  rendered  for  the  public  at  his 
request  may  confess  judgment  for  the  amount  due.  The 
court  said:  "  The  statute  is  broad  enough  to  include  public 
officers,  and  I  am  of  opinion  that  in  every  case  where  a  per- 
son is  liable  to  be  prosecuted  to  judgment,  he  may  lawfully 
confess  a  judgment  for  the  amount  justly  due.  I  can  con- 
ceive no  sound  reasons  of  public  policy,  which  require  the- 
public  to  be  burthened  with  the  costs  of  litigation  in  every 
case  where  a  claimant  proceeds  to  put  his  claim  into  judg- 
ment. *  In  Oregon,  judgment  against  a  corporation  may  be 
confessed  by  any  of  its  officers  or  agents  on  whom  a  sum- 
mons againsl  the  corporation  could  be  lawfully  served.  •  A 
judgment  by  confession  against  a  husband  and  wife,  is  so  in- 
valid as  against  the  latter,  that  she  may  have  it  set  aside.'' 
But  if  she  elect  to  allow  it  to  remain  and  permit  her  prop- 
erty to  be  sold  under  it,  the  sale  is  effectual  to  transfer  her 
title.®  A  trustee  cannot  confess  a  judgment  so  as  to  bind  the 
trust  estate.  • 


IFlanigan  t?.  Brnner,    10  Tex.  257. 

8Parkeru.  Poole.  12  Tex.  86. 

SDavenport  v.  Wright,  51  Penn.  S. 
292. 

^Stontenburgh  v.  Vandenburgli,  7 
How.  Pr.  229;  Christy  v.  Sherman,  10 
Iowa,  535;  Bank's  Appeal,  36  Penn. 
8.  458;  Richardson  v.  Fuller,  2  Ore- 
gon, 179;£Uiottv.  Holbrook,  33  Ala. 
659;  contra  opinion,  see  Bump  v. 
Piercy,  4  N,  Y.  Leg.  Obs.  423. 

sGere  v.  Supervisors  of  Cayuga,  7 
How.  Pr.  257. 


6 Miller  v.  Bank  of  British  Colum- 
bia, 2  Oregon,  291. 

1  Watkyns  v.  Abrahams,  14  How.  Pr. 
191;  24  N.  Y.  72;  Brittan  v.  Wilder,  6 
Hill  242. 

SRoraback  v.  Stebbins,  33  How.  Pr. 
278;  Knickerbocker  v.  Smith,  IG  Abb. 
241;  Palmer  v.  Davis,  28  N.  Y.  242. 

•  MaUory  u.  Clark,  20  How.  Pr.  215; 
Marks  v.  Reynolds,  12  Abb.  Pr.  403; 
Huntt  u.  Townsend,  31  Md.  338. 
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g  546.  What  may  be  Confessed  for. — That  statute  pro- 
vides that  the  confession  may  be  for  money  due  or  to  be- 
come due.  This  it  has  been  held,  does  not  authorize  the 
entry  of  judgment  without  action  upon  a  demand  for  dam- 
ages arising  out  of  a  tort.  ^  Judgment  by  confession  must  ' 
be  for  a  sum  certain.  Where  a  party  confessed  judgment 
for  such  sum  as  should  be  awarded,  before  the  award  was 
made,  the  action  of  the  justice  in  subsequently  entering 
judgment  in  accordance  with  the  confession,  was  reversed.^ 

g  547.  Jurisdiotion  of  the  Ck>urt. — Judgments  by  con- 
fession are  in  no  wise  exempt  from  the  rule  applicable  to 
other  judgments  that,  to  be  valid,  they  must  be  entered  in 
a  court  having  jurisdiction  over  the  subject  matter  of  the 
action.  '*  Though  no  adjudication  is  in  fact  required,  in 
entering  a  judgment  of  confession  without  action,  yet  it  has 
all  the  qualities,  incidents  and  attributes  of  other  judg- 
menth;  and  cannot  be  valid  unless  entered  in  a  court  which 
might  have  lawfully  pronounced  the  same  judgment  in  a 
contested  action.'**  Where  the  law  requires  judgments  to  be 
signed  by  the  judge,  its  provision  extends  to  judgments  by 
confession  and  renders  them  void  if  not  so  signed.  ^ 

g  548.  C!onsent  of  Plaintiff*. — ^A  judgment  by  confession 
entered  without  the  knowledge  or  consent  of  the  creditor  in 
whose  favor  it  is,  is,  prior  to  the  ratification  by  him,  invalid 
for  all  purposes,  being  neither  operative  as  a  lien,  an  estop- 
pel, nor  as  a  merger  of  the  demand.  But  if  the  creditor 
afterwards  accepts  and  ratifies  it,  it  becomes  from  the 
moment  of  its  acceptance,  valid;  and  attended  with  all  the 
results  incident  to  other  valid  judgments.  • 

g  549.  General  Requi&ites  of  Statement. — The  statute 
provides  for  a  statement  in  writing,  signed  by  the  defendant 
and  verified  by  his  oath,  showing  the  amount  for  which 
judgment  may  be  entered,  and  authorizing  its  entry;  stating 
concisely  the  facts  out  of  which  the  indebtedness  due,  or  to 
become  due,  arose;  or,  in  case  the  confession  is  intended  to 
secure  a  contingent  liability,  stating  concisely  the  facts  con- 
stituting the  liability,  and  showing  that  the  sum  confessed 


1  Boutell  V.  Owens,  2   Sandf.  655; 
Boulctte  V.  Owen,  2  Code  B.  40. 
t  Nichols  V.  He  wit,  4  Johns.  B.  423. 
3Launing  v.   Oai'penter,  23  Barb. 


4Ghapin  v.  Thompson,  20  Cal. 
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does  not  exceed  such  liability.  The  object  of  the  statement 
is  to  so  inform  persons  with  whose  interests  the  judgment 
conflicts,  as  to  enable  them  to  ascertain  the  truth  or  falsity 
of  the  claims  on  which  it  is  based.  The  statement  **  should 
'be  specific  in  sums,  dates,  and  considerations,  to  enable 
other  creditors,  with  reasonable  facility,  to  investigate  its 
genuinenes3,  and  protect  themselves  from  fraud."*  But  **it 
need  not  state  enough  of  the  transaction  to  enable  creditors 
to  judge  wUfioiU  inquiry  whether  the  matter  is  fair  or  not."' 
A  statement  need  not  be  more  definite  than  a  complaint  on 
the  same  cause  of  action.^ 

§550.  Verification  of  Statement. — ^That  the  defendant 
"  believes  the  above  statement  of  confession  is  true,"  has 
been  held  to  be  a  sufficient  verification  on  the  ground  that 
he  could  be  convicted  of  perjury,  if  the  statement  were  un- 
true.* But,  subsequently,  in  the  same  State,  and  by  the 
court  of  last  resort,  a  similar  verification  was  decided 
to  be  insufficient,  and  the  rule  was  established  that  as 
to  matters  within  the  knowledge  of  the  defendant,  he 
must  mftke  a  direct  statement,  and  as  to  other  matters, 
he  must  state  his  information  and  add  that  he  believes  it 
to  be  true.  *  **  That  the  facts  stated  in  the  above  confession 
are  true,"  is  a  good  verification.' 

g  551.  Signing  Statement. — If  the  verification  and  state- 
ment are  on  the  same  page,  and  the  signature  of  the  defendant 
is  to  the  former  only,  this  is  a  substantial  compliance  with 
the  requirement  of  the  statute,  that  the  statement  ''must  be 
made  and  signed  by  the  defendant."^ 

§  552.  Sufficient  Statements. — ^The  statement  need  not 
aver  in  the  terms  of  the  statute  that  the  amount  ''is  justly 
due,  or  to  become  due."  What  the  statute  requires  is,  that 
the  facts  set  forth  shall  make  it  apparent  that  a  debt  is 
"justly  due  or  to  become  due."  That  being  done,  an  addi- 
tional averment  in  the  language  of  the  statute  is  surplusage. 
Though  a  just  debt,  once  existing,  may  have  been  released 


1  Moody  V.  Townsend,  2  Abb.  Pr. 
375. 

3  McDoweU  V.  McDaniels,  38  Barb. 
143. 

s  Cordier  v.  Schloss,  12  Cal.  143. 

^Delaware  v.  Ensign,  21  Barb.  85. 

0 Ingram  v.  Bobbins,  33  N.  Y.  409. 


sMosher  v,  Heydrick,  30  How.  P. 
161 ;  45  Barb.  549. 

iPnrdy  v.  Upton,  10  How.  Pr.  494; 
Post  V.  Coleman,  9  How.  Pr.  64; 
Mosher  v.  Heydrick,  30  How.  P.  161; 
45  Barb.  549. 


458 


LAW  OF  JUDGMENTS. 


or  discharged,  still  the  defendant  is  not  required  to  nega- 
tive all  the  conceivable  possibilities  of  the  case,  and  there- 
fore the  statement  need  not  assert  that  the  debt  has  not  been 
paid  nor  otherwise  discharged.^ 

g  553.  On  Promissory  Notes. — If  the  statement  be* 
upon  a  promissory  note,  it  is  sufficient  to  set  forth  its 
amount  and  date,  with  the  consideration  for  which  it  was 
made  and  the  time  when  it  was  made  payable.'  The  words 
"that  amount  being  had  of  the  plaintiff  by  the  defendant," 
have  been  considered  a  sufficient  statement  of  the  consider- 
ation of  a  note;'  and  so  have  the  words  **' being  for  money 
paid  by  plaintiff  for  me,  on  the  real  estate  I  now  own  at 
Irving."^  A  statement  showing  the  date  and  amount  of  a 
note  and  the  time  when  due,  and  avering  that  a  specified 
sum  is  justly  due  for  principal  and  interest  to  date,  is  in- 
sufficient. •  The  following  statements  on  notes  have  been 
held  insufficient:  "That  we,  A.  H.,  E.  H.  and  J.  H.,  are 
indebted  to  A.  B.  upon  a  note,  of  which  the  following  is  a 
copy"  (setting  out  copy);*  that  the  debt  is  justly  due  to 
p  lain  tiffs,  on  a  note  made  on  a  specified  date  by  def  ^dant  to 
plaintiffs  on  a  settlement  made  at  a  certain  time,  for  a  given 
sum,  and  due  one  day  from  date;''  that  the  note  w^as  made 
(giving  date,  amount  and  time  of  payment),  "for, money 
had  and  received  by  me  of  said  plaintiff,  at  my  request;"® 
that  the  note  was  given  for  "liabilities  incurred  by  the 
plaintiff  for  me  by  his  indorsement  of  my  notes,  which  the 
said  plaintiff  is  to  pay  or  has  paid;"'  that  "said  note  was 
given  in  good  faith  for  a  debt  justly  due  plaintiff  and  is  un- 
paid, and  this  confession  of  judgment  is  given  without 
fraud. "^^    When  a  statement  is  upon  a  bond,  its  considera- 
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tion  is  not  sufficiently  set  forth  by  showing  that  it  was  given 
for  a  promissory  note  made  by  defendant  to  A.,  and  endorsed 
by  A.  to  plaintiff,  The^  mere  making  and  endorsing  of  a 
note  is  no  sufficient  consideration  for  a  bond,  unless  such 
making  or  endorsing  was  upon  some  consideration.  ^  The 
consideration  for  the  making  of  a  note  is  insufficiently  de- 
scribed, by  stating  that  the  note  was  "given  for  goods  sold 
and  delivered,  and  money  had  and  received.  Indeed,  the 
failure  to  state  the  amount  due  severally  for  goods  and  for 
money  itself,  would  be  fatal. "« 

g  554.  Goods  Sold. — ^In  New  York,  statements  based  on 
indebtedness  for  goods  sold  and  delivered,  have  frequently 
been  sustained,  though  exceedingly  vague  and  indefinite, 
both  as  to  the  character  and  quantity  of  the  goods,  and  as 
to  the  date  of  their  purchase.  The  authorities  in  that  State 
show  that  it  is  sufficient  to  state  that  the  indebtedness  "has 
arisen  for  goods,  wares  and  merchandise  sold  and  delivered," 
and  that  such  sale  and  delivery  was  in  a  certain  month,  or 
since  a  certain  day,  or  within  the  last  two  years,  or  in  two 
certain  years.'  A  statement  that  the  " indebtedness  aro^e 
on  the  6a2e  and  conveyance,  by  the  plaintiff  to  the  defend- 
ant, of  his  right,  titie  and  interest  in  the  boots,  property 
and  effects  of  William  Mastin  &  Co.,  in  January,  1854," 
was  regarded  as  insufficient  by  Chief  Justice  Denio.  But, 
"on  consultation,  however,  it  appeared  that  all  the  other 
judges  had  come  to  the  conclusion  that  it  was  valid,  because 
it  was  thought  to  affirm  with  reasonable  certainty,  that  the 
amount  for  which  the  judgment  was  confessed  was  the 
agreed  price  to  be  paid  by  the  defendant  for  the  interest  of 
the  plaintiff  in  the  property  of  William  Mastin  &  Co.,  upon 
the  purchase  by  defendant  of  that  interest."*  The  vague- 
ness sanctioned  by  these  decisions  is  not  encouraged  by 
adjudications  made  in  other  States.  In  Wisconsin,  a  state- 
ment showed  that  the  defendants  purchased  of  plaintiffs  "  a 
large  quantity  of  goods,  wares  and  merchandise  "  of  a  speci- 
fied value,  and  that  a  sum  named  remained  unpaid.     When 
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this  statement  came  before  the  Supreme  Court,  it  was 
regarded  as  insufl&cient.  An  early  case  in  New  York, 
declaring  that  '*if  the  consideration  was  for  goods  sold,  the 
specification  ought  to  state  the  kind,  quantity  and  price  of 
the  goods,  and  the  time  of  the  sale,  as  in  a  bill  of  parcels,"* 
was  approved  as  containing  a  correct  statement  of  the  law 
on  the  subject.'  In  Missouri,  it  is  said  a  statement  ought 
to  show  when  and  what  kind  of  property  was  sold,  the 
aggregate  price,  and  the  payments,  if  any,  so  as  to  afford  a 
clew  to  the  creditor,  if  he  wished  to  investigate  the  matter; 
but  that  the  statement  need  not  be  as  precise  as  a  bill  of 
particulars." 

g  555.  For  Money  Iient. — It  is  sufficient  to  state  that 
the  defendant  is  indebted  for  a  specified  sum  of  money 
lent,  giving  the  date  of  the  loaning.*  According  to  several 
New  York  cases,  a  statement  showing  that  money  **  was  lent 
and  advanced  at  divers  times"  after  a  specified  date,  is  not 
sufficiently  particular.*  But  the  position  taken  in  these 
cases  is  probably  overthrown  by  a  decision  of  the  highest 
court  in  the  same  State,  in  which  it  was  said  that  the  state- 
ment that  the  money  **was  lent  by  plaintiff  to  defendant  at 
various  times"  after  a  certain  date,  could  be  supported 
within  the  current  of  the  decisions.* 

g  556.  For  Balance  Due. — A  statement  that  "this  con- 
fession of  judgment  is  for  and  upon  a  balance  of  account 
against  me,  for  goods,  wares  and  merchandise  purchased 
by  me  "  of  plaintiffs,  is  defective.  It  does  not  state  when 
the  goods  were  bought,  the  terms,  amount,  quality,  or  kind; 
neither  does  it  show  what  payments  have  been  made,  nor 
how  the  balance  was  ascertained.  "^  For  like  reasons,  it  is 
not  sufficient  to  state  that  a  demand  sued  upon  "was  given 
the  plaintiff  for  the  balance  due  on  settlement."® 

g  557.  When  Void. — Judgments  by  confession  without 
action,  like  other  judgments,  are  rarely  void  in  the  extreme 
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sense  of  the  term.  A  statement  purporting  to  authorize 
the  entry  of  judgment  against  several,  but  which  is  signed 
by  less  than  the  whole  number  of  the  defendants,  cannot 
support  a  judgment  against  those  not  signing,  but  it  is 
generally  regarded  as  sufficient  to  empower  the  clerk  to 
enter  a  valid  judgment  against  the  signers.  ^  In  California, 
such  a  judgment  is  treated  as  an  entirety;  and  being  invalid 
as  to  one  joint  defendant  is  invalid  as  to  all.^  Defects  in 
the  statement  do  not  impair  the  effect  of  the  judgment  be- 
tween  the  parties.*  It  cannot,  on  that  account,  be  col- 
laterally attacked;  but  must  be  respected  until  set  aside  by 
appeal,  or  by  action,  or  upon  motion.*  If  execution  be 
issued,  and  a  sale  made,  the  title  of  the  purchaser  is  not 
dependant  on  the  statement's  correctness  in  fact,  or  per- 
fection in  form.B  The  insufficiency  of  the  statement 
throws  upon  the  plaintiff,  in  any  proceeding  for  the  purpose 
of  setting  aside  the  judgment,  the  burden  of  showing  that 
it  is  not  tainted  by  fraud,  and  that  facts  sufficient  to  author- 
ize its  entry  in  fact  existed,  though  not  set  forth  in  the 
statement.'  The  plaintiff  may  maintain  an  action  to  set 
aside  a  fraudulent  conveyance  and  to  subject  the  property 
therein  described  to  the  lien  of  his  judgment,  though  as 
against  other  creditors  it  is  supported  by  an  insufficient 
statement.  '^ 

g  558.  Remedy  of  Defendant. — As  in  the  case  of  judg- 
ments by  default,  a  difference  of  opinion  is  manifest  in 
regard  to  the  right  of  the  defendant  to  question  or  correct 
the  errors  of  the  court,  or  of  its  clerk.  On  one  hand,  it 
is  asserted  that  a  confession  of  judgment  admits  the  law  to 
be  against  the  defendant  as  well  as  the  facts,  and  *^  silences 
all  contests  about  the  law  of  the  case."®  On  the  other 
hand,  ''it  has  been  held,  that  although  the  confession  of 
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judgment  is  a  waiver  of  formal  errors,  it  does  not  prevent 
the  defendant  from  objecting  to  errors  of  substance,"  as 
'^  that  the  statement  required  to  be  filed  in  writing  is  insuffi- 
cient. "*  In  New  York,  a  judgment  by  confession  may, 
after  lapse  of  the  term,  be  set  aside  for  a  defect  in  the 
statement,  on  motion  of  a  junior  judgment  creditor;'  or  by 
an  action  in  the  nature  of  a  creditor's  bill. '  But  in  Cali- 
fornia the  latter  is  the  exclusive  remedy  recognized.^ 
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CHAPTEE  XXVI. 

JUDGMENTS  OF  OTHER  STATES. 

659.  Conntltntlontl  and  Leglslatlye  Proyisions  in  Regard  to. 

660.  Jurisdictional  Inquiries. 

661.  Cases  Denying  the  Bight  to  Inquire  into  Jnriadiction. 

562.  Gases  Showing  Jurisdictional  Inquiries  always  Permissible. 

563.  Becitala  in  the  Record. 

564.  Jurisdiction  of  State  Courts  Confined  by  State  Lines. 

565.  Jurisdiction  Presumed. 

566.  Defendant's  Coming  within  the  State. 

567.  Constructiye  Summoning  of  Non -Residents. 

568.  Constructlye  Summoning  of  Non-Resident  Corporation. 
509.  Jurisdiction  once  acquired  may  be  continued  by  Constructlye  Serylce. 
570.  Constructlye  Service  on  Residents. 
671.  By  what  Law  considered. 
57Q.  Jurisdiction  of  Subject  Hatter. 

573.  Sendee  by  Attachment. 

574.  Joint  Debtor  Acts. 

675.  Oiyen  aame  Effect  as  at  Home. 

676.  Defenses  to. 

577.  Courts  not  of  Record. 

578.  Courts  of  the  United  States. 

679.  Decrees  ot  Divorce  in  States  to  which  both  parties  hare  removed. 

680.  Divorce  Obtained  by  going  to  another  State. 

681.  Divorces  against  Non-Resident. 

582.  Domicll  of  Wife. 

583.  Constructive  Service  in  Divorce  Suits  not  Effective. 
684.  Constmotive  Service  in  Diyorce  Suits  Effective. 
586.  Summary  of  Law  of  Diyorce  in  Qister  States. 

686.  Decree  on  Constructive  Service  atTects  only  Marriage  Status. 

687.  Whether  Court  acting  on  Divorce  Case  is  to  be  treated  as  of  Special  Jurisdiction. 

§  559.    Constitutional  and  Legislative  Provisions. — A 

judgment  of  any  of  the  conrts  of  any  State  ot  the  American 
Union  would,  beyond  the  limits  of  the  State  in  which  it  was 
pronounced,  be  regarded  as  a  foreign  judgment,  were  it  not 
for  the  provisions  of  sec.  1,  art.  4,  of  the  Constitution  of 
the  United  States,  and  of  an  act  of  Congress  passed  May 
26,  1790.  It  was,  for  a  while,  insisted,  by  some  of  the 
State  courts,  that  these  provisions  were  not  designed  to  do 
more  than  to  secure  the  admission  of  judgments  in  evidence 
and  to  regulate  the  form  and  manner  in  which  they  should 
be  authenticated;  and  no  greater  effect  was,  for  some  time, 
in  some  parts  of  the  Union,  given  to  a  judgment  or  decree 
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pronounced  in  another  State,  than  if  it  were  pronounced  by 
a  tribunal  in  some  foreign  country.^  The  Supreme  Court 
of  the  United  States,  in  a  decision  which,  since  its  promul- 
gation, has  been  adopted  throughout  the  Union,  declared 
that  the  act  gave  to  the  Tecord  of  every  judgment,  when 
duly  authenticated,  and  offered  in  evidence  in  another 
State,  the  same  faith  and  credit  to  which  it  was  entitled  in 
the  State  whence  it  was  taken.  That  if,  in  such  State,  it 
had  the  faith  and  credit  of  evidence  of  the  highest  nature — 
viz:  record  evidence — then  it  must  have  the  same  faith  and 
credit  in  every  other  State.* 

g  560.  Jurisdictional  Inquiries. — ^The  language  of  the 
Supreme  Court  in  Mils  v.  Duryee,  which,  substantially,  was 
but  a  quotation  from  the  act  of  1790,  that  a  judgment  must, 
in  every  State,  be  given  the  same  faith  and  credit  to  which 
it  is  entitled  where  it  was  rendered,  was  so  comprehensive 
and  distinct,  as  to  seem  to  negative  the  existence  of  any 
exception  to  the  broad  rule  here  laid  down,  and  to  impart 
to  such  a  judgment  in  all  cases,  and  in  all  localities,  the  full 
effect  of  a  domestic  judgment.  Hence,  in  a  number  of  State 
courts,  the  act  of  1790  has  been  strictly  construed,  and  no 
defense  whatever  has  been  entertained  in  an  action  upon 
the  judgment  or  decree  of  a  sister  State,  which  would  have 
been  rejected,  if  offered  in  a  like  action,  brought  in  the 
State  where  the  judgment  was  rendered,  even  though  such 
defense  tendered  an  issue  in  relation  to  the  jurisdiction  of 
the  court  in  the  original  action.  Especially  where  the 
record  contained  clear  and  positive  jurisdictional  recitals, 
has  the  defendant  been  denied  the  right  to  controvert  those 
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recitals,  nnleris  they  would  be  proper  subjects  of  contro- 
yersj  in  similar  proceedings  in  the  jurisdiction  in  which 
they  were  made.* 

g  561.  Cases  Denying  the  Right  to  Inquire  into  Juris- 
diotion. — ^In  some  States  the  broad  ground  is  mantained  that 
in  all  cases,  if  to  escape  the  judgment  where  it  was  rendered, 
the  party  must  show  want  of  jurisdiction  on  the  face  of  the 
record;  he  cannot  escape  it  by  any  other  means  in  any  other 
State.*  Now  the  Act  of  Congress  already  mentioned,  after 
providing  the  mode  of  authentication,  declares  that  ^'  the 
said  records  and  judiciaSl  proceedings,  authenticated  as 
aforesaid,  shall  have  such  faith  and  credit  given  to  them,  in 
every  court  within  the  United  States,  as  they  have  by  law 
or  usage  in  the  courts  of  the  State  from  whence  the  said 
records  are,  or  shall  be  taken."  In  some  of  the  States,  a 
record,  silent  upon  the  subject  of  jurisdiction,  is,  when  col- 
laterally assailed,  supported  by  incontrovertible  jurisdic- 
tional presumptions.  In  other  States,  while  less  effect  is 
given  to  mere  presumptions  of  jurisdiction,  record  declara- 
tions and  recitals  upon  this  subject  are  regarded  as  of  that 
high  "  and  uncontrollable  verity,  which  admits  of  no  plea 
or  proof  to  the  contrary."  Whenever  a  judgment  of  either 
of  these  States  is  made  the  basis  of  an  action,  or  employed 
for  any  other  legitimate  object,  in  another  State,  it,  accord- 
ing to  the  act  of  1790,  should  have  such  faith  and  credit 
given  to  it  as  by  law  or  usage  would  be  accorded  to  it, 
under  like  circumstances,  in  the  State  whence  it  is  taken. 
In  the  act  there  is  no  more  authority  for  disputing  its  direct 
or  implied  jurisdictional  adjudications,  than  there  is  for 
denying  its  effect  upon  an  issue  by  it  determined  on  the 
merits,  or  its  operation  as  a  merger  or  extinguishment  of 
the  original  cause  of  action.     But  it  was  soon  perceived  that 
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a  man,  living  at  one  extremity  of  the  Union,  might  be  made 
the  subject  of  judicial  proceedings  prosecuted  at  another 
extremity;  and  that,  through  presumptions  very  diflferent 
from  the  real  facts,  or,  from  direct  statements  incorporated  in 
the  record,  and  as  false  as  they  are  explicit,  he  might  be  sub- 
jected to  great  wrong,  a  wrong  from  which  he  could  escape, 
if  at  all,  only  by  such  proceedings  as  would  be  available  to 
him  if  he  were  a'  resident  within  the  State  where  the  wrong 
was  perpetrated. 

g  562.  Cases  holding  that  Jurisdiction  is  al-ways  open 
to  Investigation. — ^A  proper  regalrd  for  the  inconvenience 
and  injustice  likely  to  ensue  from  giving  eflfect  to  the  letter 
of  the  law,  should  have  resulted  in  the  exercise  of  the  legis- 
lative authority  vested  in  Congress,  and  by  means  of  which 
the  existing  statute  could  be  so  modified  as  to  efface  its  ob- 
jectionable features.  But  the  necessity  of  such  an  amend- 
ment was  overcome,  in  a  majority  of  the  States,  by  the 
judicial  construction,  or.  judicial  legislation,  under  which 
the  whole  question  of  the  jurisdiction  of  the  court  pro- 
nouncing the  judgment,  was  liable  to  be  re-opened,  at  the 
option  of  the  person  against  whom  such  judgment  was 
brought  forward,  in  another  State.  A  judgment  record  of 
another  State  is,  therefore,  at  present,  in  many  of  the 
States,  of  no  greater  effect  than  a  foreign  judgment  upon 
jurisdictional  issues.  The  jurisdiction  of  the  court  in  both 
cases  being  open  to  inquiry,^  "The  cases  are  obviously 
irreconcilable,  and  something  may  be  said  on  either  side. 
If  the  statutory  provision,  that  a  judgment  shall  have  the 
same  faith  and  credit  as  in  the  State  where  it  was  rendered, 
extends  to  the  proceedings  of  the  court  as  set  forth  of 
record,  a  denial  of  notice,  or  of  the  authority  of  the  attor- 
ney, will  be  as  inadmissible  in  a  suit  on  the  judgment  of 
another  State,  as  it  confessedly  is  when  the  action  is  based 
on  a  domestic  judgment.  If,  on  the  other  hand,  the  design 
of  the  Constitution,  as  interpreted  by  the  statute,  is  that 
the  judgment  should  not  be  conclusive  unless  the  court 
had  jurisdiction  of  the  cause  and  the  parties,  there  will 
always  be  room  for  the  preliminary  inquiry  whether  the  de- 
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fendant  was  notified  or  appeared  voluntarily  without  pro- 
cess.    Between  these  views  there  is,  seemingly,  no  middle 
ground,  and  the  balance  of  convenience  inclines  strongly 
in  favor  of  the  latter  doctrine."*    The  effect  of  the  provis- 
ions of  the  act  of  1790,  upon  this  very  material  question, 
being  thus  involved  in  the  doubt,  produced  in  a  large  num- 
ber of  adjudged  cases,  opposite  in  the  nature  of  the  con- 
clusions announced,  and  very  nearly  equal  in  the  numbers 
opposed  to  each  other,  we  must  remain  in  doubt  until  the 
act  shall  receive  further  interpretation  from  the  Supreme 
Court  of  the  United  States.     A  decision  already  made  by 
that  tribunal,  shows  in  general  terms  that  a  judgment  of  a 
sister  State  so  far  differs,  from  a  domestic  judgment,  as  to 
leave  the  question  of  jurisdiction  open  to  inquiry.*  Whether 
this  general  language  was  intended  to  apply  only  to  cases 
in  which  the  record  is  either  silent  upon  the  subject  of 
jurisdiction,  or  speaks  in  indirect  and  ambiguous  terms,  or 
was  intended  to  sanction  an  attack  upon  the  verity  of  clear 
and  positive  jurisdictional  statements,  is  unknown. .  But 
as  the  act  is  likely,  through  a  desire  to  avoid  hardship  and 
inconvenience,  to  undergo  'a  little  judicial  interpolation,  the 
desired  object  can  perhaps  be  best  accomplished,  and  the 
design  of  Congress  in  passing  the  act  be  most  nearly  real- 
ized by  the  adoption  of  a  rule  which  shall  not  always  throw 
silent  records  open  to  attack,  nor  always  shut  out  the  truth 
by  explicit  jurisdictional  averments. 

g  563.  Efibct  of  Recitals  and  Averments  in  the  Rec- 
ords.— The  general  recital  that  the  defendant  appeared  is, 
even  in  those  States  where  direct  jurisdictional  statements 
are  regarded  as  conclusive,  susceptible  of  explanation  and 
avoidance  by  showing  that  the  appearance  was  by  an  un- 
authorized attorney.  It  is  also  thought  to  involve  no  dis- 
pute with  the  record  to  show  that  the  attorney  whom  it 
states  appeared  had  no  authority  so  to  do.*  *'In  these  in- 
stances, however,  and  others  of  a  like  kind,  the  courts  have 
relied  on  the  well  known  rule  that  estoppels  must  be  certain, 
as  a  reason  for  admitting  evidence  that  might  have  been 
shut  out  by  a  clear  and  positive  recital.     There  was  said  to 
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be  no  direct  or  necessary  conflict  between  an  averment  on 
the  one  part  that  the  defendant  appeared,  and  proof  on 
the  other  that  the  appearance  was  by  an  attorney  who  did 
not  represent  the  defendant.  And  there  has  been  a  mani- 
fest reluctance  to  go  beyond  this,  and  assume  the  responsi- 
bility of  holding  that  an  unequivocal  allegation  that  the 
defendant  was  served  personally,  or  entered  a  personal  ap- 
pearance, can  be  disproved  by  parol  evidence."*  Neverthe- 
less, numerous  cases  exist  in  which  the  authority  to  con- 
trovert the  truth  of  unequivocal  allegations  found  in  the 
record  in  regard  to  jurisdiction  is  affirmed  in  express  terms 
or  by  necessary  implication.' 

g  564.  Jurlsdlotion  of  State  Courts  Confined  in  State 
Unes. — It  is  said  that  ''no  sovereignty  can  extend  its  pro- 
cess beyond  its  own  territorial  limits  to  subject  either  per- 
son or  property  to  its  judicial  decisions.  Every  exertion 
of  authority  of  this  sort  beyond  this  limit  is  a  mere  nullity.'" 
While  the  constitution  expressly  stipulates  for  the  faith 
and  credit  to  be  given  in  each  State  ''to  the  public  acts, 
records  and  jurisdictional  proceedings  of  every  other  State," 
and  that  "  Congress  may,  by  general  laws,  prescribe  the 
manner  in  which  such  acts,  records  and  proceedings  shall 
be  proved,  and  the  effect  thereof f'  it  it  not  probable  that,  in 
passing  the  act  of  1790,  any  intention  existed  of  extending  the 
judicial  authority  of  any  of  the  States  over  citizens  of  other 
States  not  voluntarily  coming  within  the  State  in  which  the 
original  suit  is  conducted.  "The  jurisdiction  of  State  courts 
is  limited  by  State  lines,  and,  upon  principle,  it  is  difficult 
to  see  how  au  order  of  a  court,  served  upon  a  party  out  of  the 
State  in  which  it  is  issued,  can  have  any  greater  effect  than 
knowledge  brought  home  to  the  party  in  any  other  way."* 
It  seems  to  be  generally  and  perhaps  universally  conceded, 
that,  by  no  means,  can  a  citizen  of  one  State  be  compelled 
to  go  into  another  State  to  litigate  a  civil  action,  by  means 
of  process  served  in  his  own  State;  and  that,  even  though 
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process  from  the  courts  of  any  State  be  personally  served 
beyond  the  limits  of  the  State  whence  it  issued,  no  personal 
liability  against  the  defendant  can  result  therefrom  which 
will  be  recognized  beyond  the  State  in  which  the  action 
originated.*  If  then  a  court  of  no  State  can  acquire  juris- 
diction over  a  non-resident  by  virtue  of  actual  service  of 
process,  nor  by  any  means,  which  its  legislature  is  compe- 
tent to  prescribe,  can  it  derive  any  authoriiy  from  its  own 
false  record  averments.  Should  not  a  judgment  against  a 
non-resident,  not  entering  a  voluntary  appearance,  always 
be  denied  any  extra  territoral  obligation  irrespective  of  the 
question  whether  the  record  is  silent  or  explicit  in  regard 
to  jurisdiction?  And  ought  not  the  defendant  to  be  always 
permitted  to  prove  that  he  was  a  non-resident,  and  that  he 
did  not  submit  himself  to  the  jurisdiction  of  the  State 
whence  the  record  is  taken?  On  the  other  hand,  if  the 
defendant  were  a  resident  within  the  State  when  and  where 
the  record  was  made,  the  fact  of  his  subsequent  removal 
ought  neither  to  impair  nor  to  strengthen  the  obligation  of 
the  judgment.  To  whatsoever  State  he  emiglrated,  the 
record,  when  produced  against  him,  should  have  the  effect 
which  would  be  given  it  in  like  circumstances  if  he  still  re- 
sided in  the  State  whence  it  was  taken;  and  this  too,  inde- 
pendent of  the  question  whether  it  is  positive,  doubtful  or 
silent  in  reference  to  jurisdictional  facts.  It  seems  to  us, 
then,  that  the  only  issue  which  ought  to  be  tried  in  any 
State  in  regard  to  the  jurisdiction  of  a  court  which  has  ren- 
dered a  personal  judgment  in  another  State  is,  was  the  de- 
fendant, when  the  suit  was  instituted,  within  the  State 
whose  court  assumed  to  exercise  authority  over  him,  or  if 
without  the  State,  did  he  submit  himself  to  its  authority. 
If  the  issue  should  be  answered  in  the  negative,  then  the 
judgment  ought  to  be  disregarded,  no  matter  how  positively 
the  record  enumerates  all  needful  jurisdictional  facts.     If, 
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on  the  other  hand,  the  issue  be  determined  in  the  affirma- 
tive, then  the  record  ought,  upon  jurisdictional  as  upon 
other  questions,  to  have  precisely  **the  same  faith  and 
credit  given  it,  as  it  had  by  law  or  usage  in  the  courts  of 
the  State  whence  it  was  taken." 

g  565.  Jurisdiction  Presumed. — Courts  of  record  are 
presumed  to  act  only  in  accordance  with  the  authority  vested 
in  them  by  law.  Their  judgments  will  generally  be  treated 
as  conclusive  on  the  parties  until  the  absence  of  jurisdiction 
is  affirmatively  shown.  These  principles  are  almost  uni- 
versally recognized  in  regard  to  domestic  judgments.  They 
are,  by  a  preponderance  of  the  authorities,  considered  as 
applicable  with  equal  force  to  judgments  of  other  States.^ 
"It  is  obviously  essential  to  the  e£fectual  operation  of  the 
design  of  the  Constitution,  that  the  records  of  the  judg- 
ments of  other  States,  duly  authenticated  under  the  Act  of 
Congress,  should  not  merely  prove  themselves,  but  give  rise 
to  a  presumption  that  the  court  possessed  the  authority 
which  it  assumed  to  exercise."^  But  it  is  conceded  that  the 
question  whether  jurisdiction  should  be  presumed  when  the 
record  of  the  judgment  of  another  State  fails  to  disclose  the 
facts  essential  to  its  existence,  is  not  altogether  free  from 
doubt;  and  that  in  some  instances  this  question  has  been 
determined  in  the  negative.  ^ 

g  566.  Coming  Tvithin  a  State. — We  have  already  shown 
that  by  no  means  can  a  State  compel  a  non-resident  to  come 
within  its  limits  to  answer  a  complaint  in  a  civil  action;  and 
that  if  it  sliould  undertake  to  do  so,  the  judgment  and  pro- 
ceedings would  not  be  recognized,  beyond  its  own  bound- 
aries, as  creating  any  personal  obligation.  But  a  citizen  of 
one  State  upon  going  voluntarily  into  another,  submits  him- 
self to  the  jurisdiction  of  the  courts  of  the  latter.  A  judg- 
ment pronounced  against  him  upon  service  of  process  upon 
him  white  temporarily  in  a  State,  is  as  binding  on  him  in 
every  other  State  as  it  is  in  the  State  in  which  it  was  ren- 
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dered.*  If  it  appear  that  the  defendant  was  not  a  resident 
of  the  State  when  and  where  the  judgment  was  entered,  bnt 
that  his  property  was  attached  in  the  action,  and  the  record 
recites  ''that  it  appears  that  defendant  had  been  notified  of 
the  pendency  of  the  suit,"  this  recital  will  not  be  construed 
as  establishing  that  defendant  went  into  such  State  and 
submitted  his  person  to  its  jurisdiction.  The  words  quoted 
were  probably  designed  to  affirm  the  existence  of  nothing 
in  addition  to  the  fact  that  such  notice  was  given  as  the 
laws  of  the  State  prescribed  to  authorize  a  valid  judgment 
against  the  property  attached.*  A  defendant,  without  going 
into  a  State,  may  submit  himself  to  its  jurisdiction  by 
authorizing  some  one  to  appear  for  him  there.  In  such  case 
the  judgment  subsequently  entered  is  obligatory  upon  him.' 
So  if  a  person  authorize  an  action  to  be  instituted  in  another 
State,  in  his  behalf,  he  becomes  thereby  subject  to  any 
judgment  which  may  be  taken  against  him  in  that  suit.^ 

g  567.  Ck)nstructive  Service  on  Non-residents. — ^Per- 
sonal service  being  undoubtedly  ineffectual  to  call  into  be- 
ing such  a  personal  judgment  as  will  be  given  extra-terri- 
torial effect  against  a  non-resident,  unless  the  service  was 
made  on  him  within  the  State,  it  follows,  a  fortiori^  that  no 
greater  effect  would  be  produced  if  the  service  were  con- 
structive instead  of  personal.* 

g  568.  Gonstruotive  Summoning  of  a  Corporation.— The 
statutes  of  some  of  the  States  authorize  service  of  summons, 
on  a  foreign  corporation,  to  be  made  upon  some  officer  or 
agent  residing  or  being  in  the  State  in  which  the  suit  is 
brought.  A  corporation  created  by  and  under  the  laws  of 
one  State,  cannot  be  deemed  to  pass  beyond  the  limits  of 
such  State.  A  service  on  any  of  its  agents  in  another  State, 
in  pursuance  of  some  statute,  cannot  be  considered  other- 
wise than  as  a  constructive  service,  the  judgment  upon 
which  can  possess  no  extra-territorial  effect.  • 
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§  569.  Jurisdiotion  Acquired  may  be  Continued  by 
Constructive  Service. — But  if  a  court  acquire  jurisdiction 
over  the  parties,  the  courts  of  the  same  State  may  proceed 
until  the  final  termination  of  the  controversy,  although  one 
of  the  parties  is  a  non-resident.  Thus,  if  a  resident  of  one 
State  submits  himself  to  the  jurisdiction  of  a  subordinate 
court  of  another  State,  he  may  be  brought  as  respondent 
before  the  appellate  courts,  although  the  process  or  notice 
required  to  compel  him  to  appear  in  the  higher  court  can 
not  be  personally  served.  If  it  were  otherwise,  a  party 
unjustly  prevailing  in  the  subordinate  court  could  retain 
his  advantage  by  remaining  without  the  State.  The  appeal 
or  writ  of  error  must  be  regarded  not  as  a  new  suit,  but 
rather  as  the  continuation  of  an  old  one.  Whether  a  non- 
resident respondent  be  brought  into  the  appellate  court  by 
means  of  actual  or  constructive  notice,  a  judgment  will  be 
as  binding  on  him,  in  other  States,  as  the  judgment  of  the 
inferior  court  would  have  been  it  it  had  been  against  him.* 

g  570.  Constructive  Service  on  Residents. — In  relation 
to  the  extra-territorial  effect  of  a  judgment  procurjed  against 
a  person  in  the  State  of  his  domicil,  in  an  action  in  which  he 
entered  no  appearance,  and  in  which  the  process  was  served 
constructively,  in  accordance  with  the  laws  of  that  State, 
radical  and  irreconcilable  differences  of  opinion  exist.  In 
one  case,  the  court  said:  "We  will  treat  the  judgment,  not 
as  void,  nor  as  conclusive,  but  simply  as  prima  facie.'' ^  This 
is  a  kind  of  middle  ground,  or  compromise  treatment  of  the 
question;  and,  like  most  compromises,  is  probably  less  de- 
fensible, upon  principle,  than  either  of  the  extremes  be- 
tween which  it  is  placed.  The  position,  however,  which 
seems  to  be  best  sustained,  both  by  reason  and  by  prece- 
dents, is  that  each  State  has  the  aiithority  to  provide  the 
means  by  which  its  oivn  citizens  may  be  brought  before  its 
courts;  that  the  courts  of  other  States  have  no  authority  to 
disregard  the  means  thus  provided;  and,  finally,  that  every 
judgment  or  decree,  obtained  in  a  State  against  one  of  its 
citizens  by  virtue  of  a  lawful,  though  tonstructive,  service 
of  process,  should  be  as  obligatory  upon  such  citizen  in 

^  Nations  v.  Johnson,  24  How.  U.  S.  195. 
s  Holt  V.  AUoway,  2  Black! .  108. 
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eyery  other  State  as  it  is  in  the  State  whence  it  is  taken.^ 
Nor  is  it  destructive  of  the  extra-territorial  effect  of  a  judg- 
ment based  on  constructive  service,  that  the  defendant, 
being  a  citizen  of  the  State,  was  temporarily  absent  there- 
from. It  is  sufficient  that  he  was,  at  the  time,  subject  to 
the  laws  of  the  State  and  to  the  territorial  authority  of  the 
court.' 

On  the  other  hand,  it  is  insisted,  that  "a  merely  con- 
structive notice  by  publication  or  attachment  cannot  right- 
fully be  substituted  for  the  direct  and  actual  warning  which 
every  man  ought  to  have  before  being  condemned."  ''And 
that  a  sentence  so  pronouncd  is  not  a  judgment  in  any  just 
sense  of  the  term,  and  should  not  be  enforced  by  any  court 
which  is  free  from  constraint."' 

g  571.  Byw^hatliR-w  Considered. — ^In  the  consideration 
of  jurisdictional  as  well  as  of  other  questions,  in  regard  to 
the  e£fect  to  be  given  to  a  judgment  of  another  State,  the 
question  arises,  what  law  shall  the  court  apply  to  the  facts 
and  records  brought  before  it,  when  the  parties  fail  to  show 
the  law  regulating  the  subject  in  force  in  the  State  whence 
the  record  is  taken?  Upon  one  hand,  it  is  inserted  that,  for 
this  purpose,  each  State  must  take  judicial  cognizance  of 
the  laws  of  the  other  States;  that  as  each  case  involving  the 
e£fect  of  a  judgment,  under  the  constitution  and  laws  of  the 
United  States,  is  liable  to  be  heard  on  appeal  in  the  United 
States  Supreme  Court,  where  judicial  notice  is  taken  of  the 
laws  of  each  State,  it  would  follow  that,  unless  the  State 
courts  also  take  like  notice,  the  case  would  be  determined 
in  the  lower  court  by  one  law,  and  in  the  appellate  court 
by  another  and  perhaps  entirely  dissimilar  law;*  on  the 
other  hand,  and  supported  by  a  slight  preponderance  of 
authority,  it  is  held  that  ''in  the  absence  of  proof,  a  court 


iMcBae  v.  Mattoon,  13  Pick.  53; 
Poorman  v.  Crane,  1  Wright  Ohio, 
347;  Hinton  v.  Tounea,  1  Hill  8.  G. 
439;  Spencer  v.  Brookaway,  1  Hamm. 
269;  Hunt  v.  Lyle,  8  Yerg.  142;  Green 
V,  Sarmiento,  1  Pet.  0.  G.  74;  Buford 
V.  Kirkpatriok,  13  Ark.  33. 

sBangeley  v.  Webster,  11  K.  H. 
299;  Holt  v.  HoUoway,  2  Black.  108; 
Bimeler  v.  DawBon,    4  Scam.    536; 


Welsh  V.  Sykes,  3  Gilm.  197;  Price  v. 
Hickok,  39  Verm.  292;  Oilman  t;. 
Lewis,  4  Zabr.  246;  Parker  v.  The 
Bank,  4  Zabr.  333. 
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4State  V.  Hinchman,  27  Pa.  St. 479; 
Baxter  v.  Linah,  16  Pa.  S.  243;  WU- 
son  V.  Jackson,  10  Mo.  330. 
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could  not  take  notice  of  the  law  of  another  State,  and  should 
presume  that  it  was  in  accordance  with  their  [its]  own;'** 
while  a  third  view  is  that,  in  the  consideration  of  the  judg- 
ment of  another  State,  it  will  be  presumed,  until  the  con- 
trary appears,  that  it  is  governed  by  the  rules  of  the  com- 
mon law,  and  a  record  insufficient  to  constitute  a  valid 
judgment  under  that  law,  will  be  disregarded  unless  its 
sufficiency  is  shown  by  some  law  of  the  State  whence  it  was 
taken.'  Where  no  written  law  or  decision  is  produced  which 
shows  whether  a  service  disclosed  by  a  record  or  by  other 
proof,  was  sufficient  in  the  State  where  it  was  made,  the 
testimony  of  experts  from  that  State  may  be  received  to 
enable  the  court  to  determine  whether  the  service  was  suf- 
ficient, according  to  usage  and  practice  of  the  courts  of  that 
State.' 

g  572.  Jurisdiotion  of  Subject  Matter. — It  is,  of  course, 
essential  to  the  validity  of  a  judgment  rendered  in  another 
State,  that  the  court  have  jurisdiction  over  the  subject  mat- 
ter of  the  controversy.  A  State  can  no  more  exercise  juris- 
diction over  land  beyond  its  boundaries  than  it  can  over 
the  citizens  of  other  States.  Thus,  if  a  probate  court  in 
one  State,  make  an  order  under  which  lands  of  the  de- 
ceased, lying  in  another  State,  are  sold,  the  sale  is  null  and 
void,  for  want  of  authority  in  the  court  over  the  land  author- 
ized to  be  sold.*  For  the  same  reason,  a  conveyance  made 
by  the  officers  of  a  court  of  a  sister  State,  in  pursuance  of 
a  decree  of  such  court,  was  disregarded  as  to  lands  lying 
in  any  other  State.*  While  courts  of  one  State  have  no 
jurisdiction  to  determine  a  naked  question  of  title  to  lands 
in  another  State,  they  probably  are  competent  to  enforce  a 
trust,  irrespective  ©f  the  location  of  the  land,  and  to  decree 
a  conveyance,  though  in  so  doing  they  may  be  compelled  to 
determine  the  question  of  title.  • 

g  673.  Judgments  in  rem  will  be  considered  in  a  sep- 
arate chapter,  in  which  their  extra-territorial  effect  will  be 


^2  Am.  Lead.  Gas.  650;  Pelton  v. 
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9  Wis.  328. 

^Hewson  v.  Wall,  20  A.la.  298. 
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stated.  Bat  a  class  of  judgments  will  be  spoken  of  here 
which,  though  frequently  styled  judgments  in  rem,  are  sim- 
ply judgments  obtained  by  oneldnd  of  constructive  service. 
In  several  of  the  States,  process  may  be  served  by  attach- 
ing the  defendant's  real  or  personal  estate.  The  State  in 
which  the  property  is  situate,  may,  no  doubt,  authorize  its 
seizure  upon  attachment;  and  the  courts  of  the  State  may, 
in  pursuance  of  State  laws,  exercise  jurisdiction  over  the 
property,  although  its  owner  is  not,  by  any  means,  brought 
within  the  jurisdiction  of  the  court.  The  disposition  made 
of  the  property  attached  is  as  final  and  conclusive  in  any 
State  to  which  it  may  be  removed,  as  it  was  in  the  State 
where  the  judgment  was  entered.*  But  if  the  seizure  of 
property  is  employed  as  a  constructive  service  of  process  on 
the  defendant,  upon  which  a  judgment  in  personam  is  en- 
tered, such  judgment  can  have  no  greater  extra-territorial 
force  than  if  based  upon  any  other  constructive  service.* 

g  574.  Joint  Debtor  Aots. — ^A  judgment  against  two  or 
more  joint  debtors  on  a  citation  served  on  but  one,  though 
authorized  by  the  laws  of  the  State,  is  not  binding  else- 
where upon  any  of  the  defendants  who  were  not  within  the 
State  and  who  did  not  appear  in  the  action.'  In  Oregon^ 
such  a  judgment  seems  to  be  regarded  as  prima  facie  evi- 
dence against  the  defendants  who  were  not  served  with 
process.* 

g  575.  Same  effbot  as  at  Home. — Except  in  regard  to 
the  allowance  and  e£fect  of  jurisdictional  inquiries,  the 
character  a  judgment  of  a  sister  State  is  substantially  that 
of  a  domestic  judgment.  ^  Its  effect,  however,  is  often  dif- 
ferent from  that  of  a  similar  record  in  the  State  in  which  it 
is  sought  to  be  enforced,  because  it  is  governed  by  the  laws 
of  the  locality  where  it  was  created.    The  first  question  to 


^Moore  v.  Spackman,  12  S.  &  B. 
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be  determined  in  regard  to  a  judgment  of  another  State,  after 
jurisdictional  inquiries  have  been  satisfactorily  answered, 
is,  what  is  its  effect  in  the  State  whence  it  was  taken.  ^  If 
the  judgment  appear  on  its  face  to  be  harsh  and  erroneous,  it 
must  be  received  and  enforced  irrespective  of  its  harshness.' 
The  pleas  which  might  be  made  to  it  at  home,  and  those  only, 
can  be  made  to  it  in  any  other  part  of  the  Union.'  If  the 
common  law  distinctions  in  forms  of  actions  have  been  abol- 
ished  in  the  State  where  the  judgment  is  rendered,  then  it 
must  not  be  treated  in  other  States  according  to  the  rules 
growing  out  of  those  distinctions.^  If  valid  under  the  law 
of  its  creation,  it  must  be  treated  as  valid  in  States  under 
whose  laws  it  would,  if  a  domestic  judgment  be  invalid.* 
An  interlocutory  decree  not  being  conclusive  at  home,  is 
not  conclusive  in  another  State."  If  a  person  having  a 
demand  against  another,  go  into  a  State  and  sue  upon  it, 
and  the  plea  of  the  statute  of  limitations  of  that  State  be 
interposed  and  sustained,  he  cannot  return  with  his  demand 
to  the  State  whence  he  took  it,  and  maintain  an  action  on 
it  there.  The  judgment  being  conclusive  against  him  where 
entered  is  equally  so  in  every  other  State.'  An  adjudica- 
tion made  in  one  State  is  equally  conclusive  as  an  estoppel 
in  every  other  State.*  A  decree  in  a  court  of  chancery  in 
one  State  enjoining  a  judgment  for  fraud,  is  conclusive  in 
an  action  on  the  judgment  in  another  State,  though  it  has 
no  extra-territorial  force  as  an  injunction.  • 

g  576.  Defenses. — ^All  defenses  which  are  admissible 
against  a  judgment  where  it  was  pronounced,  are  equally 
admissible  in  actions  upon  it  in  another  State.  Want  of 
jurisdiction,  as  we  have  seen,  is  generally  recognized  as  a 
good  defense.      With   this  exception,   no  defense  which 
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would  not  be  received  in  the  forum  whence  the  judgment 
was  taken,  will  be  allowed  against  it  elsewhere,  unless  it 
be  fraud  in  its  procurement.  Whether  fraud  can  be  assigned 
as  a  defense,  seems  to  depend  upon  the  form  of  practice  in 
the  State  where  the  action  on  the  judgment  is  brought.  If, 
in  such  State,  fraud  can  be  plead  to  an  action  on  a  domestic 
judgment,  it  is  equally  available  and  equally  eflScient  in 
actions  on  judgments  of  other  States.^  But  if,  to  avoid  a 
domestic  judgment  for  fraud,  proceedings  must  be  instituted 
in  equity,  then  like  proceedings,  and  those  only,  must  be 
resorted  to  as  against  a  judgment  of  another  Stata.'  An 
action  on  a  judgment  confessed  in  another  State,  by  a 
power  of  attorney,  can  be  defeated  by  showing  that  the 
defendant  neither  executed  the  power  of  attorney  nor  had 
any  notice  of  the  pendency  of  the  suit.'  To  an  action  in 
Tennessee,  on  a  judgment  rendered  in  Kentucky,  the  defend- 
ant plead,  that  plaintiff  took  advantage  of  political  preju- 
dices existing  when  the  suit  was  commenced,  to  combine 
with  citizens  of  the  latter  State  to  prevent  his  making  any 
defense;  and  that  therefore  defendant  permitted  default  to 
be  taken  because  he  could  not  appear  without  endangering 
his  life.  The  plea  was  decided  to  be  sufficient.^  Nothing 
which  could  have  been  plead  in  the  original  action,  can  be 
plead  against  the  judgment. '  Errors  and  irregularities  in 
the  proceedings  ii^  the  original  suit,  do  not,  in  any  respect, 
impair  the  effect  of  the  judgment,  unless  taken  advantage 
of  by  an  appeal  or  some  other  appropriate  correctory  pro- 
ceeding.^ An  action  may  be  maintained  on  the  judgment 
of  another  State  during  the  pending  of  an  appeal  or  writ  of 
error.  -»  The  following  plea,  involving  a  denial  of  the  juris- 
diction of  the  court,  was  said  to  exclude  every  hypothesis 
in  favor  of  the  judgment:  '^And  the  said  defendant  says 
that  at  the  time  when  said  proceedings  were  commenced  as 
set  forth  in  said  declaration,  and  from  that  time  up  to  and 
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at  the  time  when  said  supposed  judgment  was  rendered  as 
aforesaid,  he,  the  said  defendant,  was  a  citizen  of  the  State 
of  Arkansas,  and  resident  therein,  and  was  not  served  with 
process,  and  had  no  notice  whatever  of  the  pendency  of 
said  action,  and  that  he  never  appeared  thereto  in  person 
nor  by  attorney,  and  this  he  is  ready  to  verify."* 

g  577.  Of  Ck>urf8  not  of  Record. — The  means  provided 
by  Congress,  for  the  authentication  of  judicial  records  and 
proceedings,  are  not  applicable  to  judgments  of  the  justice 
of  the  peace.  The  attestation  prescribed  by  the  act  of  1790, 
must  be  made  by  the  clerk,  with  the  seal  of  the  court,  if 
there  be  one,  annexed,  and  by  the  certificate  of  the  chief 
justice  or  presiding  magistrate  as  the  case  may  be.  It 
seems  to  be  generally  conceded  that  in  all  cases  where 
judgment  cannot,  from  the  nature  of  the  court  in  which  it 
originated,  be  authenticated  under  the  act  of  Congress, 
its  e£fect,  in  another  State,  is  no  greater  than  that  of  a  for- 
eign judgment  to  which  nU  debit  is  a  proper  plea.'  In 
New  Hampshire,  it  is  said  that  a  judgment  of  a  justice  of  the 
peace  of  another  State  must  be  considered  "as  leaving  the 
whole  merits  of  the  case  open  for  discussion  and  examina- 
tion, and  that  the  defendant  is  not  estopped  from  setting  up 
a  payment  made  before  the  judgment  was  rendered.*  But 
in  other  States,  these  judgments  are  undoubtedly  given 
greater  effect  than  is  accorded  to  them  in  New  Hampshire; 
and  are,  when  proved  in  the  same  manner  as  ^  foreign 
judgment  could  be  proved,  and  shown  to  be  authorized  by 
the  laws  of  the  State  whence  they  are  taken  and  to  have 
been  pronounced  by  tribunals  having  jurisdiction  over  the 
parties  to  the  suit,  and  the  subject  matter  in  controversy, 
conclusive  upon  the  merits;  though  the  plea  properly  filed 
in  the  action  may  be  called  nil  debit  or  non  assumpsit,^  The 
judgment  of  a  justice  of  the  peace  of  another  State,  must 
"be  proved  by  the  oath  of  witnesses  who  have  compared 
the  copy  produced  in  evidence"  with  the  original.*  The 
question  of  what  constitutes  a  sufficient  authentication  of 
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judicial  proceedings,  under  the  law  of  Congress,  has  been 
considered  in  the  chapter  on  ''Judgments  as  Evidence." 

g  578.  Courts  of  the  United  States. — ^The  same  rule 
applies  to  judgments  rendered  in  the  United  States  courts, 
when  relied  upon  in  another  State,  as  that  which  would,  in 
like  circumstances,  be  applied  to  the  judgment  of  any  court 
of  record  of  another  State.  * 

g  579.  Decrees  of  Divorce  in  States  to  "w^hich  both 
Parties  have  Removed. — When  the  spouses  remove  from 
the  State  in  which  they  were  married,  the  marriage  relation 
becomes  subject  to  the  laws  of  the  State  of  which  they 
become  bona  fide  residents;  and  a  divorce  granted  there, 
though  for  some  cause  not  recognized  as  sufficient  where 
the  marriage  was  celebrated,  would  be  binding  on  both 
parties  in  every  other  State.' 

g  580.  Divorce  in  another  State  by  Parties  going 
there  to  Procure  it. — No  doubt  is  entertained  in  regard  to 
the  conclusive  effect  of  a  divorce  obtained  in  a  State  to 
which  the  parties  have  removed  with  the  intention  of  mak- 
ing their  domicil  there.  But  many  instances  occur  in  which 
the  removal  is  apparently  for  the  purpose  of  procuring  a 
divorce  for  some  act  not  regarded  as  a  sufficient  cause  at  the 
place  of  its  commission,  or  in  order  to  avoid  such  a  defense 
as  would  probably  be  made  if  the  action  were  prosecuted 
near  the  domicil  of  the  defendant.  No  doubt  most  of  the 
State  courts  have  deemed  a  divorce  so  procured  the  con- 
summation of  a  fraud  upon  the  laws  and  courts  of  the  State 
where  the  cause  of  divorce  was  alleged  to  have  occurred, 
as  well  as  upon  the  defendant,  and  have  refused  to  pay  it 
any  respect  whatever.  Thus  the  judge  who  delivered  the 
opinion  of  the  court  in  a  recent  case  in  New  York,  took 
the  ground  that  only  the  courts  of  the  State  having  juris- 
diction over  the  domicil  of  the  parties  at  the  commission  of 
the  act,  can  grant  a  divorce,  because  they  alone  have  juris- 
diction over  the  subject  matter;  and  said  ^'I  cannot  agree  to 
the  proposition  that  a  party  domiciled  in  this  State,  desir- 


iNiblett  V.  Scott,  4  La.  An.  246; 
Barney  u.  Patterson,  6  H.  &  J.  182; 
Thompson  v.  Lee  County,  22  Iowa, 
206. 

s  Barber  v.  Boot,    10  Kass.    265; 


Pawling  V.  Bird's  £xr*s.,  13  Johns. 
192;  Vischer  v,  Vischer,  12  Barb.  640; 
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Tolen,  2  Blkf.  407. 
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ing  a  divorce,  for  a  cause  occurring  here,  for  which  such  a 
divorce  will  not  be  granted  by  the  laws  of  this  State,  can 
remove  to  another  State,  where  the  act  complained  of  is 
legal  cause  for  such  divorce,  and  then,  upon  the  ground  of 
such  act,  occurring  here,  before  his  becoming  domiciled 
there,  obtain  the  decree,  and  then  return  to  this  State  and 
use  it  here  for  any  purpose."* 

g  581.  Cases  where  Divoroes  may  be  Granted  Against 
Non-Residents. — We  have  already  seen  that  neither  the 
section  of  the  Constitution  of  the  United  States  in  regard 
to  judicial  proceedings  of  other  States,  nor  the  Act  of  Con- 
gress on  the  same  subject,  extends  the  authority  of  the 
courts  of  one  State  so  as  to  authorize  them  to  take  jurisdic- 
tion over  the  citizens  of  other  States.  Some  modification 
of  this  construction  seems  unavoidable  in  proceedings  for 
divorce.  "  Suppose  a  husband  commits  adultery,  and  then 
purchases  a  house  and  actually  takes  up  his  domicil  in 
another  State;  but  before  his  wife  has  joined  him,  she  is 
apprised*  of  the  fact  and  immediately  files  a  libel  for  divorce, 
and  obtains  an  order  to  protect  her  from  the  power  of  her 
husband,  as  by  law  she  may.  He  is  an  inhabitant  of  another 
State,  and  can  in  no  sense  be  said  to  live  in  any  county  in 
this  State.  And  yet  it  would  be  difficult  to  say  that  she  is 
not  entitled  to  have  a  divorce  here.  Supposing,  instead  of 
the  last  case,  he  has  actually  purchased  a  house  and  changed 
his  domicil  to  another  State,  and  there  commits  adultery, 
and  the  wife  not  having  joined  him,  and  not  having  left  her 
residence  in  this  State,  becomes  acquainted  with  the  fact, 
and  libels  and  obtains  a  similar  order,  could  she  not  main- 
tain it?  Yet,  in  the  latter  case,  at  the  time  of  the  act  done, 
and  in  the  other  at  the  time  of  the  suit  instituted,  the  re- 
spondent, one  of  the  parties,  did  not  live  in  this  common- 
wealth. This  suggests  another  course  of  inquiry,  that  is, 
how  far  the  maxim  is  applicable  to  this  case,  that  the  domi- 
cil of  the  wife  follows  that  of  her  husband.  Can  this  maxim 
be  true  in  its  application  to  this  subject,  where  the  wife 
claims  to  act  and  by  law,  to  a  certain  extent  and  in  certain 
cases,  is  allowed  to  act  adversely  to  her  husband?  It  would 


I  Holmes  v.  HolmeB,  4  Lansing,  388; 
see  to  same  effect  Inhabitants  of  Han- 
over V.  Tomer,  14  Mass.  224;  Green- 


law V.  Greenlaw,  12  K.  H.  200;  Lyon 
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oust  the  court  of  its  jurisdiction  in  all  cases,  where  the  hus- 
band should  change  his  domicile  to  another  State  before  the 
suit  is  instituted.  It  is  in  the  power  of  the  husband  to 
change  and  fix  his  domicile  at  will.  If  the  maxim  could 
apply,  a  man  might  go  from  this  country  to  Providence, 
take  a  house,  live  in  open  adultery,  abandoning  his  wife 
altogether,  and  yet  she  could  not  libel  in  this  State,  where, 
till  such  a  change  of  domicile,  they  had  always  lived.  It  is 
probably  a  jupt  view  to  consider  that  the  maxim  is  founded 
upon  the  theoretic  identity  of  person  and  of  interest'  be- 
tween husband  and  wife,  as  established  by  law,  and  the 
presumption  that,  from  the  nature  of  that  relation^  the  home 
of  one  is  that  of  the  other,  and  intended  to  promote, 
strengthen  and  secure  their  interests  in  this  relation,  as  it 
ordinarily  exists  where  union  and  harmony  prevail.  But 
the  law  will  recognize  a  wife  as  having  a  separate  existence, 
and  separate  interests,  and  separate  vights,  in  those  cases 
where  the  express  object  of  all  proceedings  is  to  s£ow  that 
the  relation  itself  ought  to  be  dissolved,  or  so  modified  as 
to  establish  separate  interests,  and  especially  a  separate 
domicile  and  home,  bed  and  board  being  put,  a  part  for  the 
whole,  as  expressive  of  the  idea  of  home."^  The  courts  in 
Massachusetts  recently  took  jurisdiction  of  a  case  which 
was  a  little  different  from  either  of  the  hypothetical  cases 
stated  in  the  foregoing  opinion  of  Chief  Justice  Shaw.  A 
husband  and  wife  left  Massachusetts,  intending  to  remove 
to  Colorado,  and  to  have  their  permanent;  domicile  there. 
They  stopped  temporarily  at  Philadelphia  when  on  their 
way  to  Colorado.  The  husband  there  committed  acts  of 
cruelty,  on  account  of  which  the  wife  returned  to  her  former 
home  and  applied  for  a  divorce.  The  husband  did  not 
return  to  Massachusetts;  but  the  courts  of  that  State  never- 
theless exercised  jurisdiction  over  him  for  the  purpose  of 
giving  the  wife  the  relief  sought  for  his  violation  of  the 
marriage  contract.' 

g  582.  Domicile  of  Wife.— That  the  domicile  of  the  hus- 
band is  in  law  the  domicile  of  the  wife  is  not  true  where, 
oti  account  of  a  final  separation,  they  have  taken  up  their 
residences  in  different  States,'  nor  where  the  husband  is 


1  Chief  Justice  Shaw  in  Harteauv. 
Harteau,  14  Pick.  181. 
31 
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gailty  of  such  a  yiolation  of  his  marital  engagements  as 
entitles  the  wife  to  a  partial  or  entire  dissolution  of  the 
marriage  relation.^ 

g  583.  Constructive  Service  Rejected. — Now  when, 
from  any  cause,  the  domicile  of  the  parties  is  no  longer  in 
•contemplation  of  the  law  identical,  but,  on  the  contrary, 
has  become  susceptible  of  separation,  and  the  parties  in  fact 
reside  in  different  States,  it  is  evident  that  neither  party  could 
obtain  the  redress  authorized  by  law  unless  the  State  courts 
can  render  a  decree  which  will  be  binding  on  the  non-resi- 
dent defendant.  The  courts  of  the  State  of  New  York 
deny  that  if  a  husband  and  wife  h  aye  their  domicile  in  that  State, 
either  of  them  can  go  into  another  state  and  obtain  a  divorce, 
without  the  appearance  of  the  defendant,  which  can  be  of  any 
validity  in  New  York.'  In  Pennsylvania,  it  is  held  that  the 
injured  spouse  must  seek  redress  in  the  State  where  the  in- 
jury was  committed,  unless  the  defendant  remove  from  the 
common  domicile.  3 

g  584.  Constructive  Service  Effective. — But  if,  from 
the  destruction  of  their  common  domicile,  the  injured  party 
has  been  authorized  to  acquire  and  has  acquired  a  domicile 
in  another  State,  in  which  the  dissolution  of  the  marriage 
is  sought,  then  there  is  an  absolute  necessity  for  some 
means  by  which  the  courts  may  compel  the  non-resident 
defendant  to  submit  his  claims  to  a  continuance  of  the  mar- 
riage relation  to  their  jurisdiction.  The  means  usually 
provided  by  statute  consists  of  some  constructive  service 
of  process,  as  by  the  publication  of  the  summons  for  a 
specified  time  in  some  public  journal.  Judgments  procured 
in  any  State  by  constructive  service  of  process  upon  non- 
residents, are,  as  we  have  already  seen,  of  no  extra-terri- 
*torial  force  in  imposing  obligations  in  personam.  But  a 
sentence  of  divorce  has,  or  may  have,  a  dual  nature.  It  is  a 
decree  in  rem,  so  far  as  it  fixes  the  status  of  the  parties  by 
dissolving  their  marital  obUgations.  But,  so  far  as  it  dis- 
poses of  any  other  matter  than  the  marriage  relation  it  is  in 

iDitsonv.Ditson,  4R.  I.87;Hard-:     «ViBher  o.  Viflher,   12  Barb.  640; 
ing  V.  Alden,  9  Oreenl.  140;  Mognire  ,  Holmes  v.  Holmes,  4  Lansing,  388; 


V.  Magaire,  7  Dana,  181;  HoUister  v. 
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personam.  The  decisions  already  cited  from  the  New  York 
Beports,  refase  to  recognize  a  decree  of  divorce  rendered 
in  another  State,  upon  constructive  service  of  summons 
against  a  non-resident.  But,  in  this  respect,  the  New 
York  cases  are  not  sustained  by  the  adjudications  made  in 
other  States.  ^ 
g  585.    Summ^iry  of  Law  of  Divoroe  in  Sister  States. 

'"  The  conclusions  which  are  sustained  bj  a  decided  majority 

of  the  cases,  are  very  clearly  and  correctly  stated  by  Mr. 
Oooley  in  his  work  on  Constitutional  Limitations,  in  the  fol- 
lowing language:  ''We  conceive  the  true  rule  to  be,  that 
the  actual  bona  fde  residence  of  either  husband  or  wife 
within  a  State  will  give  to  that  State  authority  to  determine 
the  staius  of  such  party,  and  to  pass  upon  any  question 
affecting  his  or  her  continuance  in  the  marriage  relation, 
irrespective  of  the  locality  of  the  marriage  or  of  any  alleged 
offense;  and  that  any  such  court  in  that  State  as  the  Legis- 
lature may  have  authorized  to  take  cognizance  of  the  subject, 
may  lawfully  pass  upon  such  questions  and  annul  the  mar- 
riage for  any  cause  allowed  by  the  local  law.  But  if  a  party 
goes  to  a  jurisdiction  other  than  that  of  bis  domicile  for  the 
purpose  of  proctiring  a  divorce,  and  has  residence  there  for 
that  purpose  only,  such  residence  is  not  bona  fide,  and  does 
not  confer  upon  the  courts  of  that  State  or  country  jurisdic- 
tion over  the  marriage  relation,  and  any  decree  they  may 
assume  to  make  would  be  void  as  to  the  other  party.*''  The 
summary  of  the  law  just  quoted  has  been  confirmed  by  the 
Supreme  Court  of  the  United  States,  so  far  as  it  assumes 
that  the  petition  for  divorce  may  be  received  and  adjudi- 
cated upon  by  the  courts  of  any  State  in  which  the  petitioner 
has  a  bona  fide  domicile,  irrespective  of  the  place  of  the 

r  marriage,  of  the  offense,  or  of  the  domicile  of  the  defend- 

ant.^ And  while  the  language  employed  in  this  same  opin- 
ion of  the  Supreme  Court  of  the  United  States  affirms,  in 
general  terms,  that  a  decree  of  divorce,  valid  and  effectual 


iHull  V,  Hull,  2  Strob.  Eq.  174; 
Manley  v.  Manley,  4  Chad.  97;  Hnb- 
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by  the  laws  of  the  State  where  it  was  procured,  is  valid  and 
effectual  in  all  ot^er  States,  we  do  not  understand  that  this 
or  any  other  part  of  the  opinion  was  designed  to  uphold  a 
decree  obtained  by  a  party  who  *'goes  to  a  jurisdiction  other 
than  that  of  his  domicile  for  the  purpose  of  procuring  a 
divorce  and  has  residence  there  for  that  purpose  only." 

§  586.  So  far  as  the  decree  or  judgment  of  divorce  assumes 
to  dispose  of  questions  other  than  that  of  the  marriage 
staitis  of  the  parties,  it  is  not  a  decree  in  rem  and  can  have 
no  extra-territorial  obligation,  unless  the  defendant  was 
within  the  jurisdiction  of  the  court.  If  it  award  alimony, 
or  costs,  to  the  complainant,  or  make  any  disposition  in 
regard  to  the  custody  of  the  children,  such  award  is  of  no 
force  beyond  the  State  wherein  it  was  made.  ^ 

g  587.  In  a  recent  case  in  Massachusetts  the  entirely 
novel  view  was  announced,  that  the  proceedings  of  a  court 
of  record,  when  acting  upon  an  application  for  a  divorce, 
were  not  supported  by  the  same  presumptions  which  would 
support  the  records  of  the  same  court  when  exercising  its 
jurisdiction  upon  other  matters.  The  court  said:  "The 
paper  offered  as  a  record  was  not  admissible.  There  was 
no  proof  that  the  court  in  California  had  jurisdiction  of  the 
cause  and  the  parties.  Although  a  court  of  record,  its 
jurisdiction  of  the  subject  of  divorce  is  a  special  authority 
not  recognized  by  the  common  law,  and  its  proceedings 
stand  on  the  same  footing  with  those  of  courts  of  limited 
jurisdiction."* 


1  Jackson  v.  Jackson,  1  Johns.  424 
Crane  v.  Meginnis,  1  G.  &  J.  463 
Townsend  v.  Griffin,  4  Harr.  440 
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CHAPTEE  XXVII. 

FOREIGN  JUDGMENTS. 

g  588.  Of  Jurisdictional  Inqnlriea. 

I  689.  Of  JnrlBdlction  over  Absenteet. 

§  590.  or  Jarisdiction  over  Cori>orationB. 

i  691.  Effect  of  Fraud. 

6  692.  Diatinction  between  Judgments  aa  Causes  of  Action,  and  as  Pl^as  in  Bar. 

g  693.  Decree  of  Dismissal. 

i  694.  Conclusive  in  England. 

g  695.  Founded  on  Mistake  of  Law. 

g  696.  Bnle  of  American  Oases. 

g  597.  Arguments  for  Conclusive  effect  of  Foreign  Judgments. 

g  598.  Foreign  Decree. 

g  693.  Foreign  Decree  of  Discharge  of  Insolvent. 

g  600.  Control  of  Equity  over  Foreign  Judgments. 

g  601.  Of  Interested  Court. 

g  602.  Effect  of  Appeal. 

g  603.  Presumed  to  be  Based  on  Written  Complaint. 

g  604.  Courts  of  the  Southern  Confederacy. 

g  605.  Are  not  Becords. 

g  588.  Of  Jurisdiotion. — ^The  question  which  first  sug- 
gests itselfc  in  regard  to  foreign  judgments,  is  one  which  we 
have  had  occasion  to  investigate  in  reference  to  every  other 
kind  of  judgment,  viz. :  is  the  jurisdiction  of  the  court  an 
open  question,  and  if  so,  were  the  subject  matter  of  the 
controversyandtheparty  against  whom  the  judgmenthas  been 
pronounced  within  the  jurisdiction  of  the  court?  In  treat- 
ing of  the  judgments  of  other  States  of  the  American  Union 
we  have  shown  that,  notwithstanding  the  provisions  of  the 
Constitution  and  of  the  statutes  made  in  pursuance  thereof, 
no  judgment  can  be  of  any  validity  beyond  the  State  wherein 
it  was  entered,  unless  the  defendant  was  a  citizen  of  such 
State,  or  unless,  by  some  act  of  his,  he  submitted  himself 
to  its  laws  and  thereby  became  subject  to  the  authority 
of  its  courts.^  The  same  general  principle  is  applied  to 
foreign  judgments,  as  will  be  made  apparent  by  quotations 
from  the  opinion  of  the  court  of  Queen's  Bench  in  a  recent 
English  case.'    This  case  was  an  action  on  a  judgment  of  a 

iSee  Sec.  564.^ 
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French  tribunal  given  against  the  defendants  for  default  of 
appearance.  Among  the  pleas  to  the  action,  was  **  a  spe- 
cial plea  asserting  that  the  defendants  were  not  resident 
or  domiciled  in  France,  or  in  any  way  subject  to  the  juris- 
diction of  the  French  court,  nor  did  they  appear;  and  that 
they  were  not  summoned,  nor  had  any  notice  or  knowledge 
of  the  pending  of  the  proceedings,  or  any  opportunity  of 
defending  themselves  therefrom."  On  the  trial  it  appeared 
that  the  plaintiff  was  a  Dane  resident  in  France;  and  that 
the  defendants  also  were  Danes,  but  they  were  resident  in 
London.  The  action  in  the  French  court  was  to  obtain 
damages  for  an  alleged  violation  of  a  contract.  The  place 
at  whicl)  the  contract  was  made  did  not  clearly  appear;  but 
'*  the  fair  intendment  from  the  evidence  was  that  it  was  made 
in  London."  ''The  following  admissions  were  made, namely: 
that  the  judgment  was  regular  according  to  French  law; 
that  it  was  given  in  favor  of  the  plaintiff  a  foreigner  dom- 
iciled in  France,  against  the  defendants  domiciled  in  Eng- 
land, and  in  no  sense  French  subjects,  and  having  no  prop- 
erty in  France."  It  also  appeared  that  process  was  issued 
out  of  the  French  court,  **and  the  French  consulate  in 
London  served  on  the  defendants  a  £opy  of  the  citation." 
The  jury  found  that  the  defendants  had  knowledge  and 
notice  of  the  summons  and  of  the  pendency  of  the  action  in 
time  to  make  their  defense  in  the  French  court.  Black- 
burn, J.,  in  delivering  the  opinion  of  the  Court  of  Queen's 
Bench,  said:  ''We  were  much  pressed  on  the  argument 
with  the  fact  that  the  British  legislature  has,  by  the 
Common  Law  Procedure  Act,  1852,  conferred  a  power  of 
summoning  foreigners,  under  certain  circumstances,  to 
appear,  and  in  case  they  do  not,  giving  judgment  against 
them  by  default.  It  was  this  consideration  principally 
which  induced  me  at  the  trial  to  entertain  the  opinion 
which  I  then  expressed  and  have  since  changed.  And 
we  think  that  if  the  principle  on  which  foreign  judgments 
were  enforced  was  that  which  is  loosely  called  'comity,' 
we  could  hardly  decline  to  enforce  a  foreign  judgment 
given  in  France  against  a  resident  of  Great  Britain  under 
circumstances  hardly,  if  at  all,  distijjguishable  from  those 
under  which  we,  mufaiis  muiandisy  might  give  judgment 
against  a  resident  in  France. 
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''Should  a  foreigner  be  sued  under  the  provisions  of  the 
statute  referred  to,  and  then  come  to  the  courts  of  this 
country  and  desire  to  be  discharged,  the  only  question 
which  our  courts  could  entertain  would  be  whether  the  acts 
of  the  British  legislature,  rightly  construed,  gave  us  juris- 
diction over  the  foreigner,  for  we  must  obey  them?  But  if, 
judgment  being  given  against  him  in  our  courts,  an  action 
were  brought  upon  it  in  the  courts  of  the  United  States 
(where  the  law  as  to  enforcing  foreign  judgments  is  the 
same  as  our  own),  a  further  question  would  be  open,  viz. : 
Not  only  whether  the  British  legislature  had  given  the 
English  courts  jurisdiction  over  the  defendant,  but  whether 
he  was  under  any  obligation  which  the  American  courts 
could  recognize  to  submit  to  the  jurisdiction  thus  created. 
This  is  precisely  the  question  which  we  have  now  to  deter- 
mine with  regard  to  a  jurisdiction  assumed  by  the  French 
jurisprudence  over  foreigners. 

"  Again,  it  was  argued  before  us  that  foreign  judgments 
obtained  by  default,  where  the  citation  was  (as  in  the  present 
case)  by.  an  artificial  mode  prescribed  by  the  laws  of  the 
country  in  which  the  judgment  was  given,  were  not  enforce- 
able in  this  country  because  such  a  mode  of  citation  was 
contrary  to  natural  justice,  and  if  this  were  so,  doubtless 
the  finding  of  the  jury  in  the  present  case  would  remove 
that  objection.  But  though  it  appears  by  the  report  of 
Buchanan  v.  Biicker  (1  Camp.  63),  that  Lord  EUenborough 
in  the  hurry  of  nisi  prius  at  first  used  expressions  to  this 
efiect,  yet  when  the  case  came  before  him  in  banco  (9  East. 
192),  he  entirely  abandoned  what  (with  all  deference  to  so 
great  an  authority)  we  cannot  regard  as  more  than  declama- 
tion, and  rested  his  judgment  on  the  ground  that  laws 
passed  by  our  country  were  not  obligatory  on  foreigners  not 
subject  to  their  jurisdiction.  'Can,'  he  said,  'the  island  of 
Tobago  pass  a  law  to  bind  the  rights  of  the  whole  world?' 

"The  question  we  have  now  to  answer  is,  Can  the  empire 
of  France  pass  a  law  to  bind  the  whole  world?  We  admit, 
with  perfect  candor,  that  in  the  supposed  case  of  a  judg- 
ment obtained  in  this  country  against  a  foreigner  under  the 
Common  Law  Procedure  Act,  being  sued  on  in  a  court  of 
the  United  States,  the  question  for  the  court  of  the  United 
States  would  be,  Can  the  island  of  Great  Britain  pass  a  law 
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to  bind  the  whole  world?  We  think  in  each  case  the  answer 
should  be,  No,  but  every  country  can  pass  laws  to  bind  a 
great  many  persons;  and  therefore  the  further  question  has 
to  be  determined,  whether  the  defendant  in  the  particular 
suit  was  such  a  person  as  to  be  bound  by  the  judgment 
which  it  is  sought  to  enforce? 

"Now,  on  this  we  think  some  things  are  quite  clear  on 
principle.  If  the  defendants  had  been  at  the  time  of  the 
judgment  subjects  of  the  country  whose  judgment  is  sought 
to  be  enforced  iigainst  them.  Again,  if  the  defendants  had 
been  at  the  time  when  the  suit  was  commenced  resident  in 
the  country,  so  as  to  have  the  benefit  of  its  laws  protecting 
them,  or,  as  it  is  sometimes  expressed,  owing  temporary 
allegiance  to  that  country,  we  think  that  its  laws  would  have 
bound  them. 

•*If,  at  the  time  when  the  obligation  was  contracted,  the 
defendants  were  within  the  foreign  country,  but  left  it  before 
the  suit  was  instituted,  we  should  be  inclined  to  think  the 
laws  of  that  country  bound  them;  though  before  finally  de- 
ciding this  we  should  like  to  hear  the  question  argued.  But 
every  one  of  those  suppositions  is  negatived  in  the  present 
case. 

"Again,  we  think  it  clear,  upon  principle,  that  if  a  person 
selected,  as  plaintiflF,  the  tribunal  of  a  foreign  country  as 
the  one  in  which  he  would  sue,  he  could  not  afterwards  say 
that  the  judgment  of  that  tribunal  was  not  binding  upon 
him. 

"In  the  case  of  General  Steam  Navigation  Co.  v.  GutUou 
(11  M.  &  W.  877,  894),  on  a  demurrer  to  a  plea,  Parke,  B., 
in  delivering  the  considered  judgment  of  the  Court  of  Ex-^ 
chequer,  then  consisting  of  Lord  Abinger,  C.  B.,  Parke, 
Aldeson  and  Gurney,  B.  B.,  thus  expresses  himself:  'The 
substance  of  the  plea  is  that  the  cause  has  been  already  ad- 
judicated upon  in  a  competent  court,  against  the  plaintiffs, 
and  that  the  decision  is  binding  upon  them,  and  that  they 
ought  not  to  be  permitted  again  to  litigate  the  same  ques- 
tion. Such  a  plea  ought  to  have  had  a  proper  commence- 
ment and  conclusion.  It  becomes,  therefore,  unnecessary 
to  give  any  opinion  whether  the  pleas  are  bad  in  substance; 
but  it  is  not  to  be  understood  that  we  feel  much  doubt  on 
that  question.     They  do  not  state  that  the  plaintiffs  were 
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French  subjects,  or  resident,  or  even  present  in  France 
when  the  suit  began,  so  as  to  be  bound  by  reason  of  alle- 
giance or  temporary  presence  by  the  decision  of  a  French 
court,  and  they  did  not  select  the  tribunal  and  sue  as 
plaintiffs,  in  any  of  which  cases  the  determination  might 
have  possibly  bound  them.  They  were  mere  strangers,  who 
put  forward  the  negligence  of  the  defendant  as  an  answer  in 
an  adverse  suit  in  a  foreign  country,  whose  laws  they  were 
under  no  obligation  to  obey.' 

"It  will  be  seen  from  this  that  those  very  learned  judges, 
besides  expressing  an  opinion  conformable  to  ours,  also  ex- 
pressed one  to  the  effect  that  the  plaintiffs  in  that  suit  did 
not  put  themselves  under  an  obligation  to  obey  the  foreign 
judgment,  merely  by  appearing  to  defend  themselves  agaiqst 
it.  On  the  other  hand,  in  Simpson  v.  Fogo  (1  John.  &  H. 
18;  29  L.  J.  Ch.  657;  1  Hem.  &  M.  195;  32  L.  J.  Ch.  249), 
where  the  mortgagees  of  an  English  ship  had  come  into  the 
courts  of  Louisiana,  to  endeavor  to  prevent  the  sale  of  their 
ship  seized  under  an  execution  against  the  mortgagors,  and 
the  courts  of  Louisiana  decided  against  them,  the  Vice 
Chancellor  and  the  very  learned  counsel  who  argued  in  the 
case  seem  all  to  have  taken  it  for  granted  that  the  decision 
of  the  court  of  Louisiana  would  have  bound  the  mortgagees, 
had  it  not  been  in  contemptuous  disregard  of  English  law. 
The  case  of  General  Steam  Navigation  Co.  v.  Guilhu  (11  M. 
&  W.  877),  was  not  referred  to,  and  therefore  cannot  be 
considered  as  dissented  from;  but  it  seems  clear  they  did 
agree  in  the  latter  part  of  the  opinion  they  expressed. 

"We  think  it  better  to  leave  this  question  open  and  to 
express  no  opinion  as  to  the  effect  of  the  appearance  of  a 
defendant,  where  it  is  so  far  not  voluntary  that  he  only 
comes  in  to  try  save  some  property  in  the  hands  of  the 
foreign  tribunal.  But  we  must  observe  that  the  decision  in 
DeCosse  Drissac  v.  Bathbo7ie  (6  H.  &  N.  301;  30  L.  J.  Ex. 
238)  is  am  authority  that,  where  the  defendant  voluntarily 
appears  and  takes  the  chance  of  a  judgment  in  his  favor, 
he  is  bound. 

"In  Douglas  v.  Forrest  (4  Bing.  703)  the  court,  in  deciding 
in  favor  of  a  party  suing  on  a  Scotch  judgment,  say :  *  We 
confine  our  judgment  to  a  case  where  the  party  owed  alle- 
giance to  the  coimtry  in  which  the  judgment  was  so  given 


490 


LAW  OF  JUDGMENTS, 


against  him,  from  being  bom  in  it,  and  by  the  law  of  which 
country  his  property  was,  at  the  time  those  judgments  were 
given,  protected.  The  debts  were  contracted  in  the  country 
in  which  the  judgments  were  given  whilst  the  debtor  re- 
sided in  it.'  Those  circumstances  are  all  negatived  here. 
We  should,  however,  point  out  that,  whilst  we  think  that 
there  may  be  other  grounds  for  holding  a  person  bound  by 
the  judgment  of  the  tribunal  of  a  foreign  country  than  those 
enumerated  in  Douglas  v.  FcnTest,  we  doubt  very  much 
whether  the  possession  of  property  locally  situated  in  that 
country  and  protected  by  its  laws,  does  afford  such  a 
ground.  It  should  rather  seem  that,  whilst  every  tribunal 
may  very  properly  execute  process  against  the  property 
within  its  jurisdiction,  the  existence  of  such  property, 
wnich  may  be  very  small,  affords  no  sufficient  ground  for 
imposing  on  the  foreign  owner  of  that  property  a  duty  or 
obligation  to  fulfil  the  judgment.  But  it  is  unnecessary  to 
decide  this,  as  the  defendants  had  in  this  case  no  property 
in  France. 

''We  think,  and  this  is  all  we  need  decide,  that  there 
existed  nothing  in  the  present  case  imposing  on  the  defend- 
ants any  duty  to  obey  the  judgment  of  a  French  tribunal.''^ 

The  decisions  in  the  United  States  upon  the  subject  of 
foreign  judgments  are  but  few.  The  law  on  that  subject 
must,  therefore,  be  regarded  as  not  well  settled.  So  far  as 
jurisdictional  inquiries  are  involved,  no  doubt  the  courts  in 
this  country  would  permit  a  party  against  whom  a  foreign 
judgment  was  sought  to  be  used,  to  avoid  its  effect  to  the 
same  extent  which  is  authorized  by  the  English  cases;  and 
that  no  person  would  be  held  bound  in  this  country  by  an 
adjudication  made  in  some  other  country,  xmless  he  was  a 
resident  of,  or  submitted  himself  to  the  courts  of,  that 
country.^ 

g  589.  Jurisdiction  of  Absentees. — ^The  English  courts, 
no  doubt,  are  not  disposed  to  disregard  a  judgment  ren- 
dered in  a  foreign  country  merely  because  the  service  of 
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process  was  consttuctive,  and  the  defendant  was,  at  the 
time,  beyond  the  jurisdiction  of  the  court.  It  must  be 
shown  that  the  defendant  was  not  domiciled  in  and  did  not 
owe  allegiance  to  the  nation  whose  courts  proceeded  against 
him  in  his  absence,  because  if  he  did  owe  such  allegiance 
to  or  was  domiciled  in  the  country,  it  was  not  repugnant  to 
natural  justice  to  provide  some  means  of  compelling  him 
to  pay  his  debts  even  after  he  had  departed  from  the 
country.^ 

g  590.  Juxisdictioa  of  Corporations. — ^The  members  of  a 
company  formed  in  England  to  carry  on  business  in  a  foreign 
country  are  bound  in  respect  to  the  transactions  of  that 
company  by  the  law&  of  the  country  where  the  business  is 
carried  on.  If  a  statute  of  the  foreign  country  authorize 
the  company  to  be  sued  in  the  name  of  its  chairman,  a  judg- 
ment so  recovered  is  as  conclusive  on  the  members  of  the 
company  in  England  as  any  other  foreign  judgment;  and 
cannot  be  avoided  by  showing  that  they  received  no  sum- 
mons and  had  no  notice  of  the  suit.^  To  a  suit  in  England^ 
on  a  French  judgment  the  defendant  plead  that  he  never 
was  a  resident  of  France  during  or  since  the  accrual  of  the 
cause  of  action,  nor  was  subject  to  the  laws  of  France,  nor 
served  with  process,  nor  did  he  have  any  notice  or  knowl- 
edge of  the  suit*  The  plaintiff  in  reply  stated  that  the 
defendant  was  member  of  a  company  in  France  by  holding 
shares  therein;  that,  by  law  of  that  country,  it  was  neces- 
sary for  defendant  to  elect  a  domicile;  that  such  domicile 
was  selected  at  Paris;  that  service  of  notice  was  left  at  such 
domicile  as  provided  by  the  laws  of  France.  This  replica- 
tion was  held  to  be  good,  on  the  ground  that  natural  justice 
was  not  violated  by  holding  a  man  bound  by  a  particular 
mode  of  notification,  to  which  he  had  agreed  to  submit.' 

g  591.  Fraud. — ^Both  in  England  and  the  United  States, 
fraud  in  its  procurement,  is  a  good  ground  on  which  to 
avoid  the  effect  of  a  foreign  judgment.^ 
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g  592.  DlfTerence  between  Judgments  as  a  cause  of 
Action  and  as  a  Plea  In  Bar. — ^We  have  seen  that  a  for- 
eign judgment  can  have  no  extra-territorial  obligation,  if 
the  defendant  was  not  subject  to  the  jurisdiction  of  the 
pourts  of  the  country  wherein  it  was  rendered,  and  that  it 
is  in  all  cases  liable  to  be  impeached  for  fraud  in  its  pro- 
curement. Perhaps  two  other  questions  in  reference  to 
this  class  of  judgments,  could  not  be  mentioned  in  regard 
to  which  the  authorities  are  at  all  in  unison.  A  distinction 
has  been  made  between  the  effect  of  a  foreign  judgment 
sought  to  be  enforced  as  a  cause  of  action,  and  that  of  the 
same  judgment  produced  by  the  defendant  as  a  bar.  This 
distinction  is  supported  by  the  judgment  of  Lord  Chief 
Justice  Eyre,  in  PhiUi[}8  v.  Hunter  (2  H.  Black.  410),  in 
which  he  said:  "It  is  in  one  way  only,  that  the  sentence  or 
judgment  of  the  court  of  a  foreign  State  i&  examinable  in 
our  courts;  and  that  is,  when  the  party  who  claims  the 
benefit  of  it  applies  to  our  courts  to  enforce  it.  When  it  is 
thus  voluntarily  submitted  to  our  jurisdiction,  we  treat  it, 
not  as  obligatory,  perhaps,  as  in  the  country  in  which  it  was 
pronounced,  nor  as  obligatory  to  the  extent  to  which  by 
our  law  sentences  and  judgments  are  obligatory;  not  as 
conclusive  but  as  matter  in  pais;  as  a  consideration  prima 
facie  suflScient  to  raise  a  promise.  We  examine  it,  as  we 
do  all  other  considerations  or  promises;  and  for  that  pur- 
pose we  receive  evidence  of  what  the  law  of  the  foreign  State 
is,  and  whether  the  judgment  is  warranted  by  that  law. 
In  all  other  cases,  we  give  entire  faith  and  credit  to  the  sen- 
tences of  foreign  courts,  and  consider  them  as  conclusive 
upon  us."  This  opinion  so  far  as  it  treats  foreign  judg- 
ments as  merely  prima  facie  when  brought  forward  as  a 
cause  of  action;  but  as  conclusive  when  called  in  question 
incidentally  or  by  a  plea  in  bar  (except  as  a  meiger  of  a 
cause  of  action),  is  sustained  by  a  large  number  of  English 
and  American  cases.^ 

g  593.  Decree  of  DisnuBsal. — Another  distinction  has 
been  made  by  which  a  decree  of  dismissal  has  been  treated 
as  more  conclusive  than  a  decree  sustaining  a  claim.     Thus 
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Lord  Karnes  (2  Karnes'  Equity,  jk  365  of  3d  Ed.)  says: 
^'A  foreign  decree,  sustaining  the  claim,  is  not  one  of  those 
universal  titles,  which  ought  to  be  made  effectual  every 
where.  It  is  a  title  that  depends  on  the  authority  of  the 
court  whence  it  issued,  and  therefore  has  no  coercive  au- 
thority extra  territorium.  And  yet,  as  it  would  be  hard  to 
oblige  the  person  who  claims  on  a  decree  to  bring  a  new 
action  against  his  party  in  every  country  to  which  he  may 
retire;  therefore,  common  utility  as  well  as  regard  to  a 
sister  court,  has  established  a  rule  among  all  civilized 
nations,  that  a  foreign  decree  shall  be  put  in  execution, 
unless  some  good  exception  is  opposed  to  it  in  law  or  equity, 
which  is  making  no  wider  step  in  favor  of  the  decree  than 
to  pronounce  it  just,  till  the  contrary  be  proved. 

"A  foreign  decree,  which,  by  dismissing  the  claim,  affords 
an  exceptio  rei  Judicata  against  it,  enjoys  a  more  extensive 
privilege.  We  not  only  presume  it  to  be  just,  but  will  not 
admit  of  any  evidence  of  its  being  unjust.  A  decree  dismiss- 
ing a  claim,  may,  it  is  true,  be  unjust,  as  well  as  a  decree 
sustaining  it.  But  they  differ  widely  in  one  capital  point; 
in  declining  to  give  redress  against  a  decree  dismissing  a 
claim,  the  court  is  not  guilty  of  authorizing  injustice,  even 
supposing  the  decree  to  be  unjust,  the  utmost  that  can  be 
said  is  that  the  court  forbears  to  interpose  in  behalf  of 
justice.  But  such  forbearance,  instead  of  being  faulty,  is 
highly  meritorious  in  every  case  where  private  justice 
clashes  with  public  utility.  The  case  is  very  different  with 
respect  to  a  decree  of  the  other  kind;  for  to  award  execu- 
tion upon  a  foreign  decree,  without  admitting  any  objection 
against  it,  would  be,  for  aught  the  court  ean  know,  to  support 
and  promote  injustice."  Though  the  distinction  here 
sought  to  .be  established  between  foreign  decrees  is  sub- 
stantially like,  that  pointed  out  in  Phillips  v.  Hunter,  in 
regard  to  foreign  judgments,  it  does  not  seem  to  be  recog- 
nized in  any  of  the  reported  cases;  and,  if  ever  so  recog- 
nized, it  must  undoubtedly  be  obliterated  by  the  recent 
decisions  in  the  highest  courts  of  England,  in  which  the 
merits  and  justice  of  the  sentences  of  the  courts  of  foreign 
countries,  pronounced  in  cases  of  which  those  courts  had 
jurisdiction  are  no  longer  proper  subjects  of  inquiry. 

g  594.  But  the  distinction  made  in  PhiUips  v.  Hunter 
against  judgments  sought  to  be  enforced  as  a  cause  of 
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action,  while  it  has  no  doubt  been  generally  recognized  in 
the  United  States,  is  now  entirely  overthrown  in  England. 
An  action  brought  in  that  country  on  a  foreign  judgment 
cannot  be  defeated  by  an  examination  into  the  merits  of  the 
judgment.  Conceding  that  the  judgment  is  valid,  and  still  in 
force  in  the  country  where  it  was  rendered ;  that  the  court  had 
jurisdiction  over  the  cause  and  the  parties,  and  that  the  judg- 
ment is  free  from  the  taint  of  fraud  in  its  procurement, there 
remains  no  ground  for  avoiding  its  effect  as  a  cause  of  action, 
unless  it  be  that  the  court  of  the  foreign  country,  intention- 
ally disregarded  the  law  of  England,  in  a  case  where  the  rights 
of  the  parties  depended  on  a  proper  application  of  that 
law.^ 

g  595.  Mistake  of  Foreign  Law. — ^The  recent  case  of 
Godard  v.  Gray  (L.  R.  6  Q.  B.  139)  disposes  of  the  ques- 
tion, whether  a  mere  error  in  regard  to  English  law,  enter- 
ing into  a  judgment  rendered  in  a  foreign  country,  and 
occasioning  such  a  determination  as  could  not  have  been 
obtained  in  the  English  courts,  is  a  good  defense  to  an 
action  on  such  foreign  judgment  brought  in  the  English 
courts.  The  case  is  so  recent  and  so  an&oritative  a  con- 
struction, not  only  of  the  law  necessarily  involved,  but  also 
of  the  whole  question  concerning  the  conclusive  nature  oi 
foreign  adjudications,  tlmt  we  shall  proceed  to  copy  into 
this  work  the  greater  portion  of  the  opinion  of  the  court : 
^^It  is  not  an  admitted  principle  of  the  law  of  nations,  that 
a  State  is  bound  to  enforce  within  its  territories  the  judg- 
ment of  a  foreign  tribunal:  Several  of  the  continental 
nations  (including  France)  do  nol  enforce  the  judgments 
of  other  countries,  unless  where  there  are  reciprocal  treaties 
to  that  effect.  But  in  England,  and  in  those  States 
which  are  governed  by  the  common  law,  such  judgments 
are  enforced,  not  by  virtue  of  any  treaty,  nor  by  virtue  of 
any  statute,  but  upon  a  principle  very  well  stated  by  Parke 
B.,  in  Wmiams  v.  Jones  (13  M.  &  W.  633):  'Where  a 
court  of  competent  jurisdiction  has  adjudicated  a  certain 
sum  to  be  due  from  one  person  to  another,  a  legal  obliga- 
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tion  arises  to  pay  that  snniy  on  which  an  action  of  debt  to 
enforce  the  ju(^ment  may  be  maintained.  It  is  in  this  way 
that  the  judgments  of  foreign  and  colonial  courts  are  en* 
forced.'  And  taking  this  as  the  principle,  it  seems  to  fol* 
low,  that  anything  which  negatives  the  existence  of  this 
legal  obligation,  or  excuses  the  defendant  from  the  perform- 
ance of  it,  must  form  a  good  defense  to  the  action.  It  must 
be  open,  therefore,  to  the  defendant  to  show  that  the  court 
which  pronounced  the  judgment  had  not  jurisdiction  to 
pronounce  it,  either  because  they  exceeded  the  jurisdiction 
given  to  them  by  the  foreign  law,  or  because  he,  the  de- 
fendant, was  not  subject  to  that  jurisdiction;  and  so  far  the 
judgment  must  be  examinable.  Probably  the  defendant 
may  show  that  the  judgment  was  obtained  by  the  fraud  of 
the  plaintiff,  for  that  would  show  that  the  defendant  was 
excused  from  the  performance  of  an  obligation  thus  ob- 
tained; and  it  may  be,  that  where  the  foreign  court  has 
knowingly  and  perversely  disregarded  the  rights  given  to 
an  English  subject  by  English  law,  that  forms  a  valid  excuse 
for  disregarding  the  obligation  thus  imposed  on  him. 

''There  are  many  dicta  and  opinions  of  very  eminent 
lawyers,  tending  to  establish  that  the  defendant  in  an  action 
on  a  foreign  judgment  is  at  liberty  to  show  that  the  judg- 
ment was  founded  on  a  mistake,  and  that  the  judgment  is 
so  far  examinable.  In  Houldiich  v.  DonegaU  (2  CI.  &  F. 
477),  Lord  Brougham  goes  so  far  as  to  say:  'The  language 
of  the  opinions  on  one  side  has  been  so  strong,  that  we  are 
not  warranted  in  calling  it  merely  the  inclination  of  our 
lawyers;  it  is  their  decision  that  in  this  country  a  foreign 
judgment  is  only  prima  fadey  not  as  conclusive  evidence  of 
a  debt."  But  there  certainly  is  no  case  decided  on  such  a 
principle;  and  the  opinions  on  the  other  side  of  the  ques- 
tion are  at  least  as  strong  as  those  to  which  Lord  Brougham 
refers. 

"Indeed,  it  is  difficult  to  understand  how  the  common 
course  of  pleading  is  consistent  with  any  notion  that  the 
judgment  was  only  evidence.  If  that  were  so,  every  count 
on  a  foreign  judgment  must  be  demurrable  on  that  ground. 
The  mode  of  pleading  shows  that  the  judgment  was  con- 
sidered, not  as  merely  j^rima/acte  evidence  of  that  cause  of 
action  for  which  the  judgment  was  given,  but  as  in  itself 
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giving  rise,  at  least  prima  facky  to  a  legal  obligation  to  obey 
that  judgment  and  pay  the  sum  adjudged.  This  may  seem 
a  technical  mode  of  dealing  with  the  question;  but  in  truth 
it  goes  to  the  root  of  the  matter.  For  if  the  judgment  were 
merely  considered  as  evidence  of  the  original  cause  of 
action,  it  must  be  open  to  meet  it  by  any  counter  evidence 
negativing  the  existence  of  the  original  cause  of  action. 

"If,  on  the  other  hand,  there  is  a. prima  facie  obligation  to 
obey  the  judgment  of  a  tribunal  having  jurisdiction  over  the 
party  and  the  cause,  and  to  pay  the  sum  decreed,  the  ques- 
tion would  be,  whether  it  was  open  to  the  unsuccessful 
party  to  try  the  cause  over  again  in  a  court,  not  sitting  as 
A  court  of  appeal  from  that  which  gave  the  judgment.  It 
is  quite  clear  this  could  not  be  done  where  the  action  is 
brought  on  the  judgment  of  an  English  tribunal;  and,  on 
principle,  it  seems  the  same  rule  should  apply  where  it  is 
brought  on  that  of  a  foreign  tribunal.  But  there  still  re- 
mains a  question  which  has  never,  so  far  as  we  know,  been 
expressly  decided  in  any  court. 

"It  is  broadly  laid  down,  by  the  very  learned  author  of 
Smith's  Leading  Cases,  in  the  original  note  to  Doe  v.  Oliver, 
&at  4t  is  clear  that  if  the  judgment  appear  on  the  face  of  the 
proceedings  to  be  founded  on  a  mistaken  notion  of  the  Eng- 
lish law,'  it  would  not  be  conclusive.  For  this  he  cites 
Novelli  V.  Eossi  (2  B.  &  Ad.  757),  which  does  not  decide  that 
point,  and  no  other  authority;  but  the  great  learning  and 
general  accuracy  of  the  writer  makes  his  unsupported  opin- 
ion an  authority  of  weight;  and  accordingly  it  has  been 
treated  with  respect. 

"  But  the  doctrine  as  laid  down  by  Mr.  Smith  does  apply 
here;  and  we  must  express  our  opinion  on  it,  and  we  think 
it  cannot  be  supported,  and  that  the  defendant  can  no  more 
set  up  as  an  excuse,  relieving  him  from  the  duty  of  paying 
the  amount  awarded  by  the  judgment  of  the  foreign  tribunal 
having  jurisdiction  over  him,  and  the  cause,  that  the  judg- 
ment proceeded  on  a  mistake  of  the  English  law,  than  he 
could  set  up  as  an  excuse  that  there  had  been  a  mistake  as 
to  the  law  of  some  third  country  incidentally  involved,  or 
as  to  any  other  question  of  fact. 

"It  can  make  no  difference  that  the  mistake  appears  on 
the  face  of  the  proceedings.     That,  no  doubt,  greatly  facili- 
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iates  the  proof  of  the  mistake;  but  if  the  principle  be  to 
inquire  whether  the  defendant  is  relieved  from  a  prima  fade 
duty  to  obey  the  judgment,  he  must  be  equally  relieved, 
whether  the  mistake  appears  on  the  face  of  the  proceedings 
or  is  to  be  proved  by  extraneous  evidence.  Nor  can  there 
be  any  difference  between  a  mistake  made  by  the  foreign 
tribunal  as  to  English  law,  and  any  other  mistake. 

"If,  indeed,  foreign  judgments  were  enforced  by  our 
courts  out  of  politeness  and  courtesy  to  the  tribunals  of 
other  countries,  one  could  understand  its  being  said  that 
though  our  courts  would  not  be  so  rude  as  to  inquire 
whether  the  foreign  court  had  made  a  mistake,  or  to  allow 
the  defendant  to  assert  that  it  had,  yet  if  the  foreign  court 
itself  admitted  its  blunder  they  would  not  then  act;  but  it 
is  quite  contrary  to  every  analogy  to  suppose  that  an  En- 
glish court  of  law  exercises  any  discretion  of  this  sort.  We 
enforce  a  legal  obligation,  and  we  admit  any  defense  which 
shows  that  there  is  no  legal  obligation  or  a  legal  excuse  for 
not  fulfilling  it;  but  in  no  case  that  we  know  of  is  it  ever 
said  that  a  defense  shall  be  admitted  if  it  is  easily  proved, 
and  reject  it  if  it  would  give  the  court  great  trouble  to  in- 
vestigate it.  Yet  on  what  principle  can  we  admit  as  a 
defense  that  there  is  a  mistake  of  English  law  apparent  on 
the  face  of  the  proceedings,  and  reject  a  defense  that  there 
was  a  mistake  of  Spanish  or  even  Scotch  law  apparent  in 
the  proceedings,  or  that  there  was  a  mistake  of  English 
law  not  apparent  on  the  proceedings,  but  which  defendant 
avers  that  he  can' show  did  exist. 

"The  whole  law  was  much  considered  and  discussed  in 
Castrique  v.  Imrie  (L.  B.  4  H.  L.  414),  where  the  French 
tribunal  had  a  mistake  as  to  the  English  law,  and  under 
that  mistake  had  decreed  the  sale  of  the  defendant's  ship. 
The  decision  of  the  House  of  Lords  was,  that  the  defend- 
ant's title  derived  under  that  sale  was  good,  notwithstanding 
that  mistake:  Lord  Colonsay  pithily  saying,  'It  appears 
to  me  that  we  cannot  enter  into  an  inquiry  as  to  whether  the 
French  courts  proceeded  correctly,  either  as  to  their  own 
course  of  procedure  or  their  own  law,  nor  whether  under 
the  circumstances  they  took  the  proper  means  of  satisfying 
themselves  with  respect  to  the  view  they  took  of  English 
law.    Nor  can  we  inquire  whether  they  were  right  in  their 
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views  of  the  English  law.  The  question  is,  whether  under 
the  circumstances  of  the  case,  dealing  with  it  fairly,  the 
original  tribunal  did  proceed  against  the  ship,  and  did  order 
the  sale  of  the  ship?'"' 

g  596.  The  majority  of  the  reported  American  cases 
were  decided  prior  to  those  English  decisions  which  have  re- 
sulted in  enhancing  the  dignity  of  foreign  judgments  in  that 
country.  It  will  accordingly  be  found  that  the  greater 
number  of  the  American  courts  have  declared  in  favor  of 
the  law  as  it  is  stated  in  Phillips  v.  Hunter,  and  by  which 
the  foreign  judgment  is  regarded  as  examinable  on  tlie 
merits,^ 

Thus,  one  American  judge  has  said  that  he  would  allow 
the  prima  facie  obligation  of  a  foreign  judgment  to  be  re- 
butted by  showing  that  the  merits  of  the  claim  now  in  con- 
troversy were  not  in  fact  considered  in  the  former  suit, 
owing  to  some  accident,  mistake  or  agreement  of  the  parties, 
or  owing  to  any  other  sufficient  excuse;  that  he  would  allow 
the  prima  facie  obligation  to  be  rebutted  most  easily  when 
the  judgment  proceeded  from  the  courts  of  a  barbarous  or 
semi-barbarous  nation  acting  on  no  established  principles 
of  jurisprudence,  and  would  also  discriminate  in  favor  of 
persons  who  had  not  willingly  resorted  to  the  courts  of  the 
foreign  county  and  against  those  persons  who  had  volun- 
tarily submitted  themselves  to  such  courts." 

g  697.  The  considerations  which  have  influenced  the 
adjudications  in  the  English  courts  will,  no  doubfc,  make 
themselves  felt  in  America.  No  prediction  in  regard  to 
future  decisions  is  more  likely  to  be  realized  than  that  our 
courts  will  in  time  place  foreign  judgments  on  the  same 
footing  which  they  now  occupy  in  the  mother  country.  In- 
deed, the  two  great  American  jurists,  Judges  Kent  and 
Story,  at  an  early  day,  advanced  most  satisfactory  reasons 
in  favor  of  the  conclusiveness  of  foreign  judgments.  The 
latter,  in  his  Conflict  of  Laws  (g  607),  has  ably  pointed  out 
the  difficulties  involved  in  the  law  of  foreign  judgments,  as 
it  was  then  understood.     The  former,  in  pronouncing  judg- 


iSee  also   Soott   v,  Pilkington,  2 

Best,  k  S.  11. 

8  See    Story's  Conflict  Laws,   sec. 
608,  and  the  authorities  there  cited. 


sBumham  u.  Webster,  I  W.  &  M. 
172. 


FOREIGN  DECREE. 


499 


ment,  in  the  year  1811,  in  the  ca«e  of  Taylor  v.  Boyden  (8 
Johns.  173),  said:  **To  try  over  again,  as  of  course,  every 
matter  of  fact  which  had  been  duly  decided  by  a  competent 
tribunal,  would  be  disregarding  the  comity  which  we  justly 
owe  to  the  courts  of  other  States,  and  would  be  carrying  the 
doctrine  of  re-examination  to  an  oppressive  extent.  It 
would  be  the  same  as  granting  a  new  trial  in  every  case, 
and  upon  every  question  of  fact.  Suppose  a  recovery  in 
another  State,  or  in  any  foreign  court,  in  an  action  for  a 
tort,  as  for  an  assault  and  battery,  false  imprisonment, 
slander,  etc.,  and  the  defendant  was  duly  summoned  and 
appeared  and  made  his  defense,  and  the  trial  was  conducted 
orderly  and  properly,  according  to  the  rules  of  a  civilized 
jurisprudence,  is  every  such  case  to  be  tried  again  here  on 
the  merits?  I  much  doubt  whether  the  rule  can  ever  go  to 
this  length.  The  general  language  of  the  books  is  that  the 
defendant  must  impeach  the  judgment,  by  showing  ajffirma- 
tively  that  it  was  unjust,  by  being  irregularly  or  unfairly 
procured."  The  decisions  subsequently  made  in  the  same 
State  kept  pace  with  the  change  of  opinion  going  on  in  Eng- 
land, *  until  in  the  case  of  Lazier  v.  WestcoU  (26  N.  T.  146),  the 
most  advanced  position  was  attained  and  the  rule  was 
broadly  laid  down,  that  "the  same  principles  and  decisions 
which  we  have  made  as  to  judgments  from  the  courts  of 
other  States  of  the  Union,  should  be  applied  to  foreign 
judgments."  Other  American  cases  sustain  substantially 
the  same  view,  except  that  they  include  "mistake"  as  one 
of  the  grounds  for  avoiding  a  foreign  judgment,  without 
showing  what  or  whose  mistake  it  is  that  may  be  employed 
for  that  purpose.  * 

g  598.  Foreign  Deoree. — The  English  courts  in  addition 
to  sustaining  the  judgments  of  foreign  courts  as  considera- 
tions for  actions  of  assumpsit,  and  as  pleas  in  bar,  also 
recognize  the  decrees  in  equity  made  in  foreign  tribunals; 
and  a  bill  to  carry  such  a  decree  into  effect  may  be  sus- 
tained in  the  English  courts/    Such  a  decree  will  also  sus- 
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tain  an  action  brought  to  recover  a  sum  ascertained  by  it  to 
by  due  from  one  party  to  the  other.' 

I  599.  Decrees  Discharging  Debtors. — ^Ik  is  a  general 
rule  that  a  debt  discharged  by  the  laws  of  the  country 
where  it  is  created,  is  discharged  in  every  other  country;' 
and  that  a  debt  discharged  by  the  law  of  any  country,  other 
than  that  in  which  it  was  created,  continues  in  full  force 
beyond  the  country  where  the  decree  of  discharge  was 
entered.' 

g  600.  Ck>ntTOl  of  Equity  over  Rights  Secured  in 
Foreign  Courts. — ^As  a  general  rule  every  creditor  may  pur- 
sue his  debtor  and  his  debtor's  property  into  any  foreign 
jurisdiction  in  which  he  or  it  may  be  found,  and  may  avail 
himself  of  all  the  legal  remedies  which  the  courts  of  the 
foreign  State  are  vnlling  to  afford  him.  If,  for  instance,  a 
ship  belonging  in  England  be  taken  to  the  United  States, 
and  a  creditor  of  the  owner,  residihg  in  England,  com- 
mence proceedings  in  the  United  States  against  the  vessel, 
whereby  the  creditor  secured  advantages  which  he  could 
not  have  obtained  at  home,  the  courts  of  equity  in  En- 
gland will  not  compel  him  to  yield  up  the  advantages  thus 
gained.* 

g  601.  Interested  Tribunal. — In  England  it  has  been 
held  that  the  judgment  of  a  foreign  tribunal  composed  of 
persons  interested  in  the  property  in  dispute,  who  have 
decided  for  themselves  and  in  their  ovm  favor,  should  be 
disregarded.* 

§  602.  Appeal. — The  pendency  of  an  appeal,  taken  from 
a  foreign  judgment,  is  no  bar  to  an  action  on  such  judg- 
ment, though,  perhaps,  it  may  afford  sufficient  ground  to 
justify  the  court  wherein  the  action  is  brought  in  interpos- 
ing to  prevent  a  possible  abuse  of  its  process. « 

g  603.  Must  be  Supported  by  a  Ck>mplaint. — ^In  the 
absence  of  proof  to  the  contrary,  it  will  be  presumed  that 
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the  courts  of  foreign  nations  are  not  authorized  to  act  with- 
out some  written  statement  of  a  course  of  action  being 
made.  Therefore,  in  California,  a  record  of  a  foreign  court 
will  be  disregarded  unless  it  shows  the  allegations  of  fact 
on  which  the  court  acted  in  rendering  judgment.^ 

g  604:  The  judgments  of  the  State  courts  of  the  late 
Southern  Confederacy,  have  been  given  the  same  effect  as 
foreign  judgments;'  and  a  like  effect  has  been  as  properly 
attending  judgments  rendered  by  the  courts  of  the  District 
of  Columbia.* 

g  605.  Are  Not  Records. — In  two  respects  foreign  judg- 
ments are,  by  a  concurrence  of  the  authorities,  treated 
differently  from  judgments  of  other  States  of  this  Union. 
Though  proceeding  from  superior  courts  of  general  juris- 
diction, they  are  not  records,  and  cannot  be  declared  on  as 
such.  The  actions  brought  upon  them  must,  therefore,  be 
in  assumpsit.^  Judge  Story,  in  his  Conflict  of  Laws  (sec. 
599*),  in  commenting  upon  the  opinion  of  Lord  Chief  Jus- 
tice Eyre  in  Phillips  v.  Hunter,  says:  '*It  would  seem  a 
natural  result  of  that  view,  that  if  a  suit  was  brought  for 
the  same  cause  of  action,  in  an  English  court,  which  had 
already  been  decided  in  favor  of  either  party  in  a  foreign 
court  of  competent  jurisdiction,  and  was  final  and  conclusive 
there,  that  judgment  might  be  well  pleaded  in  bar  of  the 
new  suit  upon  the  original  cause  of  action,  and  would,  if 
bona  fide,  be  conclusive."  If  there  was  ever  any  reason  why, 
in  order  to  be  consistent  with  themselves,  the  courts  should 
hold  that  a  foreign  judgment  was  operative  as^a  merger  of 
the  original  cause  of  action,  that  reason  has  certainly  be- 
come more  imperative  since  the  dignity  and  importance  of 
those  judgments  have  been  so  recognised  and  enforced  by 
the  latest  adjudications  of  courts  of  last  resort  in  England 
and  in  this  country.  While  a  defendant,  who  succeeded  in 
defeating  a  claim  at  law  or  in  equity  in  the  courts  of  any 
foreign  countiy,  could  always  avail  himself,  in  the  common 
law  courts,  of  this  adjudication  in  his  favor,  as  a  complete 
plea  in  bar  to  another  action  involving  the  same  demand; 


iToong  V.  fiosenbanm,  39  Cal.  646. 
,Mos6ly  v.  Tnthill,  45  Ala.  621. 
s  Draper's  Ex'rsv.  Gorman,  8  Leigh, 
628. 


4  Harris  v,  Saunders,  4  B.  &  0.  411; 
Buttrick  v.  Allen,  8  Mass.  273. 
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and  while  under  the  most  recent  decision  the  principle  of 
res  judicata  is  enforced  in  favor  of  the  plaintiff  as  well  as 
of  the  defendant  in  a  foreign  judgment,  yet  the  law  of 
merger  has  never  been  applied  against  the  plaintiff  in  such 
a  judgment,  and  he  is,  both  in  England  and  in  America,  un- 
questionably entitled  to  disregard  the  judgment  in  his  favor 
and  sue  upon  the  original  cause  of  action.^ 

iSee  $  220  of  this  book;  Story'a  Gonfl,  Laws,  sec.  599*. 
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I  609.  Derree  of  Sale. 

I  610.  Hairiago  and  Divorce. 

I  611.  Jnrisdietlon. 

I  612.  How  Avoided,  if  from  Foreign  Govt. 

PART  II.— OF   JUDGMENTS  AND  DECEEES  IN  ADMIRALTY. 

I  613.  General  Nature  of. 

I  614.  Jurisdiction. 

I  615.  Effect  as  Bei  Judicata. 

I  616.  Seutence  of  Acquittal. 

I  617.  Effected  as  Ret  Judicata  limited  to  Persons  interested  In  the  JKat. 

I  618.  Grounds  of  Sentence  must  Appear. 

g  606.  Definition. — ^We  come  now  to  the  consideration 
of  a  class  of  judgments,  very  well  understood,  but  quite 
difficult  to  describe.  A  judgment  in  rem  was,  with  some 
diffidence,  defined  "  to  be  the  judgment  of  a  court  of  exclu- '  * 
sive,  or  at  least,  peculiar  jurisdiction,  declaratory  either 
of  the  nature  and  condition  of  some  particular  thing,  or  of 
the  condition  and  status  of  some  particular  person."^  Ac- 
cording to  the  views  expressed  in  the  Supreme  Court  of 
Vermont,  "  A  judgment  in  rem  I  understand  to  be  an  adju- 
dication, pronounced  upon  the  status  of  some  particular 
subject  matter,  by  a  tribunal  haying  competent  authority 
for  that  purpose.  It  differs  from  a  judgment  in  personam  in 
this,  that  the  latter  judgment  is,  in  form,  as  well  as  sub- 
stance, between  the  parties  claiming  the  right;  and  that  it 
is  so  inter  partes  appears  by  the  record  ifcself.  A  judgment 
in  rem  is  founded  on  a  proceeding  instituted,  not  against 
the  person,  as  such,  but  against  or  upon  the  thing  or  sub- 
ject matter  itself,  whose  state  or  condition,  is  to  be  deter- 
mined. It  is  a  proceeding  to  determine  the  state  or  condi- 
tion of  the  thing  itself;  and  the  judgment  is  a  solemn  de- 

iPh.  Ev.  Vol.  2,p.5. 
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claration  of  the  status  of  the  thing,  and  it  ipso  facto  renders 
it  what  it  declares  it  to  be."*  In  a  case  before  Chief  Jus- 
tice Marshall,  he  undertook  to  point  out  the  distinguishing 
characteristics  of  judgment  in  rem^  and,  in  so  doing,  said: 
*'  What  is  the  nature  of  a  proceeding  in  rem  ?  And  in  what 
does  its  specific  difference  from  an  ordinary  action  consist  ? 
Is  every  action  in  which  a  specific  article  is  demanded,  a 
proceeding  in  rem  ?  If  it  were,  a  writ  of  right  which  de- 
mands lands,  of  detenue  which  demands  a  personal  chattel, 
would  be  a  proceeding  in  rem,  to  which  all  the  world  would 
be  parties,  and  by  which  the  rights  of  all  the  world  would 
be  bound.  But  this,  all  know  is  not  the  law.  What  then 
is  the  rule  by  which  cases  of  this  description  are  to  be 
ascertained? 

**  I  have  always  understood  that  where  the  process  is  to 
be  served  on  the  thing  itself,  and  where  the  mere  posses- 
sion of  the  thing  itself,  by  the  service  of  the  process,  and 

'^making  proclamation,  authorizes  the  court  to  decide  upon 
' » it  without  notice  to  any  individual  whatever,  it  is  a  pro- 

*  ceeding  in  rem,  to  which  all  the  world  are  parties.  The 
rule  is  one  of  convenience  and  of  necessity.  In  cases  to 
which  it  applies,  it  would  often  be  impossible  to  ascertain 
the  persons  whose  property  is  proceeded  against,  and  it  is 
presumable,  that  the  person  whose  property  is  seized,  is 
either  himself  attentive  to  it,  or  has  placed  it  in  the  care  of 
some  person  who  has  the  power,  and  whose  duty  it  is  to 
represent  him  and  assert  his  claim.  Such  claim  may  be 
asserted;  but  the  jurisdiction  of  the  court  does  not  depend 
on  its  assertion.  The  claimant  is  a  party  whether  he  speaks 
or  is  silent,  whether  he  asserts  his  claim  or  abandons  it."' 
.  But  perhaps  the  most  corrrect,  as  well  as  the  most  con- 
cise definition  anywhere  given  of  a  judgment  vi  rem,  is  that 
to  be  found  in  Smith's  Leading  Cases,  viz:  that  "it  is  an 
adjudication  upon  the  status  of  some  particular  subject 
matter  by  a  tribunal  having  competent  authority  for  that 
purpose,  "  depending  for  its  effect  on  this  principle,  that  it 
is  ''a  solemn  declaration  proceeding  from  an  accredited 
quarter,  concerning  the  status  of  the  thing  adjudicated 
upon,  which  veiy  declarcUion  operates  accordingly  ttpon  the 

1  Woodruflf  V.  Taylor,  20  Verm.  65. 
sMankin  v.  Chandler  &  Co.,  2  Brock.  125. 
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status  of  the  thing  adjitdicaied  uporiy  and,  ipso  facto,  renders  it 
such  as  it  is  thereby  declared  to  be."^ 

But  from  none  of  these  descriptions  can  a  complete  and 
correct  idea  of  the  class  now  known  a^  ''judgments  in  rem'^ 
be  obtained.  The  definition  first  quoted  was  particularly 
inaccurate,  in  asserting  that  judgments  of  this  *  class  must 
proceed  from  "a  court  of  exclusive,  or  at  least  peculiar, 
jurisdiction."  For,  in  truth,  all  kinds  and  classes  of  courts 
may  proceed  in  rem  whenever  the  law  authorizes  them  to 
do  so;  and  a  judgment  resulting  from  such  proceeding  is 
equally  effective,  whether  the  court  wherein  it  was  pro- 
nounced was  of  general  or  of  special,  of  superior  or  of  infe- 
rior, of  concurrent  or  of  exclusive,  jurisdiction.  The  de- 
scription given  by  Chief  Justice  Marshall  places  too  much 
sfcress  upon  the  idea,  that  the  thing  on  which  the  judgment 
operates  should  be  taken  into  possession  on  or  by  the 
service  of  process,  and  ignores  the  large  class  of  cases  in 
which,  instead  of  proceeding  against  any  thing,  courts  adju- 
dicate upon  the  status  of  persons  and  obtain  their  authority 
to  do  so  by  a  service  of  their  process,  which,  whether  actual 
or  constructive,  is  still,  in  its  nature,  personal.  The  defini- 
tion found  in  Smith's  Leading  Cases  is  substantially  the 
same  as  that  which  we  have  quoted  from  the  case  of  Wood- 
ruff  V.  Taylor,  But  when  we  undertake  to  say  that  a  judg- 
ment in  rem  is  necessarily  ''an  adjudication  upon  the  status 
of  some  particular  subject  matter,"  it  seems  to  us  that  we 
either  overlook  the  only  class  of  judgments  to  which  the 
term  in  rem  ought  ever  to  have  been  applied,  or  else  we 
give  to  the  word  status  an  unusual  and  unauthorized  signifi- 
cation. Laws  exist  under  which  property  is  responsible  for 
damages  done  by  it,  for  taxes  imposed  upon  it,  or  for  ex- 
penses incurred  in  its  repairs  and  management.  These 
same  laws  often  authorize  the  obligation  by  them  imposed 
upon  the  property,  to  be  enforced  by  proceedings  in  which 
the  property  is  the  defendant,  and  in  which  no  service  of 
process  is  required,  except  upon  such  property.  The  judg- 
ment resulting  from  such  a  proceeding  is  in  rem,  and  satis- 
faction thereof  is  produced  by  an  execution  authorizing  the 
sale  of  the  property.  The  sale  acts  upon  the  property,  and 
in  so  acting,  necessarily  affects  all  claimants  thereto.    But 

1  Smith's  Lead.  Cas.  toI.  2,  pp.  585-6;  p.  660  of  6th  Am.  ed. 


LAW  OF  JUDGMENTS. 

e  judgment  does  not  affect  the  stains  of  the  property, 
except  in  the  same  sense  that  a  judgment  against  A.  B.  for 
a  sum  of  money  affects  his  status.  In  the  one  case,  it  is 
settled,  that  an  obligation  rests  upon  certain  property;  in 
the  other,  it  is  settled,  that  a  similar  obligation  rests  on  a 
certain  person.  Each  judgment  adjudicates  upon  a  status, 
so  far  as  it  establishes,  that  the  defendant  is  in  the  state 
or  condition  of  being  accountable  to  the  plaintiff  for  a  sum 
of  money.  Neither  judgment  establishes  any  status  differ- 
ent from  that  established  by  the  other.  Therefore,  a  judg- 
ment against  a  brute,  a  tract  of  land,  or  a  vessel,  for  a  sum 
of  money,  to  be  satisfied  by  execution  against  such  brute, 
land  or  vessel,  though  clearly  in  rem,  no  more  determines  a 
status  than  though  the  defendant  were  a  person. 

Judgments  in  rem,  it  is  well  known,  are  not,  as  the  name 
implies,  confined  to  adjudications  against  things.  They  are 
rendered  in  many  instances  where  the  prior  proceedings  are 
entirely  in  personam,  as  in  cases  establishing  or  dissolving 
marriages.  Neither  are  they,  as  is  frequently  stated,  bind- 
ing on  the  whole  world,  for  decrees  of  divorce  rendered  in 
one  of  these  United  States  have  frequently  been  disre- 
garded in  the  other  States,  and  they  would  almost  certainly 
be  treated  as  nullities  in  England  if  the  marriage  were  con- 
tracted in  that  country  between  natives  thereof;  and  the 
probate  of  a  will,  though  considered  as  a  judgment  in  rem 
in  the  State  in  whose  courts  it  is  probated,  would  have 
no  effect  over  property  beyond  the  jurisdiction  of  that 
State.  The  distinguishing  characteristic  of  judgments  in 
rem,  is  that  wherever  their  obligation  is  recognized  and 
enforced  as  against  any  person,  it  is  equally  recognized  and 
^enforced  as  against  all  persons.  It  seems  to  us  that  the 
.  true  definition  of  a  judgment  in  rem  is  that  it  "is  an  adju- 
/dication"  against  some  person  or  thing,  or  "upon  the 
/  status  of  some  subject  matter  "  which,  wherever  and  when- 
ever binding  upon  any  person,  is  equally  binding  upon  all 
persons. 

g  607.  Different  Proceedings  In  Rem.— Neither  of  the 
defiinitions  or  descriptions  given  in  the  preceding  section 
will,  of  itself,  enable  the  reader  to  determine  whether  a 
particular  judgment  is  in  rem,  because  the  particular  cases 
in  which  adjudications  are  binding  on  all  persons,  are  to  be 
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ascertained  only  by  reference  to  statutes,  or  to  the  common 
law  as  expressed  in  the  reported  decisions  of  its  judges. 
Among  the  proceedings  resulting  in  judgments  or  decrees 
in  rem  are,  those  in  the  prize  courts  of  all  civilized  countries, 
those  in  the  English  "Court  of  Exchequer,  in  cases  of  for- 
feitures for  treasons,  felonies,  or  a  violation  of  the  revenue 
laws.  Proceedings  are  had  in  the  ncUure  of  proceedings 
in  rem,  and  without  notice,  in  courts  admitting  wills  to  pro- 
bate, and  granting  administration,  and  the  expectancies  of 
heirs  and  distributees  swept  away  when  the  weakness  of 
infancy,  or  residence  in  a  foreign  land  should,  seemingly, 
protect  them,  because  of  the  permanent  political  considera- 
tion, that  the  rights  of  property  thus  situated  shotdd  be 
speedily  settled  by  a  legal  ascertainment  of  them.  All  of 
which  adjudications  are  dictated  by  public  policy  and  ne- 
cessity, regardless  to  some  extent,  of  private  rights.*'^ 

g  608.     Grants  of  Probate  and  of  Administration. — '^  A 
grant  of  probate  or  of  administration  is  in  the  nature  of  a 
decree  in  rem,  and  actually  invests  the  executor  or  admin- 
istrator with  the  character  which  it  declares  to  belong  to 
him."*  The  probate  of  a  will  cannot  be  collaterally  avoided 
on  the  ground  that  the  will  is  a  forgery;  or  that  the  testator 
made  a  subsequent  will  and  appointed  another  executor.  ^ 
Neither  can  it  be  collaterally  impeached  on  any  other  ground  ;* 
nor  set  aside  by  a  proceeding  in  chancery.  *     The  probate 
of  a  will  establishes  its  stcUus;  and  the  stcUus  thus  estab-  i 
lished  adheres  to  the  will  '*as  a  fixture,  and  the  judgment  » 
or  decree  in  the  premises,  unless  avoided  in  some  made  • 
prescribed  by  law,  binds  and  concludes  the  whole  world."*    ' 
"If  probate  is  granted  of  a  will,  then  that  conclusively 
establishes,  in  all  courts,  that  the  will  was  executed  accord- 


1  Pinson  v.  Ivey,  1  Terg.  349. 

s2  Smith's  Leading  Cases,  6th  Am. 
ed.  p,  669;  Noel  v.  Wells,  1  Lev.  235; 
Allen  V.  Dundas,  3  T.  B.  125;  Fry  v. 
Taylor,  1  Head.  594;  Archer  v.  Masse, 
2  Vernon,  8;  GingeU  v.  Home,  9  Sim. 
539. 

sMoore  v.  Janner's  Adm'r,  5Monr. 
42. 

*Vanderpoel  u.  Van  Yalkenbergh, 
6  N.  Y.  190. 


sColton  V.  Boss,  2  Pai.  396;  State 
V,  McGlynn,  20  Cal.  234;  Kerrick  v. 
Bransby,  7  Brown's  Cas.  437;  Jones 
V.  Jones,  7  Price's  Ex.  663;  Jones  v. 
Frost,  Jacobs,  466;  Pemberton  v, 
Pemberton,  13  Yes.  290;  Adams  v.  De 
Cook,  1  McAllister,  253. 

SDerland  v.  Harrington's  Heirs,  29 
Ala.  95;  Woodruff  v.  Taylor,  20  Yerm. 
65;  Ballon  v,  Hudson,  13  Gratt.  682; 
State  V.  McGlynn,  20  Cal.  234. 
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ing  to  the  law  of  the  country  where  the  testator  was  domi- 
ciled."* *'0f  coarse,  such  probate  does  not  touch  the 
question  of  the  application  of  the  will  to  real  estate,  unless 
the  will  be  executed  and  recorded  according  to  the  lex  ret 

g  609.  In  decreeing  the  sale  of  the  real  estate  of  a  lunatic 
or  of  a  deceased  person,  the  court  acts  in  rem.  If  a  judg- 
ment be  entered  against  a  lunatic  after  such  decree  under 
which  his  property  is  sold,  the  purchaser  can  acquire 
nothing  at  the  sale  as  against  a  person  claiming  under  the 
decree.  It  is  impossible  for  the  subsequent  lien  holder 
to  defeat  the  orders  of  the  court  in  regard  to  real  estate 
subject  to  its  power.  * 

g  610.  Marriage  and  Divoroe. — ''A  sentence  in  a  matri- 
monial suit  is  conclusive,  for  it  is  an  adjudication  upon 
the  stalua  of  the  parties.*  But  it  is  otherwise  when  the  suit 
for  a  jacitation  of  marriage,  for  there  the  spiritual  court 
does  not  intend  to  affect  the  staim  of  the  parties  by  its  de- 
cree, but  merely  to  prevent  one  party  from  falsely  asserting 
that  a  marriage  happened  under  certain  specified  circum- 
stances."^ A  sentence  in  a  matrimonial  suit,  is  no  doubt 
binding,  as  a  judgment  in  rem  and,  as  such,  conclusive 
upon  all  persons  in  all  countries  where  the  power  of  the 
court  to  establish  or  annul  the  marriage  relation  is  con- 
ceded. But  this  relation,  in  some  countries,  as  for  instance 
in  England  until  the  establishment  of  the  divorce  court  in 
1868,  could  not  be  destroyed  by  the  courts  of  the  country 
wherein  it  was  created,  nor  would  the  courts  of  that  country 
recognize  the  power  of  any  other  courts  to  annul  marital 
obligations  contracted  in  England  between  natives  thereof. 
A  foreign  divorce,  therefore,  had  no  effect  either  in  rem  or 
in  personam,  if  the  parties  were  residents  of  England  mar- 
ried therein.^    It  is  still  clear  that  ''in  no  case  has  a  for- 


1  Whicker  v.  Hume,  7  H.  of  L. 
Cases,  124. 

s  Wharton's  Conflict  of  Laws,  $  645; 
Story's  Conflict  of  Laws,  $  474;  Bob- 
ertson  v.  Barbour,  6  Monr.  524^  Jones 
V.  Kobinson,  17  Ohio  St.  171;  Kerr  v. 
Moore,  9  Wheat.  565. 

s Latham  v.  Wiswall,  2  Ired.  £q. 
294;  Wyman  v.  Campbell,  6  Port.  219. 


42  Smith's  Lead.  Cas.  p.  670,  of 
6th  Am.  ed.  citing  Da.  Costa  v.  Villa 
Beal,  Str.  961;  Bunting's  Case,  4  Co. 
29;  Eenn's  Case,  7  Co.  42;  Meddow- 
croft  v.  Hugnenin,  4  Moore,  386; 
Perry  v.  Meddowcroft,  10  Beav.  122. 

62  Smith's  Lead.  Cas.  p.  670. 
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eign  divorce  been  held  to  invalidate  an  English  marriage 
between  English  subjects,  where  the  parties  were  not  domi- 
ciled in  the  country  by  the  tribunals  of  .which  the  divorce 
was  granted.  1  The  extra-territorial  effect  of  divorces 
granted  in  the  State  courts  of  the  United  States,  has  al- 
ready been  considered  in  the  chapter  on  judgments  in  the 
sister  States.  * 

g  611.  Jurisdlotlon. — ^In  treating  of  judgments  in  per^ 
Bonamy  we  found  that  the  first  and  most  material  inquiry  in 
regard  to  an  apparent  record  was  in  reference  to  the  juris- 
diction of  the  court  from  which  the  record  was  produced; 
that  the  first  jurisdictional  inquiry  was  whether  the  court 
had  authority  over  the  subject  matter,  and  the  second  was 
whether  it  had  authority  over  the  parties.  A  judgment  in 
rem,  at  least  when  against  any  thing,  binds  the  **  resin  the 
absence  of  any  personal  notice  to  the  parties  interested.''^ 
Those  parties  even  in  the  absence  of  personal  notice,  are 
to  be  regarded  as  parties  to  the  suit.^  Therefore,  in  a 
large  number  of  cases  involving  the  effect  of  judgments  and 
decrees  in  rem,  no  inquiry  in  regard  to  jurisdiction  over  the 
persons  interested  in  material;  but  even  in  these  cases  two 
jurisdictional  inquiries  must  be  answered  in  the  affirmative 
in  order  to  uphold  the  judgment  or  decree,  viz:  1st.  Did 
the  court  have  the  authority  to  determine  the  subject  mat- 
ter of  the  controversy.  2d.  Did  the  court  have  jurisdic- 
tion over  the  thing  proceeded  against  as  a  defendant.  The 
answer  to  the  first  inquiry,  must,  as  in  the  case  of  judgments 
in  personam,  be  found  in  the  laws  creating  the  court  and 
designating  its  general  authority. 

§  612.  HovT  Avoided  If  ftom.  Foreign  Ck>urt. — In  con- 
sidering a  judgment  in  rem  pronounced  in  some  foreign 
country,  the  inquiry  is  not  whether  the  defendant  was 
summoned  nor  whether  he  appeared  in  the  suit.  "The 
question  is,  did  the  forum  rei  siloe  proceed  according  to  its 
own  municipal  laws,  in  pronouncing  such  judgment  or  de- 
crees."   The  effect  of  the   judgment  or  decree  may  be 


iShaw  V,  Atfy-Gen*l,L.  J.  Bep.  N. 
8.  Vol.  39,  p.81;  Shaw«.  Gould,  3  H. 
of  L.  Gas.  56;  Robins  v.  Dolphin,  1 
Swaby  &  Tr.  37;  affirmed  7  H.  of  L. 
Gas.  390. 
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^Bauduc's  SyndicH  v.  Nicholson,  4 
Miller  Lou.  81;  Thomas  v.  Southard, 
2  Dana,  475. 
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avoided  by  showing  that  it  was  procured  by  fraud;*  that  it 
is  void  on  its  face,  .or  void  by  the  local  law,  fc/ri  reijiidicatae. 
It  may  be  shown  that  the  notice  required  by  law  was  not 
given.  But  errors  of  law  appearing  on  the  face  of  the 
proceedings  will  not  be  considered,  for  their  consideration 
involves  the  exercise  of  appellate  jurisdiction.  * 


PART  II.— OF  JUDGMENTS  AND  DECREES  IN  ADMIRALTY. 

613.  General  Nature  of. — Courts  of  Admiralty  are 
spoken  of  as  courts  held  under  the  law  of  nations.  To  the 
proceedings  of  these  courts,  all  persons  having  any  interest 
in  the  subject  matter  of  the  suit  are  regarded  as  parties 
and  are  allowed  to  appear  and  contest  the  rights  of  the 
libellant.*  Especially  in  proceedings  in  the  exercise  of  their 
jurisdiction  over  questions  of  prize,  do  these  courts  act 
under  and  in  accordance  with  the  law  of  nations.  And  as 
each  judgment  is  binding  and  conclusive  throughout  the 
jurisdiction  in  which  it  is  pronounced,  the  judgments  de- 
termining questions  of  prize  must  bfe  recognized  and  en- 
forced in  all  countries  where  the  law  of  nations  under 
which  the  prize  court  acted  is  acknowledged  and  respected.* 
This  general  respect  of  the  decisions  of  Admiralty  Courts 
was,  no  doubt,  engendered  by  considerations  of  the 
uncertainty,  hardship  and  inconvenience  which  were  sure  to 
result  unless  those  decisions  were  conclusive  in  all  countries. 
The  subject  matter  of  the  decisions  being  vessels,  intended 
for  the  purposes  of  commerce  in  all  parts  of  the  world, 
it  is  obvious  that  unless  the  decisions  were  binding  every 
where,  no  one  would  dare  to  navigate  any  vessel  beyond 
the  jurisdiction  of  the  nation  in  whose  courts  the  title  to 
such  vessel  had  been  divested  from  one  person  and  vested 
in  another.  In  an  early  English  case  the  judge,  in  holding 
the  sentence  of  a  foreign  court  in  admiralty  conclusive, 
ironically  remarked,  "that,  otherwise,  merchants  would  be 
in  a  pleasant  condition."*  And  an  early  American  case, 
expressed  the  same  idea,  in  a  different  and  better  form, 


1  Sec.  592.  Story's  Conflict  Laws. 
«Moore  v.  Douglas,  4.  Sanf.  Ch.  184. 
sArmroyd  u.  Williams,  2  Wash.  0. 
C.  508. 


*  Brown  v.  Union  Ins.  Co.,  4  Day, 
179. 

s  Hughes  V.  Cornelias,  2  Shower, 
232. 
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when,  in  speaking  of  a  Court  of  Admiralty,  it  said,  ''If  its 
decree  were  not  binding  on  all  the  world  upon  the  points 
which  it  professes  to  decide,  the  consequences  would  be 
most  mischievous  to  the  public."^  The  law  in  reference  to 
condemnations  in  admiralty  "appears  to  me  to  rest  upon 
three  very  obvious  considerations :  the  propriety  of  leaving 
the  cognizance  of  prize  cases  exclusively  to  courts  of  prize 
jurisdiction;  the  very  great  inconvenience  amounting  nearly 
to  an  impossibility  of  fully  investigating  such  cases  in  the 
courts  of  common  law;  and  the  impropriety  of  revising  the 
decisions  of  maritime  courts  of  other  nations  whose  juris- 
diction is  co-ordinate  throughout  the  world."* 

§  614.  Jurisdlotlon. — A  sentence  of  a  court  of  admiralty, 
professing  to  proceed  in  rem,  is  liable  to  be  avoided  upon 
showing  that  the  tribunal  had  no  jurisdiction  over  the  res 
against  which  it  proceeded,  or  that,  by  the  law  of  its  crea- 
tion, it  had  no  authority  to  determine  the  questions  on 
whose  determination  its  sentence  is  founded.  Chief  Jus- 
tice Marshall  considered  and  decided  this  question,  in  an 
opinion  pronounced  by  him  in  1808,  in  which  he  said:  "Can 
this  court  examine  the  jurisdiction  of  a  foreign  tribunal  ? 

"The  court  pronouncing  sentence,  of  necessity,  decided 
in  favor  of  its  jurisdiction;  and,  if  the  decision  was  errone- 
ous, that  error,  it  is  said,  ought  to  be  corrected  by  the 
superior  tribunals  of  its  own  country,  not  by  those  of  a 
foreign  country. 

"This  proposition  certainly  cannot  be  admitted  to  its  full 
extent.  A  sentence,  professing  on  its  face  to  be  the  sen- 
tence of  a  judicial  tribunal,  if  rendered  by  a  self  consti- 
tuted body,  or  by  a  body  not  empowered  by  its  government 
to  take  cognizance  of  the  subject  which  it  had  decided, 
could  have  no  legal  effect  whatever. 

"The  power  of  the  court,  then,  is,  of  necessity,  examina- 
ble to  a  certain  extent  by  that  tribunal  which  is  compelled 
to  decide  whether  its  sentence  has  changed  the  rights  of 
property.  The  power  under  which  it  acts  must  be  looked 
into,  and  its  authority  to  decide  questions  which  it  pro- 
fesses to  decide  must  be  considered. 

"But  although  the  general  power  by  which  a  court  takes 

iGelston  v.  Hoyt,  3  Wheat.  246. 
'CroudBon  v.  Leonard,  4  Granch.  434. 


612 


LAW  OP  JUDGMENTS. 


its  jurisdiction,  of  necessity,  must  be  inspected,  in  order 
to  determine  whether  it  may  rightfully  do  what  it  professes 
to  do,  it  is  still  a  question  of  serious  difficulty  whether  the 
situation  of  the  particular  thing  on  which  the  sentence  is 
passed  may  be  inquired  into,  for  the  purpose  of  deciding 
whether  that  thing  was  in  a  state  which  subjected  it  to  the 
jurisdiction  of  the  court  passing  sentence.  For  example : 
in  every  case  of  a  foreign  sentence  condemning  a  vessel  as 
a  prize  of  war,  the  authority  of  the  tribunal  to  act  as  a 
prize  court  must  be  examinable.  Is  the  question,  whether 
the  vessel  condemned  was  in  a  situation  to  subject  her  to  the 
jurisdiction  of  that  court,  also  examinable?  This  question, 
in  the  opinion  of  the  court,  must  be  answered  in  the  affirm- 
ative. Upon  principle,  it  would  seem  that  the*  operation  of 
every  judgment  must  depend  on  the  power  of  the  court  to 
render  that  judgment;  or,  in  other  words,  on  its  jurisdic- 
tion over  the  subject  matter  which  it  has  determined.  In 
some  cases,  that  jurisdiction  unquestionably  depends  as 
well  on  the  state  of  the  thing,  as  on  the  constitution  of  the 
court.  If,  by  any  means  whatever,  a  prize  court  should  be 
induced  to  condemn,  as  prize  of  war,  a  vessel  which  was 
never  captured,  it  could  not  be  contended  that  the  condem- 
nation operated  as  a  change  of  property.  Upon  principle, 
then,  it  would  seem  that,  to  a  certain  extent,  the  capacity 
of  the  court  to  act  upon  the  thing  condemned,  arising  from 
its  being  within  or  without  their  jurisdiction,  as  well  as  the 
constitution  of  the  court,  may  be  considered  by  that  tri- 
bunal, which  is  to  decide  on  the  eflfect  of  the  sentence."* 
A  prize  court  has  no  authority  to  **sit  in  the  dominions  of 
a  neutral  power.  'Its  doing  so,'  as  Sir  William  Scott  ob- 
served, in  the  celebrated  case  of  Ihe  Flad  Oyen  (8  T.  R. 
270,  note),  4s  a  licentious  attempt  to  exercise  the  rights  of 
war  in  the  bosom  of  a  neutral  country.'  Acccordingly,  to 
the  sentence  of  such  a  tribunal  our  courts  attribute  no 
credit  or  authority  whatever."* 

g  615.     Effect  as  Res  Judicata. — Decisions  of  admiralty 
courts  proceeding  in  rem  derive  additional  importance  from 


^Bose  V.  Himely,  4  Granch.  241, 
269. 
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the  fact  that,  besides  determining  the  rights  of  property  in 
the  thing  seized  and  adjudicated  upon,  they  also  conclusively 
establish,  even  as  against  others  than  the  owners  and  libel- 
lants,  the  facts  distinctly  found  by  the  court  and  necessary  to 
sustain  the  sentence.  ''The  decree  will  be  conclusive  upon 
the  question,  as  well  as  the  thing,  and  cannot  be  contradicted 
in  any  subsequent  controversy  with  reference  to  the  same 
property,  although  between  persons  who  were  not  parties  to 
the  decision,  and  founded  on  a  contract  anterior  to  the 
period  at  which  it  was  made."^  Thus,  a  decree  condemning  a 
vessel  for  a  breach  of  a  blockade,  or  for  a  violation  of  revenue 
laws,  is  conclusive  evidence  of  such  breach  or  violation  in 
any  subsequent  controversy  between  the  owner  of  the  vessel 
and  its  insurers.'  The  same  effect  belongs  to  a  decree  re- 
sulting from  a  proceeding  in  rem  in  an  admiralty  court  for 
damages  done  by  one  vessel  to  another  at  sea.' 

g  616.  Sentence  of  Aoquittal  as  Res  Judicata. — No  dis- 
tinction exists  between  a  sentence. of  condemnation  and  a 
sentence  of  acquittal,  in  regard  to  the  principle  of  res  judi- 
cata. The  latter  is  as  conclusive  on  all  persons  that  the 
alleged  ground  of  condemnation  does  not  exist,  as  the 
former  is  that  it  did  exist.  ^ 

g  617.  Effect  as  Res  Judicata  Confined  to  Parties  in 
Interest. — ^Notwithstanding  the  frequency  with  which  it  has 
been  stated,  in  general  terms,  that  a  judgment  in  rem  is 
conclusive  on  the  whole  world,  this  conclusiveness  must,  it 
seems,  be  confined  to  those  persons,  who,  from  their  inter- 
est in  the  subject  of  the  proceeding  in  fem^  were  entitled  to 
appear  in  such  proceeding  and  assert  their  interest  in  the 
thing  condemned.  In  the  year  1813,  during  the  war  be- 
tween Great  Britain  and  the  United  States,  the  brig  Mary 
was  captured  by  an  American  privateer,,  and  brought  into 
an  American  port,  where  ''the  vessel  and  cargo  were  libelled 
as  enemy  property."    No  claim  being  made  in  behalf  of  the 
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owners  of  the  vessel  she  was  condemned.  The  cargo  was 
claimed  by  one  Visscher,  for  himself  and  others;  and  the 
sentence  of  condemnation  against  the  Mary  was  relied  upon 
by  her  captors  as  establishing  as  against  the  claimants  of 
the  cargo  that  the  brig  was  enemy's  property.  Chief  Justice 
Marshall  delivered  the  opinion  of  the  court,  denying  the 
claim  of  the  captors.  He  argued  that,  as  the  claim  to  the 
vessel  and  the  claim  to  her  cargo  were  distinct  claims  held 
by  different  persons,  the  failure  to  assert  one  ought  not  to 
prejudice  the  assertion  of  the  other;  that  the  owners  of  the 
cargo  not  having  any  interest  in  the  vessel,  could  not  appear 
for  her  nor  conduct  any  proceedings  in  her  behalf,  tending 
to  show  that  she  was  American  property.  In  the  course  of 
his  opinion  he  said:  ''This  case  is  to  be  distinguished  from 
those  which  have  been  decided  on  policies  of  insurance, 
not  only  by  tlie  circumstance  that  the  cause  respecting  the 
vessel  and  her  cargo  came  on  at  the  same  time  before  the 
same  court,  but  by  the  differences  in  reason  and  in  law, 
which  appear  to  be  essential. 

"The  decisions  of  a  court  of  exclusive  jurisdiction  are 
necessarily  conclusive  on  all  other  courts,  because  the  sub- 
ject matter  is  not  examinable  in  them.  With  respect  to 
itself,  no  reason  is  perceived  for  yielding  to  them,  a  further 
conclusiveness  than  is  allowed  to  the  judgments  and  de- 
crees of  common  law  and  equity.  They  bind  the  subject 
matter  as  between  parties  and  privies. 
*'*  **  The  whole  world,  it  is  said,  are  parties  in  an  admiralty 
cause;  and,  therefore,  the  whole  world  is  bound  by  the  de- 
cision. The  reason  on  which  this  dictum  stands,  will 
determine  its  extent.  Every  person  may  make  himself  a 
party,  and  appeal  from  the  sentence;  but  notice  of  the  con- 
troversy is  necessary  in  order  to  become  a  party,  and  it  is 
a  principle  of  natural  justice,  of  universal  obligation,  that 
before  the  rights  of  an  individual  be  bound  by  a  judicial 
sentence,  he  shall  have  notice,  either  actual  or  con- 
structive, of  the  proceedings  against  him.  Where  these 
proceedings  are  against  the  person,  notice  is  served  per- 
sonally, or  by  publication;  where  they  are  in  rem,  notice  is 
served  on  the  thing  itself.  This  is  necessarily  notice  to  all 
those  who  have  any  interest  in  the  thing,  and  is  reasonable 
because  it  is  necessary,  and  because  it  is  the  part  of  com- 
mon prudence  for  all  those  who  have  any  interest  in  it. 
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to  guard  that  interest  by 'persons  who  are  in  a  situation  to 
protect  it.  Every  person,  therefore,  who  could  assert  any 
title  to  the  Mary,  has  constructive  notice  of  her  seizure,  and 
may  fairly  be  considered  a  party  to  the  libel.  But  those 
who  have  no  interest  in  the  vessel  which  could  be  asserted 
in  the  court  of  admiralty,  have  no  notice  of  her  seizure, 
and  can,  on  no  principle  of  justice  or  reason,  be  considered 
as  parties  in  the  cause,  so  far  as  respects  the  vessel.  When 
such  person  is  brought  before  a  court  in  which  the  fact  is 
examinable,  no  sufficient  reason  is  perceived  for  precluding 
him  from  reexamining  it.  The  judgment  of  a  court  of  com- 
mon law,  or  the  decree  of  a  court  of  equity,  would,  under  such 
circumstances,  be  r^'examinable  in  a  court  of  common  law, 
or  a  court  of  equity;  and  no  reason  is  discerned  why  the 
sentence  of  a  court  of  admiralty,  under  the  same  circum- 
stances, should  not  be  r^examinable  in  a  court  of  ad- 
miralty."* 

§  618.  The  Grounds  of  the  Sentence  must  Appear. 
No  doubt  a  decree  in  rem^  pronounced  in  an  admiralty 
court,  is  not  conclusive  of  any  fact  not  necessary  to  support 
it;*  and  it  is  very  questionable  whether  it  is  conclusive  in 
regard  to  those  facts  unless  it  professes  to  have  determined 
them,  and  sets  them  up  as  the  ground  of  its  decision.  Lord 
Mansfield  was  of  the  opinion  that  if  a  vessel  were  con- 
demned as  good  and  lawful  prize,  and  no  ground  for  such 
condemnation  were  specified,  it  must  be  presumed  to  have 
been  on  the  ground  that  the  vessel  was  enemy's  property.  * 
But  this  opinion  of  his  Lordship's  is  greatly  shaken,  if  not  en- 
tirely overthrown,  both  in  England  and  in  the  United  States. 
As  there  are  other  sufficient  causes  for  condemning  a  ves- 
sel, besides  that  of  its  being  an  enemy's  property,  there  is 
no  reason  why  every  condemnation  should  be  presumed  to 
be  based  on  that  ground,  because  no  other  ground  appears.^ 
A  case  came  before  the  Supreme  Court  of  the  United  States, 
involving  the  effect  of  a  sentence  condemning  an  American 
ship  as  lawful  prize.  The  court  held  that  the  condemnation 
did  not  show  any  violation  of  the  neutrality  laws,  and  that 
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it  was  open  to  the  plaintiffs  to  show  that  the  vessel  had 
behaved  as  an  American,  and  not  as  an  enemy's  ship.^ 
If  a  sentence  of  condemnation  is  shown  to  be  based  either 
on  the  ground  that  the  vessel  was  an  enemy's  property,  or 
that  it  had  violated  some  law  of  regulation  of  the  country 
where  it  was  condemned,  the  sentence  of  condemnation  is 
not  evidence  of  a  breach  of  the  warranty  of  neutrality.* 
If  a  decree  of  condemnation,  states  a  particular  ground, 
and  then  condemns  the  vessel  on  account  of  such  ground, 
or  otherwise^  the  addition  of  the  words  or  othertmse,  renders 
the  grounds  of  the  decree  uncertain,  and  prevents  it  from 
being  conclusive  on  the  ground  mentioned. '  But  if  a  de- 
cree professes  to  proceed  for  a  specified  cause,  and  for  other 
sufficient  causes,  it  is  conclusive  of  the  existence  of  the  cause 
specified.* 

"  The  sentence  of  a  foreign  court  of  admiralty  of  compe- 
tent jurisdiction  is  binding  upon  all  parties,  and  in  all 
countries,  as  to  the  fact  upon  which  the  condemnation  pro- 
ceeded, when  such  fact  appears  on  the  face  of  the  sentence, 
free  from  doubt  and  ambiguity. 

**  But  it  is,  at  the  same  time,  well  established  that,  in 
order  to  conclude  the  parties  from  contesting  the  ground  of 
condemnation  in  an  English  court  of  law,  such  ground  must 
clearly  appear  on  the  face  of  the  sentence;  it  must  not  be 
collected  by  inference  only,  or  left  in  uncertainty,  whether 
the  ship  was  condemned  upon  one  ground  which  would  be 
a  just  ground  of  condemnation  by  the  law  of  nations,  or 
on  another  ground  which  would  amount  only  to  a  breach  of 
the  municipal  regulations  of  the  condemning  country."^ 
Whenever  a  decree  is  ambiguous,  and  does  not  show  clearly 
that  it  is  based  on  some  specified  ground,  it  is  not  conclu- 
sive  upon  any  ground,  and  the  parties  in  interest  are  at 
liberty  to  show  by  any  competent  evidence  the  status  of 
the  vessel  at  the  time  of  her  condemnation.  ^ 
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not  evidence  in  civil  cases,  319. 
ACTIONS  CONFLICTING  WITH  PRIOR  JUDGMENTS, 

for  concealing  defenses,  287. 
?  for  credits  not  allowed,  286. 

for  not  dismissing  as  agreed,  292. 

on  promise  to  credit  on  judgment,  292. 

Massachusetts  cases  in  regard  to,  285. 
ACTIONS,  JUDGMENT  ESTOPPEL  IN, 

common  recovery,  294. 

distinctions  between  real  and  personal,  293. 

ejectment,  295-302. 

foreclosure,  303. 

partition,  304-307. 
ACTIONS  ON  JUDGMENTS, 

when  permissible,  432. 

pending  appeal,  433. 

on  decrees,  434. 

defenses  in,  435,  439. 

on  judgments  procured  by  attaching  property,  436. 

who  may  maintain,  437. 

did  not  survive  defendant,  438. 

execution  not  lost  by  pendency  of,  440. 

interest  in,  when  allowed,  441. 
ACT  OP  OFFICERS, 

when  justified  by  judgment,  529-531. 

what  are  treated  as  judicial,  531. 
ADJOURNMENT, 

of  term  of  court,  jurisdiction  lost  by,  121. 

of  justice's  court,  without  day,  526. 
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ADMISSIONS. 

estoppel  by,  330-1. 
ADMINISTBATION, 

grant  of,  is  a  decree  in  rem,  607,  608. 
ADMINISTRATOR, 

judgment  for.  is  a  new  debt  due  him,  217. 

lien  of  judgment  against,  358. 

privity  with  creditors,  163. 

privity  with  devisees,  163. 

privity  with  heirs,  163. 

privity  with  other  administrator,  163. 

when  relieved  from  judgment,  505. 
ADMIRALTY  COURTS, 

general  nature  of,  613. 

are  courts  of  nations,  613. 

jurisdiction  may  be  questioned,  614. 

sentences  of,  effect  as  res  judicata,  615,  616. 

sentences  of,  effect  as  resjudicaia  limited  to  parties  in  interest,  617. 

sentences  of,  conclusive  only  of  matters  distinctly  found,  618. 

sentences  of,  lien  of,  406 . 
ADVANCES, 

lien  of  judgment  for>  397. 
AFFIDAVIT, 

of  merits  on  motion  to  vacate  judgment,  108. 

of  merits  by  whom  to  be  made,  108. 

of  merits  cannot 'be  controverted,  109. 

for  publication  in  justice's  courts,  527. 
AFTER  ACQUIRED  RIGHTS, 

affected  by  lien  of  prior  judgment,  367. 

not  affected  by  estoppel  of  prior  judgment,  302,  329.  ^ 

AGENT, 

may  confess  a  judgment,  545. 
AGREEMENT, 

cannot  extend  effect  of  judgment  as  res  judicata,  371. 

to  satisfy  judgment  on  part  payment,  463. 

dismissal  of  suit  by,  when  a  bar,  262. 

taking  judgment  contrary  to  ground  for  relief,  492. 
ALTERED  JUDGMENT, 

defendant  may  be  relieved  from,  490. 
ALIMONY. 

must  be  adjudicated  on  in  the  divorce  suit,  314. 
AMENDMENTS, 

during  the  term,  69. 

of  judgment,  70. 

of  judgment  entry,  71. 

data  for,  63,  72. 

dt-lay  in  applying  for,  73. 

must  not  prejudice  third  persons,  74. 

as  a  matter  of  course,  70. 

as  a  matter  of  course  by  inserting  name,  70. 

as  a  matter  of  course  by  inserting  interest,  70. 

rule  in  England,  70,  note. 
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AMENDED  PLEADINGS, 

effect  as  lis  pendens^  199. 
APPEAL, 

affirmance  on,  no  bar  to  relief  in  equity,  495. 

allowed  only  from  final  judgment,  33-4. 

to  correct  clerical  errors,  45. 

effect  of  pendency  on  judgment  estoppel,  328. 

effect  of  pendency  on  action  on  judgment,  433,  602. 

from  judgments  by  default,  537-540. 

from  judgments  by  confession,  558. 

lien  of  judgment  rendered  on,  345. 
ARBITRATION, 

entry  of  judgment  on  award,  55. 

effect  of  proceedings  in,  as  res  jiulicata,  320. 

general  submission  of  all  demands,  320-1. 

of  matters  not  in  dispute,  322. 
ANCESTOR  AND  HEIR, 

privity  of,  168. 
ASSIGNEE  OF  DEBTOR, 

privity  with  creditors,  173. 
ASSIGNOR  AND  ASSIGNEE, 

privity  of,  165,  186. 
ASSIGNMENT  OF  JUDGMENTS, 

at  common  law,  421. 

by  parol,  422. 

by  transfer  of  cause  of  action,  422. 

partial,  424. 

of  future  judgments,  425. 

notice  of,  426. 

rights  of  assignee  against  the  parties,  427. 

rights  of  assignee  against  third  personsj  428. 

rights  of  assignee  against  prior  assignee,  429. 

rights  of  assignee  on  reversal,  482,  484. 

rights  passing  with  assignment,  429. 

cannot  be  made  by  attorney  at  law,  430. 
ATTACHMENT, 

jurisdiction  in,  126. 

judgment  procured  by,  573. 
ATTACK,  COLLATERAL.    See  Estoppel,   Impeachmeivt,  Jddomvnts  bt 

Default,  Jubisdiotion. 
ATTORNEY  AT  LAW, 

authority  of,  presumed,  128. 

appearance  in  absence  of  authority  as  ground  for  vacation  of  judg- 
ment, 98. 

appearance  in  absence  of  authority  as  ground  for  relief,  499,  500,  508. 

appearance  in  absence  of  authority  as  ground  for  relief  against  pur- 
chasers, 509,  510. 

appearance  whether  authority  to  may  be  questioned  on  judgment  from 
another  State,  563. 

lien  for  fees,  notice  of,  211. 

neglect  of,  considered  as  neglect  of  client,  112. 
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ATTORNEY  AT  JjXW—Coniinued, 

payment  of  judgment  to,  462,  463. 

purchase  at  execution  sale,  how  a£fected  by  reyersal,  484. 
AUDITA  QUERELAy  95. 
AUTHENTICATION, 

of  judgments  of  sister  States,  411,  412,  413. 

of  foreign  judgments,  414. 

B. 

BAILOR  AND  BAILED, 

privity  of,  166,  183. 
BILL  DISMISSED, 

when  a  bar  to  further  action,  270. 
BILL  OF  REVIEW, 

barred  by  former  bill,  323. 
BLANKS  IN  JUDGMENT, 

filled  in  by  clerk,  49. 

c. 

CERTIFICATE, 

to  authenticate  judgment  of  a  sister  State,  412. 
CLAIM. 

allowed  by  court  is  merged,  as  by  judgment,  222. 
CLASSIFICATION, 

common  to  judgments  and  decrees,  12. 

of  grounds  of  relief  in  equity,  488. 

of  judgments,  6,  6. 
CLERK  OF  COURT. 

acts  ministerially,  533. 

act,  if  unauthorized,  is  void.  129,  533. 

act,  if  erroneous  merely,  is  valid,  129,  534. 

may  act  though  the  judge  is  disqualified,  535. 
CLERICAL  ERRORS, 

correction  of,  71. 
COIN  JUDGMENT, 

power  of  courts  to  enter,  3. 
CO-DEFENDANTS, 

rights  between  one  another  not  settled  by  judgment,  227. 

right  of  one  to  subrogation  on  paying  entire  judgment,  472. 
COLLATERAL  ATTACK.    See  Estoppel,  Iupeachino,  Juribdiction,  Jitdg- 

MENTs  BT  Default. 
COLLATERAL  SECURITY, 

not  merged  by  judgment  on  the  principal  debt,  229. 
COLLUSION, 

avoids  estoppel,  250. 

as  ground  for  impeaching,  334,  435. 

See  Fbaud. 
COLUMBI4,  DISTRICT  OF 

judgment  in,  treated  as  foreign,  604. 
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COMMENCEMENT, 

of  lis  pendens,  191^195. 
COMMON  RECOVBBY, 

e£fect  of  judgment  in,  294. 
COMPLAINT. 

presumed,  that  written  one  is  required  in  all  countries,  603. 
CONCEALMENT, 

when  ground  for  relief,  491,  493. 
CONDEMNATION, 

judgment  of,  as  a  merger  of  causes  of  action,  222. 
CONFESSION  OF  JUDGMENT  WITHOUT  ACTION, 

acceptance  by  plaintiff  essential  to,  648. 

appeal  from,  558. 

causes  of  action  on  which  it  may  be  based,  546. 

jurisdiction  of  the  court,  essential  as  in  other  cases,  547. 

must  be  signed,  like  other  judgments,  547. 

persons  who  may  make  the  confession,  545. 

remedies  to  correct  errors  in,  558. 

statement  in,  when  required,  544. 

statement  in,  requisites  of,  549,  552.  . 

statement  in,  signing,  551. 

statement  in,  yeriflcation,  550. 

in,  for  balance  due,  556. 
in,  for  goods  sold,  554. 

statement  in,  for  money  lent,  555. 

statement  in,  on  promissory  note,  553. 

statement  in,  e£fect  of  insufficient,  557. 

statutes  in  regard  to,  strictly  construed,  543. 
CONSTRUCTIVE  SERVICE  OF  PROCESS, 

jurisdictional  inquiries  in  judgments  procured  by,  127. 

fraud  in  employing,  a  ground  for  relief,  4b9. 

in  divorce  suits,  583,  584. 

on  residents,  570. 

on  residents  of  other  States,  567. 

on  corporations  of  other  States,  568. 

on  residents  in  foreign  countries,  588,  589. 
CONSTRUCTION, 

of  judgment  entries,  45. 
CONTEMPT, 

judgment  for,  137. 
CONTRACT, 

is  a  judgment  in  the  nature  of  ?  4. 
CONVICTION, 

when  a  bar  to  further  prosecution,  318. 
COPY  OF  RECORD, 

as  proof  of  judgment,  407,  408. 
CO-PLAINTIFFS, 

rights  between  one  another  not  settled  by  judgment,  227,  230. 
CORPORATION, 

constructive  service  of  process  on,  668. 

judgm&nt  against,  whether  binds  stockholders,  177. 

judgment  against,  whether  merges  claim  against  stockholders,  228. 


statement 
statement 
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CORRECTING  JUDGMENT,  69,  70. 
COSTS, 

on  motion  to  open  judgment,  109. 

judgment  for  may  be  giyen  on  dismissing  appeal  for  want  of  jurisdic- 
tion, 121. 
COUNTY, 

adjudication  against,  binds  its  citizens,  178. 
COURTS  OF  RECORD, 

what  are,  122. 

when  treated  like  inferior  courts,  123. 
COURTS  NOT  OF  RECORD, 

distinction  between,  and  courts  of  record,  122,  517. 

jurisdiction  must  be  shown,  517,  525. 

jurisdiction  not  presumed,  517. 

jurisdiction  may  be  disproved,  517. 

jurisdiction,  whether  it  may  be  proved  aliunde,  518.  ' 

jurisdiction  not  proved  by  docket  entries,  519. 

justice's  courts  generally  not  courts  of  record,  520. 

process,  service  of  must  be  shown,  521. 

judgment  prematurely  entered,  521. 

judgment  entered  in  other  States,  577. 

when  process  is  authorized  upon  certain  facts,  522,  523. 

judgments  in,  conclusive  if  they  have  jurisdiction,  524. 

adjournment,  without  day,  526. 

publication,  service  by,  527. 

proceedings  against  defendants  under  common  name,  528. 

protection  of  officers  acting  under,  529,  530,  531. 

what  tribunal  and  persons'act  as  courts  not  of  record,  531. 

proof  of  judgments  of,  410. 
COURTS  OF  THE  UNITED  STATES, 

judgments  of,  treated  like  judgments  of  another  State,  578. 
CREDITORS, 

no  privity  between,  159. 

privity  with  administrator,  163. 
CRIMINAL  PROSECUTION, 

acquittal,  as  a  bar,  318. 

as  merger  of  civil  liability,  225. 

noUe  prosequi  in,  318. 

judgment  in,  not  evidence  in  civil  cases,  319. 
CROSS-CLAIM, 

what  is,  282. 

need  not  be  presented  by  defendant,  282. 

D. 

DATE  OF  JUDGMENT, 

presumption  in  regard  to,  45. 
DATA, 

for  amending  entry,  72. 

for  nunc  pro  tunc  entry,  61,  62,  63. 
DECEASED  PERSON, 

judgment  may  be  entered  against,  when,  57,  58,*139. 

judgment  against  not  void,  140,  153. 
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DEOBEE, 

actions  on,  434. 

amending,  70. 

enrollment  not  essential,  39. 

estoppel  of,  248. 

final,  what  is,  22-36. 

nisi,  what  in,  10. 
pro  confesso,  11. 

of  bill  dismissed,  is  a  bar,  270. 

vacating,  100. 
DEED, 

whether  necessary  in  partition,  308. 
DEFAULT,  JUDGMENT  ON, 

appeal  from,  537-540. 

discretion  of  court  in  vacating,  541. 

disqualified  judge  may  enter,  535. 

effect  of,  330,  331,  532. 

entry  of,  by  clerk,  129,  533. 

error  of  clerk  in  entering,  129,  534. 

vacation  of,  541. 

See  Vacation  of  Jxjimvxstb. 

vacation  of  merits  essential  to,  541. 

vacation  of,  to  allow  meritorious  defenses,  542. 
DEFECTS, 

in  acquiring  jurisdiction,  126. 
DEFENDANTS, 

if  numerous,  part  may  represent  all,  157,  173. 
DEFENSES, 

distinction  between,  and  cross-claim,  282. 

effect  of  general  judgment  where  there  are  permanent  and  temporary, 
258,  276. 

equitable,  when  not  barred,  281. 

rejected,  279  n. 

to  action  on  judgment,  435. 

to  action  on  judgment,  sister  State,  576. 

to  action  on  judgment,  how  plead,  458. 
DEFINITION  AND  DESCBIPTION, 

of  audita  querela,  writ  of,  95. 

of  coram  nobis  and  coram  vobis,  writ  of,  94. 

of  courts  of  record,  and  not  of  record,  122. 

of  decrees  oi  various  kinds,  9,  10,  11. 

of  diligence,  503. 

of  docket,  docquet  or  dogget,  343. 

of  estoppel,  246. 

oi  facts  in  issue,  257. 

of  final  judgments  and  decrees,  16-36. 

of  judgments,  1,  2. 

of  judgments  of  different  kinds,  6-8. 

of  judgments  in  personam,  13,  606. 

of  judgments  in  rem,  13,  606. 

of  judgments  under  the  code,  14. 

of  jurisdiction,  118,  and  note  to  same  page. 
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DEFINITION  AND  DESCEIPTION— Con^inwed 

of  Uen,  338. 

of  orders,  15. 

of  parties,  181. 

of  postea,  77. 

of  priyies,  162. 

of  prorogated  jorisdiotion,  145. 

of  sdre  facias,  442. 

of  terre-tenant,  449. 
DEMAND, 

judgment  for  part  of,  extinguishes  the  whole,  238,  239. 

DEMUBBEB, 

judgment  on,  when  bar  to  future  suit,  267. 

DIES  NON, 

judgment  on  void,  138. 
DILIGENCE, 

essential  to  reUef,  503,  493. 

in  keeping  up  lis  pendens,  202. 

in  prosecuting  lien,  374. 
DISCOVERY, 

when  obtainable  after  judgment,  606,  507 . 
DISCBETION, 

in  yacating  judgments,  subject  to  review,  106. 

DISMISSAL, 

is  a  final  judgment,  17. 

but  not  a  bar,  261. 

unless  entered  by  agreement,  262. 

decree  of  is  a  bar,  270. 
DISQUALIFIED  JUDGE, 

acts  of,  144-148,  535. 
DIVOECE,  DECEEE  OF, 

as  eyidenoe  against  third  persons,  159,  313,  586. 

is  res  judicata,  313,  270. 

e£fect  of  decree  in  another  State,  579  to  587. 
DOCKET, 

what  is,  343. 

correction  of,  344. 

of  judgment  of  appellate  court,  345. 

of  judgment  of  justice's  court,  346. 

spelling  of  names  in,  347. 
DOWER, 

claim  of,  how  affected  by  foreclosure,  303. 

claim  of,  how  affected  by  partition,  304. 

E. 

EJECTMENT, 

at  common  law,  295. 

at  common  law  on  confession,  296. 

at  common  law  in  suit  for  mesne  profits,  297. 

at  common  law  costs  must  be  paid,  298 . 
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EJECTMENT— (7<m<muc<?. 

under  recent  statates,  299-302. 

party  against  whom  it  must  be  brought,  162. 

parties  who  may  be  dispossessed  under,  171. 
ELECTION, 

to  interpose  equitable  defense,  501. 
END  OF  Lia  PENDENS,  206. 
ENROLLMENT  OP  DECREE,  39. 
ENTRY  OF  JUDGMENT. 

required  in  all  courts,  37. 

is  a  ministerial  act,  38. 

not  essential  to  judgment,  38. 

distinction  between  and  decrees,  39. 

in  judgment  book,  40,  41. 

on  verdict,  42. 

against  joint  defendants,  43-4. 

construction  of  entry,  45,  54. 

against  third  persons,  treated  as  clerical  error,  45. 

form,  46,  47. 

under  the  code,  47. 

must  be  in  dollars  and  cents,  48. 

filling  blanks,  49. 

sufficiency  of,  50,  51,  52. 

in  justice's  courts,  53  and  note  to  55. 

on  award,  55. 

See  NuNO  Pbo  Tunc  Entbies. 
EQUITY, 

estoppel,  recognized  in,  248. 

will  not  extend  or  limit  judgment  lien,  395. 

will  not  extend  or  limit  foreign  judgment,  600. 
EQUITABLE  INTERESTS, 

when  subject  to  judgment  lien,  348,  357. 
EQUITABLE  DEFENSES, 

whether  must  be  made  at  law,  281. 
ERROR  OF  THE  COURT, 

never  makes  judgment  void,  135. 

not  a  ground  for  nunc  pro  hmc  entry,  68. 

not  a  ground  for  relief  in  equity,  487,  485. 

not  a  ground  for  relief  on  motion  by  vacating  after  tenn,  101. 

not  a  ground  for  avoiding  foreign  judgment,  595. 
ESTOPPEL, 

definition  of,  246. 

not  odious,  247. 

of  decrees,  248. 

general  extent,  249. 

requisites  of,  250  to  271. 

evidence  to  establish  or  to  rebut,  272-276. 

matters  which  defendant  need  not  litigate,  277-282. 

pleading  to  invoke,  283,  284. 

actions  in  conflict  with  judgment  not  allowed,  285-292. 

of  judgments  in  real  actions,  293-311. 

of  judgments  in  personal  actions,  312-317. 
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ESTOPPEL— Con«nu€(f. 

of  admiralty  proceedings,  615. 

of  criminal  cases,  318,  319. 

of  motions  and  special  proceedings,  320-325. 

effect  of  appeal  on,  328. 

effect  of  reversal  on,  333. 

of  defaults  and  admissions,  330,  331. 

after  acquired  rights,  329. 

last  judgment  prevails,  332. 
EVIDENCE, 

for  amending  judgment  entry,  72. 

for  7iunc  pro  tunc  entry,  61-63. 

identity  of,  is  the  test  of  res  judiccUa,  259. 

not  received  against  the  record,  275. 

to  show  what  is  res  judicaiat  273. 

to  show  what  is  not  res  judicata,  272,  274,  302. 
EVIDENCE,  JUDGMENT  AS, 

to  prove  its  own  rendition,  416. 

to  prove  title,  416. 

as  matter  of  inducement,  417. 

to  prove  that  plaintiff  is  a  judgment  creditor,  418. 

to  prove  questions  of  public  nature,  419. 

See  Pboof. 
EXECUTOR  AND  ADMINISTRATOR, 

privity  of,  163. 

F. 

FEDERAL  COURTS, 

judgments  of,  entitled  to  full  faith  and  credit,  578. 

judgment  lien  of,  406. 
FINAL  JUDGMENT, 

essential  to  res  jvdioata   251. 

essential  to  lien,  340. 

what  is,  12, 17-28. 

general  test  of,  36. 
FINDINGS, 

immaterial,  no  estoppel,  271. 

of  jurisdictional  facts,  130. 

of  jurisdictional  facts  in  judgments  of  other  States,  560>563. 
FORECLOSURE, 

decree  of,  as  res  judicata,  303. 

decree  of,  as  lien,  398. 
FOREIGN  JUDGMENTS, 

are  not  records,  605. 

authentication  of,  414. 

pleading,  453. 

not  a  merger  of  cause  of  action,  220,  605. 

jurisdictional  inquiries  permitted,  588,  595. 

against  non-resident,  588,  589. 

against  non-resident  corporations,  590. 

distinction  between  as  causes  of  action  and  as  pleas  in  bar,  592,  594. 
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FOREIGN  JUDGMENT— Con/inwed. 

distinction  between  decree  denying  and  granting  relief,  593 

fraud  avoids,  591,  595. 

not  examinable  on  the  merits,  594. 

not  examinable  for  error  of  law,  595. 

American  cases  in  regard  to,  596. 

foreign  decree  conclusiye,  598. 

decree  discharging  insolvent,  599. 

equity  will  not  restrain,  600. 

rendered  by  interested  tribunal,  601.   - 

not  affected  by  pending  appeal,  602. 

must  be  supported  by  a  complaint,  603. 

Southern  Confederacy  and  District  of  Columbia,  judgments  in,  604. 
FORM  OF  ENTRY, 

of  judgments,  46,  47,  60,  51,  52,  note  to  $  55. 

of  decree  of  foreclosure,  47. 
FRACTIONS  OF  A  DAY, 

when  regarded,  370. 
FRAUD, 

avoids  estoppel,  250. 

avoids  foreign  judgment,  591,  595. 

whether  a  ground  for  impeaching  judgment,  132,  336. 

is  a  ground  for  relief  in  equity,  486,  489,  490,  491. 

as  a  ground  for  vacating  judgment,  99. 

as  a  defense  to  judgment  of  sister  State,  576. 
FUTURE  ADVANCES, 

lien  of  judgment  for,  397. 

G. 

GARNISHEE, 

judgment  against,  no  merger  of  demand  against  the  principal,  228. 

protected  by  the  orders  of  the  court,  167. 

no  privity  with  the  creditors,  167. 

no  privity  with  his  principal,  167. 
GENERAL  EXPRESSIONS, 

confined  to  the  parties,  155,  and  the  issues,  158,  271 . 
GENERAL  ISSUE, 

effect  of  judgment  put  in  evidence  under,  284. 

in  actions  on  judgments,  458. 
GENERAL  VERDICT, 

where  there  are  both  permanent  and  temperary  defenses,  268. 
GOLD  COIN, 

whether  judgment  may  be  for,  3. 
GRANTOR  AND  GRANTEE, 

privity  of,  166,  166. 
GUARANTOR, 

when  bound  by  judgment  against  guarantee,  187. 

H. 

HABEAS  CORPUS, 

whether  decision  on  is  res  judicata,  324. 
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HASTE  OF  COUET, 

no  ground  for  relief,  487. 
HEIB  AND  ANCESTOR, 

privity  of,  167. 
HEIE  AND  ADMINISTRATOR, 

privity  of,  163. 
HOMESTEAD, 

disposed  of  by  foreclosure,  Qp3. 

judgment  lien  against,  355. 

I. 

• 

IMMATERIAL  FINDING, 

create  no  estoppel,  271. 
IMPEACHING  JUDGMENTS,  285,  286,  334,-337. 
INADMISSIBLE  CLAIMS. 

not  barred  by  judgment,  269. 
INADVERTENCE  AND  INATTENTION, 

not  a  ground  for  relief,  485,  487. 
INDEMNITORS. 

when  bound  by  judgment  against  persons  indemnified,  181,  184. 
INDICTMENT, 

lost,  cannot  be  replaced,  89,  note. 
INDIVISIBLE  DEMANDS,  238-242. 
INDORSER, 

effect  of  payment  of  judgment  by.  471. 
INFANTS, 

are  bound  by  judgments,  151.  513. 

when  may  move  to  vacate,  102. 

when  may  obtain  relief,  513. 
INFERIOR  COURTS.    See  Coubtb  not  of  Recobd. 

proof  of  judgments  of,  410. 
INJUNCTION  SUIT, 

lis  pendens  of,  195. 
INNOCENT  PURCH4.SER, 

relief  cannot  be  had  against.  510,  513. 

not  affected  by  nunc  pro  tunc  entries,  66. 

not  affected  by  amendments.  74,  344. 

not  affected  by  reversal.  484. 

not  affected  by  secret  vices,  509, 
INSANE  PERSON, 

bound  by  judgment,  152. 
INTERLOCUTORY  JUDGMENT. 

what  is.  12,  14.  15. 

decree  what  is,  29,  31. 

is  part  of  judgment  roll,  84. 

is  not  res  judicata,  251. 

is  called  by  the  code  an  order,  14. 
IRREGULARITY, 

is  a  ground  for  vacation,  97. 

but  not  for  relief,  487. 

waiver  of,  102. 
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ISSUES, 

identity  of,  256. 

res  judicata  cpnfined  to,  267. 

what  become  resjvuliceUa,  259. 

whether  can  be  shown  not  to  be  res  judicata,  272. 

J. 

JOINT  DEBTOR  ACTS, 

judgment  nnder,  as  a  merger,  219,  233. 
JOINT  DEFENDANTS, 

entry  of  judgment  against,  43,  4A, 

judgment  yoid  as  to  one,  Toid  as  to  all,  136* 
JOINT  OBLIGORS, 

judgment  against  one,  releases  all,  231. 

unless  the  obligation  is  seyeral,  as  well  as  joint,  235. 

or  they  reside  in  different  States,  234. 
JUDGE, 

de  facto,  148. 

disqualified,  144-146. 

may  enter  judgment  against  himself,  146, 

which  may  auUienticate  judgment  of  another  State,  413. 
JUDGMENT, 

different  kinds  of,  1-15. 

signing,  77. 

Toid,  when,  117,  264. 
JUDGMENTS  IN  REM, 

definition  of,  606. 

different  kinds  of,  607-610. 

jurisdictional  inquiries  in  regard,  611. 

causes  for  ayoiding,  612. 

in  admiralty  courts,  613-618. 
JUDGMENTS  IN  OTHER  STATES, 

is  a  merger  of  cause  of  action,  221. 

constitutional  and  legislative  proyisions,  559. 

faith  and  credit  of,  559,  575,  576. 

jurisdictional  inquiries,  560-564. 

against  non-residents,  564,  566. 

presumption  of  jurisdiction,  565. 

constructiye  service  of  process,  567-^70. 

law  applicable  to,  571. 

jurisdiction  of  subject  matter,  572. 

obtained  by  attachment,  573. 

obtained  by  joint  debtor  acts,  574. 

defenses  to,  576. 

of  courts  not  of  record,  677. 

of  Federal  courts,  578. 

of  decrees  of  divorce,  579-587. 
JUDGMENT  BOOK, 

when  entry  may  be  made  in,  40. 

use  of,  improper,  41. 

as  proof  of  judgment,  409. 
34 
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JUDGBfENT  BOLL, 
origin  of,  75. 
verity  of,  76. 

of  what  composed,  78-87. 
in  equity,  88. 
restoring  when  lost,  89. 
silence  of,  as  to  jurisdiction,  132. 

whether  jurisdictional  inquiries  are  confined  to,  124,  131,  133. 
JUDICIAL  ACTS. 

what  are,  631 . 
JUEI8DICTION, 

attachment,  procured  by,  126. 

attorney,  appearance  by,  128,  499,  500. 

consent  cannot  confer,  120. 

constructive  service  of  process,  127. 

continues  after  service  tiU  judgment,  142. 

default,  129 . 

defects  in  obtaining,  126. 

definition  of,  118. 

inquiries  in  regard  to,  what  allowable,  116,  122,  123,  131-134. 

error  does  not  affect,  135. 

eitsential  to  judgment  by  confession,  547. 

findings  of,  130. 

for  one  purpose  only,  143. 

loss  of,  121,  526. 

over  deceased  defendant,  139,  140,  153,  157,  158. 

over  party  not  named,  141. 

over  subject  matter,  120. 

on  Sunday,  138. 

pleading,  452. 

presumptions  of,  124,  125,  132. 

presumptions,  none  in  courts  not  of  record,  517. 

sources  of,  119,  126. 

to  enter  judgment  for  costs,  129. 

to  enter  judgment  nunc  pro  tunc,  when  lost,  65. 

tax  cases,  130,  135. 

want  of,  ground  for  relief,  495. 

want  of,  ground  for  vacation,  98. 

want  of,  effect  of,  116,  264,  265,  525. 

where  judge  is  disqualified,  144,  145. 

where  based  on  facts  to  precede  issue  of  process,  522,  523. 

whether  may  be  shown  aliunde  in  justice's  court,  518. 
JUSTICE'S  COURTS, 

entry  of  judgment  in,  53,  and  note  to  $  55. 

lien  of  judgments,  346. 

sometimes  treated  as  courts  of  record,  122,  520. 
JUSTIFICATION, 

of  officers,  ministerial  and  judicial,  529-531. 


L. 


LACHES, 

in  applying  for  vacation,  102. 
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LANBLORD, 

when  bound  by  judgment  against  tenant,  185. 
LANGUAGE  OF  JUDGMENT,  2,  46,  51. 

confined  to  the  issues,  158,  281. 

confined  to  the  parties,  155, 
LAST  JUDGMENT, 

prevails  as  an  estoppel,  332. 
LESSOR  AND  LESSEE, 

privity  of,  169,  185. 
LEVY, 

on  lands  as  satisfaction  of  judgment,  474. 
on  personality  as  satisfaction  of  judgment,  475. 
LIEN  OF  JUDGMENTS, 
nature  of,  338-342. 
docketing,  343-347. 

estates  and  interests  affected  by,  348-368. 
priority  of,  36&-378. 
suspension  and  discharge  of,  379-391. 
extending  and  reviving,  392-396. 
for  future  advances,  397. 
of  foreclosure  decrees,  398,  402. 
of  Federal  courts,  403-406. 

See  Analysis  on  page  298. 
LIS  PENDENS, 

amended  pleadings,  199. 
between  what  parties,  200. 
commencement  of,  195. 
confined  to  State,  210. 
diligence  required,  202. 
dismissal,  without  prejudice,  204. 
ejectment,  213. 
effect  of,  193,  198,  208. 
end  of,  206. 

persons  bound  by,  201,  209. 
property  bound  by,  194. 
reasons  for,  191. 

requisites  of,  196,  197.  * 

when  may  be  filed,  212,  214. 
LOST  RECORD, 

how  proven,  407. 
how  replaced,  89. 

indictment  cannot  be  replaced,  89,  note. 
LUNATIC, 

bound  by  judgment,  152. 

M. 

MARRIED  WOMAN, 

whether  bound  by  judgment,  150. 
MASTER  AND  SERVANT, 

privity  of,  179. 
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MAXIMS, 

actus  curie  neminem  gravabU,  56. 

expedit  repvblica  ut  sU  finis  lUium,  284. 

res  inler  alios  acta,  aliis  nee  prodest,  nee  nocet,  154. 

res  inter  alios  acta  alteri  nocere  non  debet,  154* 
MEfiGEB, 

general  principles  of,  215. 

inclndes  all  canaes  of  action,  216. 

judgment  is  a  new  debt,  217. 

depend'^  on  yalid  judgment,  218. 

on  judgments  of  no  extra-territorial  effect,  219. 

of  foreign  judgments,  220. 

of  sister  State  judgments,  221. 

pendente  lite,  224. 

of  d^il  liability  in  criminal  prosecution,  225. 

of  relation  of  principal  and  surety,  226. 

co-plaintiffs  and  co-defendants,  227. 

of  collateral  security  229. 

of  joint  obligations,  231-235. 

of  claims  for  torts,  236,  237. 

of  indiyisible  demands,  238-243. 

of  exceptions  to  general  law  of  merger,  244,  245. 
MERITS, 

afildavit  of,  108. 

indispensible  to  vacation  of  judgment,  102. 

indispensible  to  relief  from  judgment,  498. 

judgment  on,  what  is,  260,  267. 

judgment  on,  essential  to  resjudioaUij  260,  267,  318. 

judgment  on,  classification  of,  263. 
MESNE  PROFITS, 

action  for,  judgment  in  ejectment  as  evidence  in,  297,  301. 
MISCONCEIVED  ACTIONS, 

cannot  bar  proper  action,  265. 
MISNOMER  OF  PARTIES, 

does  not  relieve  them  from  judgment,  154. 
MISPRISIONS  OF  CLERKS, 

may  be  corrected,  71.  * 

MISTAKE, 

as  ground  for  vacation,  113. 

as  ground  for  nunc  pro  tunc  entry,  60. 
MONEY, 

power  to  enter  judgment  in  particular  kind,  3. 

judgment  must  be  paid  in,  463. 
MOTION. 

how  far  decision  of,  is  res  judicata,  255,  325,  326,  511. 
MUTUALITY, 

essential  to  estoppels,  159. 


N. 


NAMES, 

incorrect  in  judgment,  154. 
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NAMES~C(m(tnti«d. 

omitted  in  judgment,.  154. 

identity  of,  164,  347. 

docketing  of,  347. 

inserting  by  amendment,  70. 
NEGOTIABLE  PAPER, 

lis  pendens  does  not  apply  to,  194. 
NEGLECT, 

bars  relief,  486,  502. 

of  attorney,  112. 

wbat  ezonsable,  U4. 
NEW  TRIAL, 

record  of,  85. 
NOLLE  PE08EQUI 

judgment  of,  7. 

when  a  bar,  261,  318. 
NOMINAL  DAMAGES, 

judgment  for,  is  an  estoppel,  311. 
NOK  PROS, 

judgment  of,  7. 

not  a  bar,  261. 
NONSUIT, 

judgment  of,  7. 

not  res  judicata,  261. 
NOTICE, 

by  lis  pendens,  191,  198. 

of  application  to  amend  judgment,  72. 

of  application  for  nunc  pro  tune  entry,  64. 

of  application  for  Tacation  of  judgment,  103. 

of  assignment,  426. 

to  defend  suits,  176,  181,  188,  189. 

want  of  ground  for  relief,  495. 
NULLITY, 

will  be  Tacated,  98. 
NUL  TIEL  RECORD, 

plea  of,  459. 
NUMEROUS  DEFENDANTS, 

need  not  all  be  named,  157,  173. 
NUNC  PRO  TUNC  ENTRIES, 

where  some  delay  has  been  occasioned  by  act  of  court,  66-60. 

where  judgments  rendered  hare  not  been  entered,  61-68. 

O- 

OFFICER, 

of  corporation  may  confess  judgment,  645. 
public,  may  confess  judgment,  645. 
payment  of  judgment  to,  462. 
payment  of  judgment  by,  469. 
what  acts  of,  are  judicial,  531. 
when  justified  by  process,  629. 
privity  with  successor,  170. 
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ONUS, 

of  proving  resjuduxUa,  276. 
ORDEB, 

what  is.  15. 

res  judicata  of,  255,  325-327,  511. 

P. 

PAETIES  TO  JUDGMENTS, 

all  persons  may  be,  149. 

married  women,  150. 

infants,  161. 

lunatics,  152. 

deceased  persons,  153. 

judgment  confined  to,  154,  155. 

bound  only  in  the  same  capacity,  156. 

bonnd  only  when  adversary  parties,  158. 

bonnd,  though  not  named  in  record,  when  numerous,  157. 

bound  mutually  or  not  at  all,  159. 

second  action  with  less  parties  than  the  fitst,  160. 

second  action  with  more  parties  than  the  first,  161. 

privies.    See  PBivirr. 

persons  bound  not  parties,  174-190. 

who  may  obtain  relief  from  judgment,  512. 

judgment  for  want  of  proper,  no  bar,  266. 
PABTNEB, 

cannot  confess  judgment  against  firm,  545. 

judgment  against  one,  releases  others,  232. 
PABTNEBSHIP, 

when  established  by  judgment,  315. 
PAYMENT  OF  JUDGMENT, 

when,  does  not  discharge  lien,  391. 

to  whom  may  be  made,  462. 

how  made,  463. 

presumption  of,  464,  465. 

efiect  of,  466. 

right  of  payer  to  subrogation,  468-473.  « 

PABTITION, 

decree  of,  as  resjudicaia,  304. 

decree  of,  against  persons  not  in  esse,  306. 

decree  of,  against  unknown  owner,  307. 

where  applicant  was  not  in  possession,  305. 
PEBJUBY, 

as  defense  to  judgment,  435. 

as  cause  of  action,  289. 

as  ground  for  relief,  503. 
PEBSONrt  BOUND  BY  JUDGMENT,  THOUGH  NOT  PABTIES,  174-190. 
PLEADING, 

may  explain  the  judgment,  45. 

where  judgment  is  part  of  claim  of  title,  283. 

judgment,  as  an  estoppel,  283,  284. 
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PLEABING^Coniinued. 

jndgmenti  general  fonn,  450. 

judgment,  must  coirespond  with  th^  dignity  of  the  judgment,  451. 

judgment,  jurisdictional  averments,  452,  453,  454. 

judgment,  jurisdictional  denials,  455. 

judgment,  description,  456,  457. 

defenses  tq  judgment,  458-460. 

defenses  to  judgment  of  sister  State,  461. 
PEEMATUKE  SUIT, 

no  bar,  268,  274. 
PRESUMPTIONS, 

of  jurisdiction,  124. 125,  132. 

of  jurisdiction,  judgments  of  other  States,  565. 

of  jurisdiction,  courts  not  of  record,  517. 

of  payment,  464,  465. 

of  res  judicata,  275,  276. 
PRINCIPAJii, 

priyity  with  agent,  164. 

privity  with  garnishee,  167. 

privity  with  surety,  180. 
PRIVILEGE, 

of  exemption  from  process  must  be  plead,  496. 
PRIVITY, 

definition  of,  162. 

of  administrator  with  administrator,  163. 

of  administrator  with  administrator  in  another  State,  163. 

of  administrator  with  creditor,  163. 

of  administrator  with  heir  or  devisee,  163. 

of  ancestor  with  heir,  168. 

of  assignor  with  assignee,  165. 

of  bailor  with  bailee,  166. 

of  creditor  with  creditor,  159. 

of  lessor  with  lessee,  169. 

of  officer  with  his  successor,  170. 

of  principal  with  agent,  164. 

of  principal  with  garnishee,  167. 

of  remaindermen  with  tenant,  172. 

of  occupants  with  defendant  in  ejectment,  171. 
PROCESS, 

constructive  service  of,  127,  527. 

defective  service  of,  126. 

of  no  force  beyond  the  State,  564. 

service  must  be  shown  in  inferior  courts,  519-523. 

want  of  service,  ground  for  relief,  495. 
PROOF, 

identity  of,  is  the  test  of  resjudioataj  259. 

onus  of,  in  regard  to  resjudiceUa,  276. 

to  avoid  estoppel,  272. 

to  establish  estoppel,  273. 

of  vacation  of  judgment,  409. 
PROOF  OF  JUDGMENTS, 

by  the  record,  407. 
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PBOOP  OF  JUDGMENT&-Con<imied. 

by  copy,  408. 

by  judgment  book,  409. 

of  inferior  courts,  410. 

of  oonrts  of  another  State,  411^413. 

of  foreign  oonrts,  414. 

See  EviDKNci. 
PBOPERTT  BOUND  BY  LIS  PENDENS,  194. 
PBOPEBTT  HOLDEB, 

bonnd  by  judgment  againat  city,  178,  181. 
PUBGHASEBS  UNDEB  JUDGMENTS, 

after  satisfaction,  acquire  no  title,  480. 

effect  of  reyersal  on,  483,  484. 

not  prejudiced  b^  amendments,  74,  344. 

not  prejudiced  by  mino  pro  tune  entry,  66. 

not  prejudiced  by  reyersal,  484. 

not  prejudiced  by  secret  yices  in  the  proceedings,  509,  510. 

not  prejudiced  by  suit  to  s6t  aside  judgment,  509,  510. 

Q- 

QUIETING  TITLE, 

judgment  in  action  to,  effect  of,  309,  329. 

B. 

BEAL  ACTIONS, 

effect  of  judgment  in,  293. 
BEASONS  OF  THE  COUBT, 

re  not  a  part  of  the  judgment,  2. 
BECEIPT, 

finding  of,  as  ground  for  relief,  504. 
BECOBD,  OB  JUDGMENT  BOLL, 

evidence  outside  of,  to  show  what  was  litigated,  273,  275. 

as  proof  of  judgment,  407. 

copy  as  proof  of  judgment,  408. 

lost,  how  proved,  407. 

lost,  how  replaced,  89. 

power  of  court  over,  63. 

See  JuDGMBNT  Boll. 
BELIEF  IN  EQUITY  FBOM  JUDGMENTS, 

classification  and  statement  of  grounds  of,  485-488. 

after  motion  at  law,  511, 

complainant  must  do  equity,  516. 

concealment  a  ground  for,  491,  493. 

defenses  which  must  be  presented  at  law,  501,  506. 

discoTcry,  507, 

error  as  ground  for,  487. 

executor  and  administrator  when  relieved,  505. 

fraud  as  ground  for,  489-493. 

infants  applying  for,  513. 

injury  essential  to,  514. 
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BELIEF  IK  EQUITY  FBOM  JUDGMENTS— (7(m/inued. 

innocent  purchasers,  509,  510. 

merits  essential  t6,  498. 

neglect,  a  bar  to,  502,  503,  608. 

receipt  found,  504. 

threats  in  procuring  judgment,  494. 

unauthorized  appearance  by  attorney,  499. 

unauthorized  act  of  attorney,  600. 

want  of  jurisdiction  is  a  ground  for,  495. 

where  remedy  by  motion  exists,  497. 
BEMAINDEB  MEN  AND  BEVEB8I0NEBS, 

when  bound,  though  not  parties,  172. 
RES  JUDICATA.    Bee  Estoppel,  Mbbobb. 
BESTITUTION, 

against  whom  enforced  in  ejectment,  171. 

on  reyersal  of  judgment,  482-484. 
RETBAXIT, 

judgment  on,  a  bar,  261,  262, 
BEVEBSAL  OF  JUDGMENT, 

effect  on  estoppel,  333. 

effect  on  the  parties,  481-483. 

effect  on  third  persons,  484. 

s. 

SALE, 

after  expiration  of  judgment  lien,  394. 

after  satisfaction  of  judgment,  480, 
SATISFACTION  OF  JUDGMENT, 

by  payment,  462-467. 

by  leyy  on  lands,  474. 

by  leyy  on  personalty,  475. 

by  discharge  of  defendant,  476. 

by  sale,  478. 

by  other  means,  479. 

by  release  under  seal,  463. 

effect  of,  466. 

sale  after,  Toid,  480. 

See  Patmxnt  and  Subbooation. 
8CIRS  FACIAS, 

definition  of,  442. 

is  not  a  new  suit,  444. 

judgment  in,  443. 

defenses  in,  445. 

pleadings  in,  446,  447. 

parties  bound  by,  448,  449. 
RET-OFF, 

defendant  need  not  present,  277,  280. 

when  deemed  presented,  279. 


not  allowed,  279. 


not  decided,  279. 
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SET-OFF— Conttnwd. 

Yolnntary  allowance  of,  280. 

code  of  California.  277. 
SETTLEMENT  OF  PAUPER, 

order  of,  as  res  judicata,  256. 
SIGNING  JUDGMENT,  77. 
STATE, 

lis  pendens  confined  to,  210. 

See  JUDOMBNT  OF  OTHBB  STATES. 

STOCKHOLDER, 

whether  bonnd  by  judgment  against  corporation,  177. 
SUBROGATION, 

right  of  payer  of  judgment  to,  468-173. 

co-defendant,  272. 

co-defendant  and  third  person,  473. 

indorser,  471. 

officer,  469. 

stranger,  468. 

surety,  470. 
SUMMONS.    See  Jubisdiction  and  Process. 
SUNDAY, 

judgment  rendered  on,  138. 
SUPPLEMENTAL  PLEADINGS, 

lis  pendens  of,  199. 
SUPPLEMENTAL  PROCEEDINGS, 

decision  in,  is  conolusiye,  325-327. 
SURETY, 

when  bound  by  judgment  against  his  principal,  180. 

paying  judgment  entitled  to  subrogation,  470. 

whether  rights  of,  merge  in  the  judgment,  226. 
SUSPENSION, 

of  judgment,  477. 

of  lien,  379. 


T. 


TAX  JUDGMENTS,  130,  135. 
TENANTS  IN  COMMON. 

no  privity  between,  171. 
TERM  OF  COURT, 

adjournment  of,  121. 

continues  till  call  of  the  next,  90. 

judgment  is  final  after,  96, 

judgment  out  of,  Toid,  121. 

judgment  may  be  amended  during,  69. 

judgment  may  not  be  amended  after,  70. 

power  of  courts  out  of,  121. 
TERRE-TENANTS, 

who  are,  449. 
THREATS, 

by  which  defense  was  prevented,  494. 


1 
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TOBT, 

all  damages  for,  furnish  bat  one  canse  of  action,  241. 
TOET  FEA80BS, 

liability  of,  is  joint  and  seyeral,  236. 
TEANSCRIPT  OF  JUDGMENT, 

as  a  lien,  396. 
TBANSFEE, 

pejiderUe  lUe. 

See  Lib  PsimEMS.  .  > 

of  title  by  judgment,  237. 
TRESPASS, 

judgment  in  action  of,  as  resjudioaia,  310,  311,  317. 
TRESPASSERS, 

liability  of,  is  joint  andvseTeral,  236. 
TROVER  AND  TRESPASS, 

effect  of  judgment  in,  as  a  meiger,  237. 
TRUSTEES, 

privity  with  cestui  que  trust,  173. 

lien  of  judgment  against,  358 . 

cannot  confess  judgment  to  bind  trust  estate,  645. 

u. 

UNKNOWN  OWNER, 

judgment  against  in  partition,  who  may  be  bound  by,  307. 
UNRECORDED  DEED. 

takes  precedence  oyer  judgment  lien,  366. 
UNITED  STATES  COURTS, 

lien  of  judgment  in,  403. 

V. 

VACATING  JUDGMENTS, 

may  be  done  during  term  at  discretion,  90. 

who  may  apply  for,  91,  92. 

in  California,  93. 

by  writ  of  error  coram  Tiobis,  94. 

by  writ  of  audita  querela,  95. 

after  term,  96. 

for  error,  101. 

for  irregularity,  97,  98. 

for  fraud,  99. 

nullity,  98. 

for  unauthorized  appearance  of  attorney,  98. 

for  mistake,  98. 

merits  essential  to,  102,  108. 

laches  in  applying  for,  102. 

notice  of  motion,  103. 

proof  of,  409. 

in  England,  100. 

in  Maryland,  100. 

in  Michigan,  100. 
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VACATION  UNDEB  STATUES,  105-114.    See  p.  76. 
VARIANCE, 

in  pleading  judgments,  457. 
VENDEE, 

of  pendente  lUe  pnrchaser,  209. 

privity  with  vendor,  165,  186. 

lien  of  judgment  against,  363. 
VENDOB'S  LIEN. 

has  precedence  over  judgment  lien,  360. 
VERDICT, 

entry  of  judgment  on,  42. 

no  bar  without  judgment,  252. 
VEETTY, 

of  judgment  roU,  76. 
VOID, 

in  part,  void  altogether,  136. 


w. 


WABBANTOB, 

privity  with  warrantee,  187. 

notice  to  defend,  181. 
WABBANTY, 

judgment  for  breach  of,  312. 
WITNESS, 

not  privy  to  judgment,  189. 
WBIT, 

of  audita  qiierela,  95. 

of  error  coram  nobis,  94. 

of  error  coram  vobis,  94. 


ERRATA. 


On  page  57,  line  12,  instead  of  '*  when  Bervice  of  sommons/*  read  *'of 

summons,  when/' 
On  page  65,  line  21,  instead  of  "  again  from,"  read  **  from  again." 
On  page  81,  line  31,  instead  of  "principle,"  read  "  principles." 
On  page  160,  line  4,  insert  "  and"  at  beginning  of  the  line,  and  strike 

"  and"  ontat  end  of  same  line. 
On  page  165,  line  32,  instead  of  "  patent,"  read  "patient." 
On  page  169,  line  1,  insert  "  whether"  after  the  word  **  arising." 
On  page  218,  line  27,  instead  of  "was,"  read  "were." 
On  page  307,  line  4  from  bottom,  insert  "  by,"  after  "if." 
On  page 334,  line  22,  instead  of  "by,"  read  "be." 
On  page  380,  line  8  from  bottom,  read  "on,"  instead  of  "  or." 
On  page  386,  line  5,  instead  of  "  an,"  read  ''no." 
On  page  386,  Une  12,  instead  of  "  payment,"  read  "  judgment." 
On  page  386,  line  16,  insert  "  years,"  before  "  allowed." 
On  page  431,  line  4  from  bottom,  instead  of  "  notes,"  read  "notice.' 
On  page  433,  line  12,  instead  of  "  extreme,"  read  "  extrinsic." 
On  page  449,  line  14,  instead  of  "  and  act,"  read  "  and  as." 
On  page  456,  line  1,  instead  of  "  That,"  read  "  The." 
On  page  468,  line  20,  instead  of  "jurisdictional,"  read  "judicial.' 
On  page  473,  line  21,  instead  of  "  inserted,"  read  "  insisted." 
On  page  501,  line 2,  instead  of  "course,"  read  "cause." 
On  page  501,  line  8,  insert  "  considered,"  after  "been." 
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